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NOTE 

This  volume  contains  the  provisions  of  a  substantive  character 
now  in  the  Code  of  Civil  Procedure. 

These  provisions  have  been  assigned  so  far  as  practicable  to  exist- 
ing consolidated  laws;  but  when  such  a  course  was  not  advisable, 
new  consolidated  laws  have  been  prepared  such  as  the  Evidence 
Law  and  the  Costs,  Fees,  Disbursements  and  Interest  Law. 

The  Civil  Rights  Law  has  been  extensively  amended  so  as  to  in. 
elude  various  rights  and  limitations  of  actions  and  provisions  now 
in  the  Code  of  Civil  Procedure  not  strictly  of  a  [Mt)cedural  character 
and  not  properly  within  the  scope  of  rules  of  court  or  the  other  con- 
solidated laws. 

Some  of  the  provisions  inserted  in  the  Civil  Rights  Law  might 
have  been  placed  in  the  Civil  Practice  Act,  but  it  was  thought  best 
to  confine  the  latter  statute  to  matters  of  practice  and  procedure. 

No  intentional  change  has  been  made  in  the  substance  of  the  pro- 
visions removed  to  new  or  existing  consolidated  laws. 

The  brackets  and  italics  show  the  changes  made.  Bracketed 
matter  is  to  be  omitted. 

This  report  ?kis  been  carried  down  to  Janwxry  1,  1916,  and  does  not 
contain  the  legislation  of  the  session  of  1915, 

Board  of  Statviory  Consolidation. 
Dated  July  1,  1915. 
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BANKING  LAW 

(Provisions  from  the  Code  of  Civil  Procedure  down  to  January  1, 

1915,  assigned  to  the  Banking  Law.) 


Banking  Law 

An  Act  to  amend  chapter  ten  of  the  laws  of  nineteen  hundred  and 
nine,  entitled  "  An  Act  in  relation  to  banks,  individual  bankers 
and  corporations  under  the  supervision  of  the  banking  depart- 
ment, constituting  chapter  two  of  the  Consolidated  Laws." 

The  People  of  the  State  ef  New  York,  represented  in  Senate  and 
Assembly y  do  enact  as  follows: 

Section  1.  Section  forty-five  of  the  Banking  Law  is  hereby  amended 
so  as  to  read  as  follows:  §§  45-46 


§  45.  Every  bank  or  trust  company  holding  any  funds  or  money  Court 
paid  into  court  shall  keep  a  book  or  books  in  which  it  shall  deposits 
make  an  exact  account  thereof.  Such  book  or  books  shall  state 
the  name  of  the  court,  the  title  of  the  case,  the  date  of  receipt, 
from  whom  received,  the  amount  of  money,  if  any,  and  a  descrip- 
tion of  the  securities  and  other  property  received,  if  any,  and 
each  addition  of  interest;  also  the  date  and  description  of  each 
order  for  payment  and  the  dates  and  amoimts  of  payments  there- 
under and  to  whom  paid ;  also  an  .account  of  each  change  of  invest- 
ment, if  any,  and  shall  specify  also  the  time  from  which  the  interest 
or  accumulation  on  such  deposit  is  to  commence,  where  it  does  not 
commence  from  the  date  of  such  deposit.  The  secretary  of  the  company 
shall,  on  or  before  the  first  day  of  February  in  each  year,  transmit  to 
the  appellate  division  of  the  supreme  court  in  the  department  in  which 
the  trust  company  is  located  a  statement  of  the  accounts  in  each  depart- 
ment, showing  the  amount,  on  the  last  preceding  first  day  of  January, 
including  the  interest  or  accumulation  on  the  sum  deposited  to  the  credit 
of  each  cause  or  matter,  and  the  several  banks  and  other  depositories 
having  trust  funds  of  the  court  on  deposit,  are  forbidden  to  pay  out  any 
of  such  funds  without  the  production  and  filing  of  a  certified  and  counter ^ 
signed  copy  order.  Where  periodical  payments  are  directed  to  be  made 
out  of  a  fund  deposited  with  S2ich  company,  the  delivery  to  the  secretary 
of  the  company  of  one  copy  of  the  order  authorizing  the  several  pay- 
ments shall  be  sufficient  to  authorize  the  payment  of  subsequent  drafts 
in  pursuance  of  such  order.    [Note  1311.] 

§  2.  Said  law  is  hereby  further  amended  by  adding  thereto  the 
following  section: 

§  46 .  In  every  draft  upon  a  trust  company  by  the  county  Draft  oq 
treasurer  or  chamberlain,  for  moneys  deposited  with  the  said  com-  court  deposits 
pany,  or  for  the  interest  or  accumulation  on  such  moneys,  the  title  of 
the  cause  or  matter  on  account  of  which  the  draft  is  made,  and  the 
date  of  the  order  authorizing  such  draft  shall  be  stated;  and  the  draft 
shall  be  made  payable  to  the  order  of  the  person  or  persons  entitled 
to  the  money.     [Note  1312.] 

§  3.  This  act  shall  take  effect  September  first  nineteen  hundred 
and  sixteen. 

[11] 
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Civil  Rights  Law  ' '^   / 

An  Act  to  amend  chapter  fourteen  of  the  laws  of  nineteen  hundred 
nine,  entitled  **  An  Act  relating  to  civil  rights,  constituting 
chapter  six  of  the  Consolidated  Laws."     [General  note  1313]. 

Thje  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly y  do  enact  as  follows: 

Section  1.  The  Civil  Rights  Law  is  hereby  amended  so  as  to  read 
as  follows: 
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ARTICLE  1 


Short  Title  and  General  Provisions 


§  2.  Actions  are  of  two  kinds;  civil  or  criminal.    [Note  1314.] 


1-3 


§  h  This  chapter  shall  be  known  as  the  ^*  Civil  Rights  Law."       Short  title 


Classes  of 
actions 


§  3.  Where  the  violation  of  a  right  admits  of  a  civil  and  also  of  a  Concurrent 
criminal  prosecution,  the  one  is  not  merged  in  the  other.     [Note  civil  and 

1315.]  criminal 
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§  4.  If,  yvh^Ti'-the  cause  of  action  accrues  against  a  person,  he  is 
without  thje  ^t^Ote,  the  action  may  be  commenced  within  the  time 
limited*  theirefor,  after  his  return  into  the  state,  but  this  section  does 
not  a^ply  while  a  designation  of  a  person  upon  whom  to  make  service 
-as  required  by  law  remains  in  force,    [Note  1316.] 

§  5.  If,  after  a  cause  of  action  has  accrued  against  a  person,  he 
departs  from  the  state,  and  remains  continuously  absent  therefrom 
for  the  space  of  one  year  or  more,  the  time  of  his  absence  is  not  a 
part  of  the  time,  limited  for  the  commencement  of  the  action,  but 
this  section  does  not  apply  while  a  designation  of  a  person  upon  whom 
to  make  service  as  required  by  law  remmns  in  force,    [Note  1317.] 

§  6.  [Or]  If,  after  a  cause  of  action  has  accrued  against  a  person, 
he  resides  within  the  state  under  a  false  name,  without  the  knowledge 
of  the  person  entitled  to  maintain  the  action,  the  time  [or]  of  such 
residence  within  the  state  under  such  false  name  is  not  a  part  of 
the  time  limited  for  the  commencement  of  the  action,  but  this  section 
does  not  apply  while  a  designation  of  a  person  upon  whom  to  make 
service  as  required  by  law  remains  in  force,    [Note  1318.] 

§  7.  If  a  person,  entitled  to  maintain  an  action,  dies  before  the 
expiration  of  the  time  limited  for  the  commencement  thereof,  and 
the  cause  of  action  survives,  an  action  may  be  commenced  by  his 
representative,  after  the  expiration  of  that  time,  and  within  one 
year  after  his  death.    [Note  1319.] 

§  8.  If  a  person,  against  whom  a  cause  of  action  exists,  dies  without 
the  state,  the  time  which  elapses  between  his  death,  and  the  expira- 
tion of  eighteen  months  after  the  issuing,  within  the  state,  of  letters 
testamentary  or  letters  of  administration,  is  not  a  part  of  the  time 
limited  for  the  commencement  of  an  action  therefor,  against  his 
executor  or  administrator.    [Note  1320.] 

§  9.  Where  a  cause  of  action  arises  outside  of  this  state,  an  action 
cannot  be  brought,  in  a  court  of  this  state,  to  enforce  said  cause  of 
action,  after  the  expiration  of  the  time  limited  by  the  laws  of  the 
state  or  country  where  the  cause  of  action  arose,  for  bringing  an 
action  upon  said  cause  of  action,  except  where  the  cause  of  action 
originally  accrued  in  favor  of  a  resident  of  this  state.  [Nothing 
in  this  act  contained]  This  section  shall  not  affect  any  pending 
action  or  proceeding.    [Note  1321.] 

§  10.  If  an  action  is  commenced  within  the  time  limited  therefor, 
and  a  judgment  therein  is  reversed  on  appeal,  without  awarding  a 
new  trial,  or  the  action  is  terminated  in  any  other  manner  than  by 
a  voluntary  discontinuance,  a  dismissal  of  the  complaint  for  neglect 
to  prosecute  the  action,  or  a  final  judgment  upon  the  merits;  the 
plaintiff,  or,  if  he  dies,  and  the  cause  of  action  survives,  his  repre- 
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sentative,  may  commence  a  new  action  for  the  same  cause,  after     §§  II-IS 

the  expiration  of  the  time  so  limited,  and  within  one  year  after  such  

a  reversal  or  termination.    [Note  1322.] 

§  11.  Where  the  commencement  of  an  action  has  been  stayed  by  Limitation 

injunction,  or  other  order  of  a  court  or  judge,  or  by  statutory  pro-  ^htre^com- 

hibition,  the  time  of  the  continuance  of  the  stay  is  not  a  part  of  ni«ficeme{it 

the  time,  Hmited  for  the  commencement  of  the  action.  [Note  1323.]  stayed 

§  12.  An  action  is  commenced  against  a  defendant,  withhi  the  "  Commence- 
meaning  of  any  provision  of  this  act,  which  hmits  the  time  for  com-  ^^^^^^  ^ 
mencing  an  action,  when  the  summons  is  served  on  him;  or  on  a  co- 
defendant  who  is  a  joint  contractor,  or  otherwise  united  in  interest 
with  him,.   [Note  1324.] 

§  13.  An  attempt  to  commence  an  action,  in  a  court  of  record,  is  "  CoiMaeiice- 
equivalent  to  the  commencement  thereof  against  each  defendant,  ™®iit"«^ 
within  the  meaning  of  each  provision  of  this  act,  which  limits  the  record^ 
time  for  commencing  an  action,  when  the  summons  is  delivered, 
with  the  intent  that  it  shall  be  actually  served,  to  the  sheriff,  or, 
where  the  sheriff  is  a  party,  to  a  coroner  of  the  county,  in  which 
that  defendant,  or  one  of  two  or  more  co-defendants,  who  are  joint 
contractors,  or  otherwise  united  in  interest  with  him,  resides  or  last 
resided;  or,  if  the  defendant  is  a  corporation,  to  a  like  officer  of  the 
county,  in  which  it  is  established  by  law,  or  wherein  its  general 
business  is  or  was  last  transacted,  or  wherein  it  keeps,  or  last  kept^ 
an  office  for  the  transaction  of  business.  But  in  order  to  entitle  a 
plaintiff  to  the  benefit  of  this  section,  the  delivery  of  the  summons 
to  an  officer  must  be  followed,  within  sixty  days  after  the  expiration 
of  the  time  limited  for  the  actual  commencement  of  the  action,  by 
personal  service  thereof  upon  the  defendant  sought  to  be  charged, 
or  by  the  first  publication  of  the  summons,  as  against  that  defendant, 
pursuant  to  an  order  for  service  upon  him  in  that  mannerf.!  or 
by  such  other  svbstitiUed  service  as  the  court  may  prescribe.  [Note 
1325.] 

§  14.  The  last  section,  excluding  the  provision  requiring  a  publica-  "  Commence 
tion  or  service  of  the  summons  within  sixty  days,  applies  to  an  attempt  °^ent "  in 
to  commence  an  action,  in  a  court  not  of  record,  where  the  summons  ^ecord'^^* 
is  de  ivered  to  an  officer  authorized  to  serve  the  same,  within  the 
city  or  town,  wherein  the  person  resides  or  the  corporation  is  located, 
as  specified  in  that  section;  provided  that  actual  service  thereof  is 
made  with  due  diligence.    [Note  1326.] 

§  15.  If  a  person,  entitled  to  maintain  an  action,  [specified  in  this  Limitation 
titlej  except  for  a  penalty  or  for  eiture,  or  against  a  sneriff  or  other  of  action  ^ 
officer  for  an  escape,  is,  at  the  time  when  the  cause  of  action  accrues,  ability  exists 
either: 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  con* 
viction  of  a  criminal  offence,  for  a  term  less  than  for  life; 
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The  time  of  such  a  disability  is  not  a  part  of  the  time  limited  [in 
this  title]  for  commencing  the  action;  except  that  the  time  so  limited 
cannot  be  extended  more  than  five  years  by  any  such  disability, 
except  infancy;  or  in  any  case,  more  than  one  year  after  the  dis- 
ability ceases.    [Note  1327.] 

§  16.  A  person  cannot  avail  himself  of  a  disability,  unless  it  existed 
when  his  right  of  action  or  of  entry  accrued.    [Note  1328.] 

§  17.  Where  two  or  more  disabilities  co-exist,  when  the  right  of 
action  or  of  entry  accrues,  the  limitation  does  not  attach,  until  all 
are  removed.     [Note  1329.] 

§  18.  Where  a  right  exists,  but  a  demand  is  necessary  to  entitle  a 
person  to  maintain  an  action,  the  time,  within  which  the  action 
must  be  commenced,  must  be  computed  from  the  time,  when  the 
right  to  make  the  demand  is  complete;  except  in  one  of  the  follow- 
ing cases: 

1.  Where  the  right  grows  out  of  the  receipt  or  detention  of  money 
or  property,  by  an  agent,  trustee,  attorney,  or  other  person  acting 
in  a  fiduciary  capacity,  the  time  must  be  computed  from  the  time, 
when  the  person,  having  the  right  to  make  the  demand,  has  actual 
knowledge  of  the  facts,  upon  which  that  right  depends. 

2.  Where  there*  was  a  deposit  of  money,  not  Ho  be  repaid  at  a 
fixed  time,  but  only  upon  a  special  demand,  or  a  delivery  of  personal 
property,  not  to  be  returned,  specifically  or  in  kind,  at  a  fixed  time 
or  upon  a  fixed  contingency,  the  time  must  be  computed  from  the 
demand.     [Note  1330.] 

§  19.  A  cause  of  action,  upon  which  an  action  cannot  be  main- 
tained, as  prescribed  in  this  [title]  act  cannot  be  effectually  inter- 
posed as  a  defence  or  counterclaim.    [Note  1331.] 

§  20.  Where  a  defendant  in  an  action  has  interposed  an  answer, 
in  support  of  which  he  would  be  entitled  to  rely,  at  the  trial,  upon 
a  defence  or  counterclaim  then  existing  in  his  favor,  the  remedy 
upon  which  at  the  time  of  the  commencement  of  the  action,  was  not 
barred  [by  the  provisions  of  this  chapter];  and  the  complaint  is 
dismissed,  or  the  action  is  discontinued,  or  abates  in  consequence 
of  the  plaintiff's  death;  the  time  which  intervened,  between  the 
commencement  and  the  termination  of  the  action,  is  not  a  part 
of  the  time,  limited  for  the  commencement  of  an  action  by  the  defend- 
ant, to  recover  for  the  cause  of  action  so  interposed  as  a  defence, 
or  to  interpose  the  same  defence  in  another  action  brought  by  the 
same  plaintiff,  or  a  person  deriving  title  from  or  under  him.  [Note 
1332.] 

§  21.  The  periods  of  limitation,  prescribed  by  this  [chapter]  act 
except  as  otherwise  specially  prescribed  therein,  must  be  computed 
from  the  time  of  the  accruing  of  the  right  to  relief  by  action,  special 
proceeding,  defence,  or  otherwise,  as  the  case  requires,  to  the  time 
when  the  claim  to  that  relief  is  actually  interposed  by  the  party,  as 
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a  plaintiff  or  a  defendant,  in  the  particular  action  or  special  pro-     §§  22-28 
ceeding.     [Note  1333.]  ' 

§  22.  An  action,  the  limitation  of  which  is  not  specially  prescribed  Limitation     i 
[in  this  or  the  last  title]  herein  must  be  commenced  within  ten  where  none 
years  after  the  cause  of  action  accrues.    [Note  1334.]  pr©3cribed     \ 

ARTICLE  2 
Abatement 

§  23.  An  action  does  not  abate  by  any  event,  if  the  cause  of  action  Abatement 
survives  or  continues.    [Note  1335.]  where  cause 

■■  ••  of  action 

survives 

§  24.  In  an  action  to  recover  a  chattel,  the  cause  of  action  survives  Abatement 
or  continues,  notwithstanding  the  death  of  either  party  in  favor  of  ^  replevin 
or  against  his  executor  or  administrator.    [Note  1336.] 

§  25.  Where  an  action  is  authorized  or  directed  by  law,  to  be  Abatement 
brought  by  or  in  the  name  of  a  public  officer,  or  by  a  receiver,  or  other  hy  death  or 
trustee,  appointed  by  virtue  of  a  statute,  his  death  or  removal  does  not  !^uc*fficer 
abate  the  action  but  the  same  may  be  continued  by  his  successQr[, 
who  must,  upon  his  application,  or  that  of  a  party  interested,  be 
substituted  for  that  purpose,  by  the  order  of  the  court,  a  copy  of 
which  must  be  annexed  to  the  judgment-roll].    An  executor,  admin- 
istrator, or  a  person  appointed  by  the  surrogate,  [as  prescribed  in 
chapter  eighteen  of  this  act,]  to  dispose  of  the  real  property  of  a 
decedent,  is  deemed  a  trustee,  appointed  by  virtue  of  a  statute, 
within  the  meaning  of  that  expression,  as  used  in  this  section  [766 
of  this  act.]    [Note  1337.] 

§  26.  Except  where  special  provision  is  otherwise  made  by  law,  at  Abatement 
any  time  after  the  death  of  the  plaintiff,  or  after  the  marriage  of  by  action, 
the  plaintiff,  where  it  affects  the  rights  of  either  party,  the  court  ®^  ^^^       '^ 
may,  in  its  discretion,  upon  notice  to  such  persons  as  it  directs, 
and  upon  the  application  of  the  adverse  party,  or  of  a  person  whose 
interest  is  affected,  direct  that  the  action  abate,  unless  it  is  con- 
tinued by  the  proper  parties,  within  a  time  specified  in  the  order, 
not  less  than  six  months,  nor  more  than  one  year,  after  the  granting 
thereof.     [Note  1338.] 

§  27.  After  verdict,  report  or  decision  in  an  action  to  recover  Abatement 
damages  for  a  persong,l  injury,  the  action  does  not  abate  by  the  death  in  action  Tor 
of  a  party,  but  the  subsequent  proceedings  are  the  same  as  in  a  P®.™®'^*^ 
case  where  the  cause  of  action  survives.    And  in  case  said  verdict,  ^^^^^^ 
report  or  decision  is  reversed  upon  questions  of  law  only,  said  action 
does  not  abate  by  the  death  of  the  party  against  whom  the  same 
was  rendered.     [Note  1339.] 

« 

§  28.  An  action  commenced  by  a  father  to  recover  damages  for  Abatement 
the  seduction  of  his  minor  daughter  does  not  abate  by  his  death,  "taction for 
but  survives  to  the  mother  of  such  daughter,  who  may  recover  both 
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actual  and  exemplary  damages  therein  to  the  same  extent  as  though 
the  original  party  plaintiff  had  lived.    [Note  1340.] 

§  29-  A  special  proceeding  does  not  abate  by  any  event,  if  the  right 
to  the  relief  sought  in  such  special  proceeding  survives  or  continues 
[,  but  this  provision  as  to  a  special  proceeding  applies  only  to  cases 
where  a  party  dies  after  this  act  takes  effect  J.    [Note  1341.] 

§  30.  In  an  action  broiight  by  or  against  the  president  or  treasurer 
of  an  unincorporated  association,  the  death  or  legal  incapacity  of  a 
member  of  the  association  does  not  affect  [anj  the  action  [brought 
as  prescribed  in  the  last  section  J.    [Note  1342.] 

§  31.  In  case  of  a  transfer  of  interest,  or  devolution  of  liability,  the 
action  may  be  continued,  by  or  against  the  original  party;  unless 
the  court  directs  the  person,  to  whom  the  interest  is  transferred,  or 
upDn  whom  the  liability  is  devolved,  to  be  substituted  in  the  action, 
or  joined  with  the  original  party  as  the  case  requires.     [Note  1343.] 

Absence  prom  Sta.te,  see  General  Provisions. 
Account,  see  Debtor  and  Creditor  Law. 
Agent,  see  Principal  and  Agent. 

4 

ARTICLE  3 

Alien 

^  .  §  32.  Where  a  person  is  disabled  to  sue  in  the  courts  of  the  state, 

^^^  agams    ^^  reason  of  either  party  being  an  alien  subject  or  citizen  of  a  country, 

at  war  with  the  United  States,  the  time  of  the  continuance  of  the 
disability  is  not  a  part  of  the  time  limited  for  the  commenqement  of 
the  action.     [Note  1344.] 

Annumucnt  of  Marriage,  see  Domestic  Relations  Law. 
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ARTICLE  4 

ARBITRATION 

§  33.  Parties  who  are  not  under  disability  on  account  of  infancy^ 
htnacy,  idiocy  or  habitucd  drunkenness  may  submit  by  written  agree* 
ment  any  present  or  future  controversy  which  might  be  the  subject  of 
an  action,  to  arbitration  upon  such  terms  as  they  may  provide,  the 
mjoard  in  which  shall  be  final  and  binding  upon  the  parties  thereto  and 
persons  claiming  under  them  unless  otherwise  provided  in  the  sub- 
missdon,  and  enforcible  upon  them  in  the  same  manner  as  a  judgment 
without  appeal  unless  otherwise  provided  in  the  submission.  Such  a 
submission  while  if  remains  in  force  shall  stay  any  action  or  proceeding 
in  respect  to  any  matter  agreed  to  be  referred.  The  arbitrators  may 
present  to  the  court  or  a  judge  any  question  of  law  for  an  opinion.  The 
si^mnmion  ^  award  may  be  set  aside  by  the  court  or  a  judge  where  Uie 
award  vmb  proofed  by  corruption,  fraud  or  other  undue  means;  where 
there  was  emderU  partialiiy  or  corrvuption  in  the  arbitrators,  or  either 
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of  thsm;  where  the  arbitrators  were  guilt\^  of  miseonduet^  m  refuting     %%  34-36 

to  postpone  the  hearing,  upon  sufficient  cause  shown,  or  in  refusing 

to  hear  evidence,  pertinent  and  material  to  the  eeniroversy;  or  of  any 

otMer  misbehavior,  by  which  the  rights  of  any  party  have  been  prejudiced; 

where  the  arbitrators  exceeded  their  powers,  or  so  imperfectly  executed 

ihem,  that  a  mvMud,  fitval  and  defirdte  awc&d,  upon  the  subjeet-^mUter 

submdUed,  was  not  made.    [Note  1345.] 

§  34.  The  arbitrators  shall  have  the  power  to  summon  witnesses  and  Form  of 
require  them  to  attend  and  to  regulate  their  proceedings  the  same  as  a  submiasiam 
board  or  member  of  a  board  authorized  by  law  to  hear  testimony.  The 
award  when  docketed  shall  have  the  farce  of  a  judgment,  but  the  court 
or  judge  may  correct  the  award,  and  stay  the  enforcement  pending  such 
application,  where  there  was  an  evident  miscalculation  of  figures,  or 
an  evident  mistake  in  the  description  of  any  person,  thing,  or  property, 
referred  to  in  the  award;  where  the  arbitrators  have  awarded  upon  a 
matter  not  submitted  to  them,  not  affecting  the  merits  of  the  decision  upon 
the  matters  suJbmitted;  where  the  award  is  imperfect  in  a  matter  of 
form,  not  affecting  the  merits  of  the  controversy,  and,  if  it  had  been  a 
referee^s  report,  the  defect  conld  have  been  amended  or  disregarded  by 
the  court     [Note  1346.] 

§  35»  Where  the  persons,  who  might  be  adverse  parties  m  an  action,  Limitatkni 
have  entered  into  a  written  agreement  to  &vibmit  t»  mbitrati^n,  or  to  ?f  action 
y^er  the  cause  of  action,  or  a  controversy  in  which  ii  might  be  umitaUe,  J^i^trnt^n. 
or  have  entered  into  a  written  submission  thereof  to  arbHratiorSy'  and 
before  cm  a/tcard,  or  other  determirmtion  tkereupem^  the  agweewientr  or 
submission  is  revoked,  so  as  to  render  it  ineffeduai,  by  the  death  of 
either  party  thereto,  or  by  the  act  of  the  person  against  whom  the  action 
might  have  been  brought;  or  the  execution  thereof,  or  the  remedy  upon 
<m  award  or  other  de^mincsticn  thereunder,  is  stayed  by  injunction, 
or  other  order  procured  by  kim  from  a  competent  covri  et  judge;  fifce 
time  which  has  elapsed,  between  the  enterirhg  into  the  written  subtmssion 
or  agreement,  end  the  revocation  thereof,  or  the  exjnration  of  the  stay, 
is  7wt  a  part  of  the  time,  limited  for  the  comtneneement  of  the  adtion. 
JNote  1347.] 

ARTICLE  5 

Arrest 

See  also  Debtor  and  Creditor  Law, 

§  36.  A  defendant  may  be  arrested  in  an  action  [asjm  the  manner  Grounds  for 
prescribed  in  [this  title,l  the  Civil  Practice  Rules  where  the  action  ««^e*  ^, 
is  brought  for  [either J  any  of  the  f oUowing^  causes :  ^*^  action. 

1.  Ta  recover  a  fine  or  penalty; 

2.  To  recover  damages  for  a  personal  injury; 
^  S.  An  injury  to  property,  including  the  wrongful  taking,  deteii- 

tion  or  conversion  of  personal  property; 
4'  Breach  of  a  promise  to  marry; 
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§  36  5.  Misconduct  or  neglect  in  office,  or  in  a  professional  employ- 
—: —  ment: 

Grounds  for  ^    p^^^^^  ^^  ^^^.^. 

civil  action  7'.  To  recover  a  chattel  where  it  is  alleged  in  the  complaint  that 

the  chattel  or  a  part  thereof  has  been  concealed,  removed  or  dis- 
posed of  so  that  it  cannot  be  found  or  taken  by  the  sheriff  and  with 
the  intent  that  it  should  not  be  so  found  or  taken,  or  to  deprive 
the  plaintiff  of  the  benefit  thereof; 

8.  To  recover  for  money  received,  or  to  recover  property  or 
damages  for  the  conversion  or  misapplication  of  property  where  it 
is  alleged  in  the  complaint  that  the  money  was  received  or  the  prop- 
erty was  embezzled  or  fraudulently  misapplied  by  a  public  officer 
or  by  an  attorney,  solicitor  or  counsellor,  or  by  an  officer  or  agent 
of  a  corporation  or  banking  association  in  the  course  of  his  employ- 
ment, or  by  a  factor,  agent,  broker,  or  other  person  in  a  fiduciary 
capacity; 

9.  [3]  To  recover  moneys,  funds,  or  property  held  or  owned  by 
the  state,  or  held  or  owned  officially  or  otherwise  for  or  in  behalf 
of  a  public  or  governmental  interest  by  a  municipal  or  other  public 
corporation,  board,  officer,  custodian,  agency,  or  agent,  of  the  state 
or  of  a  city,  county,  town,  village,  or  other  division,  subdivision, 
department,  or  portion  of  the  state,  which  the  defendant  has,  with- 
out right,  obtained,  received,  converted,  or  disposed  of;  or  to  recover 
damages  for  so  obtaining,  receiving,  paying,  converting,  or  disposing 
of  the  same; 

10.  [4]  In  an  action  upon  contract,  express  or  implied,  other 
than  a  promise  to  marry,  where  it  is  alleged  in  the  complaint  that 
the  defendant  was  guilty  of  a  fraud  in  contracting  or  incurring  the 
liability,  or  that  he  has,  since  the  making  of  the  contract,  or  in  con- 
templation of  making  of  the  same,  removed  or  disposed  of  his  prop- 
erty with  intent  to  defraud  his  creditors,  or  is  about  to  remove  or 
dispose  of  the  same  with  like  intent; 

11.  In  an  action,  brought  [as  prescribed  in  the  last  section]  for 
usurping,  intruding  into,  unlawfully  holding,  or  exercising  an  office, 
[the  attorney-general,  besides  stating  the  cause  of  action  in  the  com- 
plaint, may,  in  his  discretion,  set  forth  therein  the  name  of  the 
person  rightfully  entitled  to  the  office,  and  the  facts  showing  his 
right  thereto;  and  thereupon,  and  J  upon  proof,  by  affidavit,  that  the 
defendant,  by  means  of  his  usurpation  or  intrusion,  has  received 
any  fees  or  emoluments  belonging  to  the  office,  an  order  to  arrest 
the  defendant  may  be  granted  by  the  court,  or  a  judge; 

12.  Where  [A  defendant  may  also  be  arrested  in  an  action  wherein] 
the  judgment  demanded  requires  the  performance  of  an  act,  the 
neglect  or  refusal  to  perform  which  would  be  punishable  by  the 
court  as  contempt  [where]  and  the  defendant  is  not  a  resident  of 
the  state,  or,  being  a  resident,  is  about  to  depart  therefrom,  by 
reason  of  which  non-residence  or  departure  there  is  danger  that  a 
judgment  or  an  order  requiring  the  performance  of  the  act  will  be 
rendered  ineffectual; 

13.  Where  a  sick  civil  prisoner  who  is  ordered  removed  from  a  jail 
to  a  hospital,  pursuant  to  section  365  of  the  Prison  Law,  and  who 
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to  grounds 
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dctiuiUy  escapes  while  going  to,  remaining  at,  or  returning  from  the     §§  37-41 

hospital,  was  in  custody  by  virtue  of  an  order  of  arrest,  a  new  order  r       ,. 

of  arrest  may  be  granted,  upon  proof  by  affidavit  of  the  facts  specified  arrest  in 

in  this  [section,  J  subdivision  without  other  proof  and  without  an  civil  action 
undertaking.     [Note  1348.] 

§  37.  The  foregoing  section  is  subject  to  the  following  limitations:      Limitation 

1,  It  [This  title  J  does  not  abridge  or  afifect  a  privilege  from  arrest  ^^^  v^-  ^ 
given  by  law,  or  a  right  of  action  for  a  breach  thereof;  tTon^rektlng 

2.  A  person  prosecuted  in  a  representative  capacity,  as  heir, 
executor,  administrator,  legatee,  devisee,  next  of  kin,  assignee,  or 
trustee,  cannot  be  arrested,  [as  prescribed  in  this  titlej  in  a  civil 
action  except  for  his  personal  act; 

5.  A  woman  cannot  be  arrested,  [as  prescribed  in  this  titlej  in  a 
civil  action  except  in  a  case  where  the  order  can  be  granted  only  by 
the  court;  or  where  it  appears,  that  the  action  is  to  recover  damages 
for  a  wilful  injury  to  a  person,  character,  or  property; 

4.  In  [suchj  an  action  brought  against  the  president  or  treasurer 
of  an  unincorporated  association,  including  a  partnership,  or  other  com- 
pany of  persons  which  has  a  president  or  treasurer,  consisting  of  seven 
or  more  members,  the  officer  against  whom  it  is  brought  cannot  be 
arrested; 

6.  The  recovery  of  a  judgment  in  a  court,  not  of  the  state,  for 
the  same  cause  of  action;  or,  where  the  action  is  founded  upon  fraud 
or  deceit,  for  the  price  or  value  of  the  property  obtained  thereby; 
does  not  afifect  the  right  of  the  plaintiff  to  arrest  the  defendant;  [as 
prescribed  in  this  title  J 

6.  An  order  of  arrest  cannot  be  granted  in  an  action  begun  by  the 
submission  of  a  controversy  upon  an  agreed  statement  of  facts,  [Note 
1349.] 

§  38.  A  person  shall  not  be  arrested  or  imprisoned,  for  the  non- 
payment of  costs,  awarded  otherwise  than  by  a  final  judgment,  or  a 
final  order,  made  in  a  special  proceeding  instituted  by  state  writ, 
except  where  an  attorney,  counsellor,  or  other  officer  of  the  court, 
is  ordered  to  pay  costs  for  misconduct  as  such,  or  a  witness  is  ordered 
to  pay  costs  on  an  attachment  for  non-attendance.    [Note  1350.] 

§  39.  Except  in  a  case  where  it  is  otherwise  specially  prescribed 
by  law,  a  person  shall  not  be  arrested  or  imprisoned  for  disobedience 
to  a  judgment  or  order,  requiring  the  payment  of  money  due  upon 
a  contract,  express  or  implied,  or  as  damages  for  non-performance 
of  a  contract.    [Note  1351.] 

§  40.  A  prisoner  conveyed  to  jail  through  another  county  pursuant 
to  section  [one  hundred  and  eighteen  of  the  Code  of  Civil  Pro- 
cedure,j|  24  of  the  Prison  Law  or  the. officer  having  him  in  custody, 
is  not  liable  to  arrest  in  any  civil  action  or  special  proceeding,  while 
passing  through  another  county.     [Note  1352.] 

§  41.  A  person  shall  not  be  arrested  in  a  civil  action  or  special 
proceeding,  except  as  prescribed  by  statute.  The  writ  of  ne  exeat  is 
abolished.    [Note  1353.] 
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§  Aif  An  officer  of  a  court  of  record,  appointed  or  elected  pur- 
Buant  to  1ft w,  ifi  privil<^ed  from  arrest,  during  the  actual  sitting, 
wbieh  be  \b  required  to  attend*  of  a  term  of  the  court  of  which  he  is 
an  (rfficer,  and  no  longer;  but  an  attorn^  or  counselor  i«  not  thus 
privileged,  unless  he  is  employed  in  a  cause,  to  be  heard  at  that 
term.     [Note  1354.] 

§  43*  A  person  duly  and  in  good  faith  subpoenaed  or  ordered  to 
attend,  for  the  purpose  of  being  examined,  in  a  case  where  his  attend- 
ance may  lawfully  be  enforced  by  attachment  or  by  commitment, 
is  privileged  from  arrest  in  a  civil  action  or  special  proceeding,  while 
going  to,  remaining  at,  and  returning  from,  the  place  where  he  is 
required  to  attend.  An  arrest,  made  contrary  to  the  provisions  of 
this  section,  is  absolutely  void  and  is  a  contempt  of  the  court,  if 
any,  from  which  the  subpoena  was  issued,  or  by  which  the  witness 
was  directed  to  attend.    [Note  1355,] 

§  44.  A  lunatic,  an  idiot,  or  an  infant  under  the  age  of  fourteen 
years,  if  arrested,  may  be  discharged  from  arrest,  as  a  privileged 
person,  in  the  discretion  of  the  court.  The  application  for  his  dis- 
charge may  be  made,  in  his  behalf,  by  a  relative,  or  by  any  other 
person  whom  the  court  or  judge  permits- to  represent  him,  for  the 
purpose.     [Note  1356.]  ' 

§  45«  An  action  may  be  maintained,  by  the  person  arrested, 
against  the  officer  or  other  persosn  making  an  arrest  contrary  to  the 
provisions  of  [the  last]  section  4^,  in  which  the  plaintiff  is  entitled 
to  recover  treble  damages.  A  similar  action  may  also  be  main- 
tained, in  a  like  case,  by  the  party  in  whose  behalf  the  witness  was 
subpoenaed,  or  the  order  procured,  to  recover  the  damag^es  sustained 
by  him,  in  consequence  of  the  arrest.  But  a  sheriff,  or  other  officer, 
or  person,  is  not  so  liable,  unless  the  person  claiming  an  exemption 
frmn  arrest,  naakes,  if  required,  by  the  sheriff  or  the  officer,  an 
affidavit,  to  the  effect  that  he  was  legally  subpoenaed  or  ordered  to 
attend,  and  that  he  was  not  so  subpoenaed  or  ordered  by  his  own 
procurement,  with  the  intent  of  avoiding  arrest.  In  his  affidavit, 
he  must  specify  the  court  or  officer,  the  place  of  attendance,  and 
the  eause  in  whieh  he  was  so  subpoenaed  or  ordered.  The  affidavit 
may  be  taken  b^ore  the  officer  arresting  him,  and  exonerates  the 
officer  from  Uability  for  not  making  the  arrest.    [Note  1357.] 

§  46.  The  court,  from  which  a  subpoena,  served  in  good  faith, 
was  issued,  or  by  whieh  an  order  was  made,  requiring  a  person  to 
attend,  for  the  purpose  of  being  examined;  or  a  judge  thereof,  upon 
proof,  by  affidavit,  of  th6  facts,  must  make  an  order,  directing  the 
discharge  of  a  witness  or  other  person,  from  an  arrest  made  in  violar 
tion  of  thfi  preeedinff  section.  [26  of  the  Civil  Bights  Law.]  [Note 
1858.]  ■ 

§  47.  A  justice  of  the  supreme  court,  in  any  part  of  the  state,  or 
a  county  judge,  has  the  like  authority  as  a  judge  of  the  court,  to 
make  an  oi^r  for  a. discharge,  in  a  case  specified  in  the  last  section. 
Upon  satisfactory  proof,  by  affidavit,  of  the  facts,  he  must  also 
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make  an  order,  directing  the  discharge  of  a  person  arrested,  in  viola-     ||  48-51 

tion  of  section  Jfi  [26  of  the  Civil  Rights  Lawl,  where  a  subpoena,  r — r 

served  in  good  faith  upon  the  person  arrested,  was  issued  is,  pre-  ^^^ 
scribed  [in  section  854  of  this  actj  h^  law,    [Note  1359.]  granted 

§  48.  The  defendant,  at  any  time  before  he  is  in  contempt,  where  Discharge  of 
the  order  can  be  granted  only  by  the  court,  or,  in  any  other  case,  defendant 
at  any  time  before  execution  against  his  person,  must  be  discharged    ^^^  * 
from  arrest,  either  upon  giving  bail,  or  upon  depositing  the  sum 
specified  in  the  order  of  arrest.    [Note  1360.] 

§  49^»  [Except  in  a  case  where  an  order  of  arrest  can  be  granted  p^charge 
only  by  the  court. J  If  the  plaintiff  unreasonably  delays  the  trial  for'JJi^^ 
of  the  action  or  neglects  to  enter  judgment  therein  within  ten  days  pgocecdingft 
after  it  is  in  hia  power  to  do  so,  or  neglects  to  issue  execution  against 
the  person  of  the  defendant  within  ten  days  after  the  return  of  the 
execution  against  the  property,  and  in  any  event  neglects  to  issue 
the  same  within  three  months  after  the  entry  of  the  judgment,  or 
whenevjer  it  shall  appear  to  the  satisfaction  of  the  court  that  the 
plaintiff  in  an  action,  or  a  judgment  creditor  in  a  judgment,  delays 
the  enforcement  of  his  remedies  therein  by  collusion,  or  for  the  pur- 
pose of  allowing  the  debtor  to  remain  in  prison  under  the  mandate 
in  any  other  action,  before  the  issuing  of  the  mandate  in  favor  of 
such  creditor,  so  as  to  proiluce  a  continued  and  extended  imprison- 
ment by  virtue  of  the  separate  mandates  in  the  different  actions, 
the  defendant  must  upon  his  application,  laoade  upon  nc^tice  to  the 
plaintiff,  be  discharged  from  custody  if  he  has  already  been  taken 
under  the  mandate  against  him  in  such  action;  or  if  he  has  not  yet 
been  imprisoned  therein,  be  relieved  from  imprisoinment  by  virtue  of 
such  n^indate,  by  the  court  in  which  the  action  was  conamenced, 
unless  reasonable  cause  is  shown  why  the  application  should  not 
be  granted.  [A  defendant  discharged  as  prescribed  in  this  section 
shall  not  be  arrested  upon  an  execution  issued  upon  the  judgment 
in  the  action. J    [Note  1361.] 

§  5Cl  If  money  deposited  is  not  refunded,  [as  prescribed  in  the  DwpotHjon 
last  section,!  it  is,  in  a  case  where  the  order  of  arrest  could  be  granted  f^  ^^^^ 
only  l^  the  court,  subject  to  the  direction  of  the  court,  as  justice  /rom  arrest 
requires,  before  and  after  the  juc^ment.    In  a^y  other  case,  if  it 
retnains  on  deposit,  when  final  judgment  is  r^idered  for  the  plaintiff, 
it  must  be  applied,  under  the  direction  of  the  court,  in  satisfaction 
of  the  judgment,  and  the  surplus,  if  an3%  must  be  refunded  to  the 
defendant,  or  his  representative.    If  the  final  judgment  is  (or  the 
defendant,  or  the  action  abates  or  is  discontinued,  the  sum  deposited, 
and  remaining  unapplied,  must  be  refunded  to  the  defendant  or  his 
representative.    [Note  1362.] 

§  51.  At  any  time  before  the  deposit  is  paid  into  court,  the  defend-  Payment  of 
9kXkt  naay  deliver  to  the  sheriff  a  written  direction,  to  pay  it  to  a  third  ^^^f^m 
pevsoo,  therein  specified,  in  the  event  that  the  defendant  becomes  arrest 
entitled  to  a  return  thereof;  but  without  expressmg  any  other  con- 
tingency.    The  direction  must  be  acknowledged  or  proved  and 


26 


Civil  Bights  Law 


§§  52-55 

Payment  of 
deposit  for 
release  from 
arrest 


Surrender 
of  defendant 
under  bail 


Manne^  of 
surrender 


Arrest  of 
defendant 
by  bail 


Voluntary 
surrender 


certified,  in  like  manner  as  a  deed  to  be  recorded;  and  the  sheriff 
must  deliver  it  to  the  officer  who  receives  the  deposit,  who  must 
note  the  substance  thereof,  with  the  entries  of  the  deposit  in  his 
books,  and  upon  the  two  certificates  of  payment  into  court.  The 
money  thus  deposited  is  deemed  the  property  of  the  third  person, 
subject  to  the  plaintiff's  interest  therein,  and  subject  to  the  rights 
of  a  creditor  of  the  defendant,  where  the  direction  was  given  for 
the  purpose  of  hindering,  delaying  or  defrauding  creditors.  The 
money,  or  the  residue  thereof,  must  be  paid  to  the  third  person, 
where,  by  the  provisions  of  [the  last  two  sections]  law  it  is  required 
to  be  refunded  to  the  defendant,  or  his  representative.    [Note  1363.] 

§  52.  Except  in  an  action  to  recover  a  chattel,  the  bail  may  sur- 
render the  defendant  in  their  own  exoneration,  or  the  defendant 
may  surrender  himself  in  exoneration  of  the  bail,  before  the  expira- 
tion of  the  time  to  answer,  in  an  action  against  them.  The  sur- 
render must  be  made  to  the  sheriff  of  the  county,  where  the  defendant 
was  arrested.     [Note  1364.] 

§  53.  Where  the  bail  surrender  the  defendant,  the  surrender 
must  be  made  in  the  following  manner: 

1.  They  must  take  the  defendant  to  the  sheriff,  and  require  him, 
in  writing,  to  take  the  defendant  into  his  custody; 

2.  A  certified  copy  of  the  undertaking  of  the  bail  must  be  delivered 
to  the  sheriff,  who  must  detain  the  defendant  in  his  custody  there- 
upon, as  upon  the  original  mandate,  and  must,  by  a  certificate  in 
writing,  acknowledge  the  surrender.  Upon  the  application  of  the 
bail,  made  upon  notice  to  the  plaintiff's  attorney,  and  upon  pro- 
duction of  the  sheriff's  certificate  and  a  copy  of  the  undertaking,  a 
judge  of  the  court,  or  the  county  judge  of  the  county  where  the  action 
is  triable,  may  make  an  order,  directing  that  the  bail  be  exonerated. 
On  filing  the  order  and  the  papers  used  on  the  application  therefor, 
the  bail  are  exonerated  accordingly.    [Note  1365.] 

§  54.  For  the  purpose  of  surrendering  the  defendant,  the  bail, 
at  any  place  or  at  any  time  before  they  are  finally  charged,  may 
themselves  arrest  him,  or,  by  a  written  authority,  indorsed  on  a 
certified  copy  of  the  undertaking,  may  empower  another  person  to 
do  so,  and  one  or  more  of  the  bail  may  thus  arrest  and  surrender 
the  defendant,  although  the  others  do  not  join  with  him  or  them, 
for  that  purpose.    [Note  1366.] 

§  55.  Where  the  defendant  surrenders  himself  in  exoneration  of 
his  bail,  he  must  present  himself  to  the  sheriff,  and  require  the  sheriff, 
in  writing,  to  take  him  into  custody,  in  exoneration  of  his  bail. 
The  sheriff  must  detain  him  accordingly,  [as  prescribed  in  subdivision 
second  of  section  592  of  this  act; J  and,  if  requested  by  the  bail, 
at  any  time  after  the  surrender,  the  sheriff  must,  by  a  certificate 
in  writing,  acknowledge  the  surrender.  An  order  for  the  exoneration 
of  the  bail  may  be  procured  [as  prescribed  in  section  592  of  this 
act].    [Note  1367.] 
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§  56.  If  the  defendant  in  the  original  action,  after  his  discharge  §§  56-60 

upon  bail,  is  imprisoned,  either  within  or  without  the  state,  upon  a  ^  ..  .  ..... 

criminal  charge,  or  a  conviction  of  a  criminal  oflFence,  the  court,  on  imprison*- 

in  which  an  action  against  the  bail  is  pending,  may,  before  the  expir-  ment  of  de- 

ation  of  the  time  to  answer,  and  upon  notice  to  the  adverse  party,  fendant  upon 

make  such  an  order  for  the  relief  of  the  bail,  as  justice  requires,  ^^nminal 

[Note  1368.]  '  ""^"^^ 

§  57.  Except  in  an  action  to  recover  a  chattel,  the  bail  must  be  Exoneration 
exonerated  where  either  of  the  following  events  occurs,  before  the  ^^^^^^ 
expiration  of  the  time  to  answer  in  an  action  against  them: 

1.  The  death  of  the  original  defendant; 

2.  His  legal  discharge  from  the  obligation  to  render  himself  amen- 
able to  the  process,  direction,  or  proceedings,  with  respect  to  which 
the  undertaking  of  the  bail  was  made; 

3.  His  surrender  to  the  sheriff  of  the  county  where  he  was  arrested, 
as  prescribed  in  this  article. 

Where  either  event  occurs,  after  the  commencement  of  the  action 
against  the  bail,  the  court  may,  in  its  discretion,  impose  the  pay- 
ment of  the  plaintiff's  costs  and  expenses,  incurred  after  the  return 
of  the  execution  against  the  person,  as  a  condition  of  allowing  the 
exoneration.  And  the  court  may,  by  an  order,  made  upon  notice 
to  the  adverse  party,  grant  such  further  time  as  it  deems  just,  after 
answer,  for  the  surrender  of  the  original  defendant.  In  that  case, 
his  surrender,  within  the  time  so  granted,  has  the  same  effect,  as 
it  it  had  been  made  before  answer.    [Note  1369.] 

§  58.  A  privileged  person  is  entitled  to  be  discharged  from  arrest,  Discharge  of 
where  other  provision  is  not  made  therefor  by  law,  by  the  court,  P"^®8e<l 
or  a  judge  thereof;  or  by  the  county  judge  of  the  county  where  the  ^st^  ^^™ 
arrest  was  made;  [The  order  must  be  made,  upon  proof  by  affidavit, 
of  the  facts  entitling  the  applicant  to  the  discharge;]  and  the  arrest 
and  discharge  are  not  a  bar  to  a  new  arrest,  after  the  privilege  has 
ceased.     [Note  1370.] 

§  59.  If  an  undertaking  for  the  jail  liberties  is  forfeited  before  the  Action  on 
same  is  duly  allowed,  the  party  at  whose  instance  the  prisoner  was  ^^ertaking 
confined,  or*  in  ca^e  of  his  death,  his  executor  or  administrator,  liberties 
may  elect  to  bring  an  action  on  the  undertaking.     The  person  so 
electing  may  maintain  an  action  on  the  undertaking,  where  an  action 
might  have  been  heretofore  maintained  by  the  sheriff,  and  he  may 
recover  the  same  damages  for  the  breach  of  the  condition,  which 
he  might  heretofore  have  recovered  in  an  action  against  the  sheriff 
for  the  escape.    [Note  1371.] 

§  60.  In  case  of  failure  to  comply  with  the  undertaking  gftVen /or  Action  upon 
release  of  a  person  arrested  in  a  civil  action,  the  bail  may  be  pro-  undertaking 
ceeded  against  by  action,  and  not  otherwise.  f^^^  a^st 

An  action  may  be  brought  [as  prescribed  in  the  last  section]  in 
a  case  where  the  order  of  arrest  could  be  granted  only  by  the  court, 
at  any  time  after  the  bail  have  failed  to  comply  with  their  under- 
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taking.  Where  the  undertaking  wa^  given  in  an  acticm  to  recover 
a  chattel,  an  action  may  be  brought  thereupon,  at  any  time  after 
the  return,  wholly  or  partly  unsatisfied,  of  an  execution  for  the 
delivery  of  the  possession  of  the  chattel,  with  respect  to  which  the 
order  of  arrest  was  granted. 

In  any  other  case,'  an  action  cannot  be  brought,  [as  prescribed  in 
the  last  section]  until  the  following  requisites  have  been  complied 
with: 

1.  An  execution,  against  the  property  of  the  defendant,  must 
have  been  issued  to  the  sheriff  of  the  county  in  which  he  was 
arrested,  and  returned  by  that  sheriff,  wholly  or  partly  unsatisfied; 

2.  An  execution,  against  the  person  of  the  defendant,  must  have 
been  issued  to  the  same  sheriff,  and  by  him  returned,  not  less  than 
fifteen  days  after  its  receipt,  to  the  effect  that  the  defendant  could 
not  be  found  within  his  county.    [Note  1372.] 

§  61.  In  an  action  brought  on  an  undeilaking  of  a  civil  prisoner 
for  the  jail  liberties,  it  is  a  defence,  that  the  prisoner  voluntaiily 
returned  to  the  Uberties  of  the  jail  from  which  he  escaped,  or  was 
recaptured  by,  or  surrendered  to  the  sheriff,  from  whose  custody 
he  escaped,  before  the  commencement  of  the  action.  The  defendants 
may  make  that  or  any  other  defence  to  the  action,  which  might 
be  made  by  the  sheriff,  to  an  action  against  him  for  the  escap>e. 
[Note  1373.] 

§  62.  In  an  action  against  bail,  it  is  a  defence,  that  an  execution 
against  the  property,  or  against  the  person,  of  the  defendant  in  the 
c»rigiual  action,  was  not  issued,  [as  prescribed  in  section  597  of  this 
act;]  or  that  it  was  not  issued  in  sufficient  time  to  enable  the  sheriff 
to  enforce  it;  or  that  a  direction  was  given  or  other  fraudulent  or 
collusive  means  were  used  by  the  plaintiff  or  his  attorney  to  prevent 
the  service  thereof.    [Note  1374.] 

Assault,  see  Personal  Injury. 
Assignment,  see  Abatement, 
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ARTICLE  ^ 

Attachment 

63.  [A  warrant]  An  order  of  attachment  against  the  property  of 
one  or  more  defendants  in  an  action,  not  submitted  upon  an  agreed 
state  of  facts,  may  be  granted  upon  the  application  of  the  plaintiff, 
£as  specified  in  the  next  section]  where  the  action  is  to  recover  a 
sum  of  nu»]iey  only,  as  damages  for  one  or  more  of  the  following 
causes: 

1.  Breach  of  contract^  express  ox  implied,  other  than  a  contract 
to  marry  where  it  appears  thai  ike  plaintijf  ia  emMled  ta  recover  over 
and  abeve  ali  caunterdaims  known  to  Aim; 

2»  Wrongful  conv^rsioci  of  personal  propeity; 
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3.  An  injury  to  person  or  property,  in  consequence  of  n^ligenee,         §  63 
fraud  or  other  wrongful  act;  ^   ^    ,  . — 

£A  warrant  of  attachment,  against  the  property  of  one  or  more  order\f 
defendants  in  an  action,  may  also  be  granted,  upon  the  application  attachment 
of  the  plaintiflF.J 

4.  Where  the  complaint  demands  judgment  for  a  sum  of  money 
only;  and  it  appears,  [by  affidavit,]  that  the  action  is  brought  to 
recover  money,  funds,  credits,  or  other  property,  held  or  owned  by 
the  state,  or  held  or  owned,  officially  or  otherwise,  for  or  in  behsdf 
of  a  public  governmental  interest,  by  a  municipal  or  other  public 
corporation,  board,  officer,  custodian,  agency,  or  agent,  of  the  state, 
or  of  a  city,  county,  town,  village,  or  other  division,  subdivision, 
department,  or  portion  of  the  state,  which  the  defendant  has,  with- 
out right,  obtained,  received,  converted,  or  disposed  of;  or  in  the 
obtaining,  reception,  payment,  conversion,  or  disposition  of  which, 
without  right,  he  has  aided  or  abetted;  or  to  recover  damages  for 
so  obtaining,  receiving,  paying,  converting,  or  disposing  of  the  same; 
or  the  aiding  or  abetting  thereof;  [or,J 

•  5.  WherCy  in  an  action  in  favor  of  a  private  person  or  corporation, 
brought  to  recover  damages  for  an  injury  to  personal  property 
[wherej  the  liability  arose,  in  whole  or  in  part,  in  consequence  of 
th^  false  statem^its  of  the  defendant  as  to  his  responsibility  or 
credit,  in  writing,  under  the  hand  or  signature  of  the  defendant  or 
his  authorized  agent,  made  with  his  knowledge  and  acquiescence; 

[3.  In.  order  to  entitle  the  plaintiff  to  a  warrant  of  attachment, 
in  the  case  specified  in  this  section,  he  must  show,  by  affidavit, 
to  the  satisfaction  of  the  judge  granting  it,  that  a  sufficient  cause 
of  action  exists  against  the  defendant  for  a  sum  stated  in  the 
affidavit.] 

[To  entitle  the  plaintiff  to  such  a  warrant,  he  must  show,  by 
affidavit,  to  the  satisfaction  of  the  judge  granting  the  same,  as 
follows: 

1.  That  one  of  the  causes  of  action  specified  in  the  last  section 
exists  against  the  defendant. 

•  2.  If  the  action  is  to  recover  damages  for  breach  of  contract, 
the  affidavit  must  show  that  the  plaintiff  is  entitled  to  recover  a 
sum  stated  therein,  over  and  above  all  counterclaims  known  to  him. J 

6.  Where  the  defendant  is  either  a  foreign  corporation  or  not  a 
resident  of  the  state;  or, 

7.  If  he  is  a  natural  person  and  a  resident  of  the  state,  that  he 
has  departed  therefrom,  with  intent  to  defraud  his  creditors,  or  to 
avoid  the  service  of  a  summons,  or  keeps  himself  concealed  therein 
with  the  like  intent;  or, 

8.  If  the  defendant  is  a  natural  person  or  a  domestic  corporation, 
that  he  or  it  has  removed,  or  is  about  to  remove,  property  from  the 
state,  with  intent  to  defraud  his  or  its  creditors;  or  has  assigned, 
disposed  of,  or  secreted,  or  is  about  to  assign,  dispose  of  or  secrete 
property  with  the  like  intent;  [or J 

9.  Where,  for  the  purpose  of  procuring  credit,  or  the  exten^on 
of  credit,  the  defendant  has  made  a  false  statement  in  writing,  under 
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his  own  hand  or  signature,  or  under  the  hand  or  signature  of  a  duly 
authorized  agent,  made  with  his  knowledge  and  acquiescence  as  to 
his  financial  responsibility  or  standing;  [or,] 

10.  Where  the  defendant,  being  an  adult  and  a  resident  of  the 
state,  has  been  continuously  without  the  state  of  New  York  for 
more  than  six  months  next  before  the  granting  of  the  order  of  pub- 
lication of  the  summons  against  him,  and  has  not  made  a  designa- 
tion of  a  person  upon  whom  to  serve  a  summons  in  his  behalf  [as 
prescribed  in  section  430  of  this  act;]  or  a  designation  so  made  no 
loiter  remains  in  force;  or  service  upon  the  person  so  designated 
cannot  be  made  within  the  state,  after  diligent  effort.  [Note  1375.] 

§  64.  The  plaintiffs  in  two  or  more  junior  [warrants]  orders  of 
attachment,  may,  by  agreement  among  themselves,  take  jointly, 
and  for  their  common  benefit,  any  proceeding,  permitted  [by  this 
title  to  be  taken,]  by  the  plaintiff  in  a  second  or  subsequent  [war- 
rant] order  of  attachment;  provided  that  it  does  not  interfere  with 
the  preferential  or  other  right  of  an  intermediate  plaintiff.  [Note 
1376.] 

§  65.  Where  there  are  more  than  two  [warrants]  orders  of 
attachment,  against  the  same  defendant,  the  plaintiffs  in  the  third 
and  each  subsequent  [warrant]  order  have,  according  to  their  respec- 
tive priorities,  the  sam^e  rights  and  privileges,  as  against  the  plain- 
tiffs in  all  senior  [warrants,]  order,?  which  the  plaintiff  in  the 
second  [warrant]  order  has,  as  against  the  plaintiff  in  the  first,  and 
are  subject  to  the  same  duties  and  liabilities.    [Note  1377.] 

§  66.  Where  upon  granting  an  aitachmeni  an  undertaking  has  been 
given y  tJ),e  plaintiff  and  his  sureties  are  liable  for  the  [The  judge,  before 
granting  the  warrant,  must  require  a  written  undertaking,  on  the 
part  of  the  plaintiff,  with  sufficient  sureties,  to  the  effect,  that  if 
the  defendant  recovers  judgment,  or  if  the  warrant  is  vacated,  the 
plaintiff  will  pay  all]  costs,  which  may  be  awarded  to  the  defend- 
ant, and  [all]  the  damages,  which  [he]  the  defendant  may  sustain 
by  reason  of  the  attachment,  not  exceeding  the  sum  specified  in  the 
undertaking,  which  must  be  at  least  two  hundred  and  fifty  dollars. 

[But  this  section  does  not  apply  to  a  case,  where  the  action  is 
brought  for  a  cause  specified  in  section  637  of  this  act,  or  where 
it  is  specially  prescribed  by  law  that  security  may  be  dispensed 
with,  or  where  the  security  to  be  given  is  specially  regulated  by 
law.]     [Note  1378.] 

§  67.  The  plaintiff,  by  leave  of  the  court  or  judge,  [procured 
as  prescribed  in  the  next  section,]  may  bring  and  maintain,  in  the 
name  of  himself  and  the  sheriff  jointly,  by  his  own  attorney,  and 
at  his  own  expense,  any  action  which,  [by  the  provisions  of  this 
title,]  may  be  brought  by  the  sheriff,  to  recover  property  attached, 
or  the  value  thereof,  or  a  demand  attached,  or  upon  an  undertaking 
given  [as  prescribed  in  this  title,]  by  a  person  other  than  the  plain- 
tiff; the  plaintiff,  in  his  own  name  and  the  sheriff's  jointly,  may  also 
bring  and  maintain  any  other  action  which,  [by  the  provisions  of 
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subdivision  two  of  section  655  of  article  second  of  this  title,  J  may  §§  68-71 

be  brought  by  the  sheriff.    The  sheriff  must  receive  the  proceeds  «  .    

of  such  an  action,  but  he  is  not  liable  for  the  costs  or  expenses  thereof.  pSintiff  and 

Costs  may  be  awarded,  in  such  an  action,  against  the  plaintiff  in  sherififupoa 

the  [warrant J  order  but  not  against  the  sheriff.    [Note  1379.]  undertaking, 

etc. 

§  68,  The  court  or  judge  must  grant  leave  to  bring  such  an  action,  Leave  to 
where  it  appears,  that  due  notice  of  the  application  therefor  has  u"^*^!^ff'^ 
been  given  to  the  sheriff;  but,  before  doing  so,  the  court  or  judge  an/gh^^ 
may  require  that  notice  of  the  application  be  given  to  the  plaintiff, 
in  any  other  [warrant]  order  against  the  same  defendant.     And 
such  terms,  conditions,  and  regulations  may  be  imposed,  in  the  order 
granting  leave,  as  the  court  or  judge  thinks  proper,  for  the  due  pro- 
tection of  the  rights  and  interests  of  all  persons,  interested  in  the 
disposition  of  the  proceeds  of  the  action.    [Note  1380.] 

§  69,  Leave  may,  in  like  manner  and  with  Uke  effect,  be  granted  Joinder  of 
to  the  plaintiff  in  the  [warrant]  order,  to  be  joined  with  the  sheriff,  plaintiff  after 
in  an  action  brought  by  the  sheriff,  in  a  case  where  he  might  have  gheriff  ^ 
procured  leave  to  bring  the  action,  as  prescribed  in  the  last  two 
sections.    Upon  an  application  therefor,  the  court  or  judge  may,  in 
a  proper  case,  require  the  plaintiff  to  provide  for  the  expenses  in 
the  action,  already  incurred  by  the  sheriff.     The  application  must 
be  denied,  in  case  of  an  unreasonable  delay  in  making  it;  or  where  an 
application  was  made,  before  the  action  was  brought,  and  the  plain- 
tiff neglected  or  refused,  without  a  good  excuse  therefor,  to  comply 
with  the  terms,   conditions-  or  regulations,   then  imposed.     [Note 
1381.] 

§  70.  The  court  or  judge  may,  upon  the  application  of  the  sheriff,  Direction 
or  of  the  defendant  in  the  [warrant]  order  during  the  pendency  u^^^'u+i 
of  an  action,  brought  as  prescribed  in  the  [last  three]  preceding  pi^btiffanl 
sections  direct  as  to  the  conduct,  discontinuance,  or  settlement  of  sheriff 
the  same,  and  as  to  the  application  or  disposition  of  the  money  or 
property  recovered  therein,  as  justice  requires.    [Note  1382.] 

§  71.  A  plaintiff  in  a  second  [warrant]  order  may  apply  to  the  Suit  by 
court  or  judge,  upon  notice  to  the  plaintiff  in  the  first  [warrant]  pla\Ji^iff|n 
order y  and  to  the  sheriff,  for  leave  to  bring  and  maintain,  in  the  ^^^^^^ 
name  of  himself  and  the  sheriff  jointly,  any  action,  which  might 
be  brought  in  the  name  of  the  senior  plaintiff  and  the  sheriff.    If  it 
appears  that  the  plaintiff  in  the  first  [warrant]  order  neglects  or 
refuses  to  be  joined  with  the  sheriff  in  such  an  action,  or  to  comply 
with  the  terms,  conditions,  and  regulations,  imposed,  either  upon 
granting  him  an  order  for  that  purpose,  or  upon  the  hearing  of  an 
application,  made  as  prescribed  in  this  section,  the  court  or  judge 
may  grant  to  the  plaintiff  in  the  second  [warrant]  order  leave  to 
bring  and  maintain  such  an  action,  in  the  name  of  himself  and  the 
sheriff  jointly,  with  Uke  effect,  as  if  his  was  the  first  [warrant.] 
order.     [Note  1383.] 
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§  42f  An  crffieer  of  a  court  of  record,  appainted  or  elected  pur- 
suant to  Iftw,  is  privileged  from  arrest,  during  the  actual  sitting, 
which  be  is  required  to  attend,  of  a  term  oi  the  court  of  which  he  is 
an  officer,  and  no  longer;  but  an  attorney  or  counselor  is  not  thus 
privileged,  unless  he  is  employed  in  a  cause,  to  be  heard  at  thai 
term.     [Note  1354.] 

§  43*  A  person  duly  and  in  good  faith  subpoenaed  or  ordered  to 
attend,  for  the  purpose  of  being  examined,  in  a  case  where  his  atteiwl- 
ance  may  lawfully  be  enforced  by  attachment  or  by  commitment, 
is  privileged  from  arrest  in  a  civil  action  or  special  proceeding,  while 
going  to,  remaining  at,  and  returning  from,  the  place  where  he  i$ 
required  to  attend.  An  arrest,  made  contrary  to  the  provisions  of 
this  section,  is  absolutely  void  and  is  a  contempt  of  the  court,  if 
any,  from  which  the  subpoena  was  issued,  or  by  which  the  witness 
was  directed  to  attend.    [Note  1355,] 

§  44.  A  lunatic,  an  idiot,  or  an  infant  under  the  age  of  fourteen 
years,  if  arrested,  may  be  diBcharged  from  arrest,  as  a  privileged 
person,  in  the  discretion  of  the  court.  The  application  for  his  dis- 
charge may  be  made,  in  his  behalf,  by  a  relative,  or  by  any  other 
person  whom  the  court  or  judge  permits. to  represent  him,  for  the 
purpose.     [Note  1356.]  ' 

§  4{u  An  action  may  be  maintained,  by  the  person  arrested, 
against  the  officer  or  other  pergoin  making  an  arrest  contrary  to  the 
provisions  of  [tb©  last]  section  45,  in  which  the  plaintiff  is  entitled 
to  recover  treble  damages.  A  similar  action  may  also  be  main- 
tained, in  a  like  case,  by  the  party  in  whose  behalf  the  witness  was 
subpoenaed,  or  the  order  procured,  to  recover  the  damages  sustained 
by  him,  in  consequence  oi  the  arrest.  But  a  sheriff,  or  other  officer, 
or  person,  is  pot  so  liable,  unless  the  person  claiming  an  exemption 
from  arrest,  miikes,  if  required,  by  the  sheriff  or  the  officer,  an 
affidavit,  to  the  effect  that  he  was  legally  subpoenaed  or  ordered  to 
attend,  and  that  he  was  not  so  subpoenaed  or  ordered  by  his  own 
procurement,  with  the  intent  of  avoiding  arrest.  In  his  affidavit, 
he  must  specify  the  court  or  officer,  the  place  of  attendance,  and 
the  cause  in  which  he  was  so  subpoenaed  or  ordered.  The  affidavit 
may  be  taken  brfore  the  officer  arresting  him,  and  exonerates  the 
oJBScer  from  liability  for  not  making  the  arrest.    [Note  1357.] 

§  46.  The  court,  from  which  a  subpoena,  served  in  good  faith, 
was  issued,  or  by  which  an  order  was  made,  requiring  a  person  to 
attend,  for  the  purpose  of  being  examined;  or  a  judge  thereof,  upon 
proof,  by  affidavit,  of  the  facts,  must  make  an  order,  directing  the 
discharge  of  a  witness  pr  other  person,  from  an  arrest  made  in  violas 
tion  of  ths  preceding  section.  £26  of  the  Civil  Rights  Law.  J  [Note 
1S58.]  • 

§  47,  A  justice  of  the  supreme  court,  in  any  part  of  the  state,  or 
a  county  }udge,  has  the  like  authority  as  a  judge  of  the  court,  to 
make  an  o^r  for  a  discharge,  in  a  ease  specified  in  the  last  section. 
Upon  satisfactory  proof,  by  affidavit,  of  the  faets,  he  must  also 
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make  an  cH'der,  directing  the  discharge  of  a  person  arrested,  in  viola-  H  "^51 

tion  of  section  Jfi  [26  of  the  Civil  Rights  Law  J,  where  a  subpoena,  -     ~ 

served  in  good  faith  upon  the  person  arrested,  was  issued  as  pre-  di^^char^ 

scribed  [in  section  854  of  this  act]  h^  law,    [Note  1359.]  granted 

§  48,  The  defendant,  at  any  time  before  he  is  in  contempt,  where  Discharge  of 
the  order  can  be  granted  only  by  the  court,  or,  in  any  other  case,  defendant 
at  any  time  before  execution  against  his  person,  must  be  discharged    ^^^  *"^ 
from  arrest,  either  upon  giving  bail,  or  upon  depositing  the  sum 
specified  in  the  order  of  arrest.    [Note  1360.] 

§  49w  [Except  in  a  case  where  an  order  ol  arrest  can  be  granted  pi»charge 
only  by  the  court.]  If  the  plaintiff  unreasonably  delays  the  trial  Jor^ptay^ 
of  the  action  or  neglects  to  enter  judgment  therein  within  ten  days  pioceedinga 
after  it  is  in  his  power  to  do  so,  or  neglects  to  issue  execution  against 
the  person  of  the  defendant  within  ten  days  after  the  return  of  the 
execution  against  the  property,  and  in  any  event  neglects  to  issue 
the  same  within  three  months  after  the  entry  of  the  judgment,  or 
whenevjer  it  shall  appear  to  the  satisfaction  of  the  court  that  the 
plaintiff  in  an  action,  or  a  judgment  creditor  in  a  judgment,  delays 
the  enforcement  of  his  remedies  therein  by  collusion,  or  for  the  pur- 
pose of  allowing  the  debtor  to  remain  in  prison  under  the  mandate 
in  any  other  action,  before  the  issuing  of  the  mandate  in  favor  of 
sueh  creditor,  so  as  to  proiiuce  a  continued  and  extended  imprison- 
ment by  virtue  of  the  separate  mandates  in  the  different  actions, 
the  defendant  must  upon  his  application,  made  upon  notice  to  the 
plaintiff,  be  discharged  from  custody  if  he  has  already  been  taken 
under  the  mandate  against  him  in  such  action;  or  if  he  has  not  yet 
bewi  imprisoned  therein,  be  relieved  from  imprisonment  by  virtue  of 
sueh  mandate,  by  the  court  in  which  the  action  was  commenced, 
unless  reasonable  cause  is  shown  why  the  application  should  not 
be  granted.  [A  defendant  discharged  as  prescribed  in  this  section 
shall  not  be  arrested  upon  an  execution  issuied  upon  the  jiudgment 
in  the  action.]    (Note  1361.] 

§  50»  If  money  deposited  is  not  refunded,  [as  prescribed  in  the  Dispo«tioii 
last  section,]  it  is,  in  a  case  where  the  order  of  arrest  could  be  granted  ^^r  ^^^we 
only  l^  the  court,  subject  to  the  direction  of  the  court,  as  justice  /rom  arrest 
requires,  before  and  after  the  judgment.    In  a^y  other  case,  if  it 
remains  on  deposit,  when  final  judgment  is  rendered  for  the  plaintiff, 
it  must  be  applied,  under  the  direction  of  the  court,  in  satisfaction 
of  the  judgment,  and  the  surplus,  if  any,  must  be  refunded  to  the 
defendant,  or  his  representative.    If  the  final  judgment  is  for  the 
defendant,  or  the  action  abates  or  is  discontinued,  the  sum  deposited, 
and  remaining  unapi>lied,  must  be  refunded  to  the  defendant  or  his 
representative.     [Note  1362.] 

§  SK  At  any  time  before  the  deposit  is  paid  into  court,  the  defend-  Payment  of 
aAt  may  deliver  to  the  sheriff  a  written  direction,  to  pay  it  to  a  third  ^^^f^m 
peison,  therein  specified,  in  the  event  that  the  defendant  becomes  arrest 
entitled  to  a  return  thereof;  but  without  expressing  any  other  con- 
tingency.    The  direction   must  be  acknowledged   or  proved  and 
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certified,  in  like  manner  as  a  deed  to  be  recorded;  and  the  sheriff 
must  deliver  it  to  the  officer  who  receives  the  deposit,  who  must 
note  the  substance  thereof,  with  the  entries  of  the  deposit  in  his 
books,  and  upon  the  two  certificates  of  payment  into  court.  The 
money  thus  deposited  is  deemed  the  propert}'^  of  the  third  pei'son, 
subject  to  the  plaintiff^s  interest  therein,  and  subject  to  the  rights 
of  a  creditor  of  the  defendant,  where  the  direction  was  given  for 
the  purpose  of  hindering,  delaying  or  defrauding  creditors.  The 
money,  or  the  residue  thereof,  must  be  paid  to  the  third  person, 
where,  by  the  provisions  of  [the  last  two  sections]  law  it  is  required 
to  be  refunded  to  the  defendant,  or  his  representative.    [Note  1363.] 

§  52,  Except  in  an  action  to  recover  a  chattel,  the  bail  may  sur- 
render the  defendant  in  their  own  exoneration,  or  the  defendant 
may  surrender  himself  in  exoneration  of  the  bail,  before  the  expira- 
tion of  the  time  to  answer,  in  an  action  against  them.  The  sur- 
render must  be  made  to  the  sheriff  of  the  county,  where  the  defendant 
was  arrested.     [Note  1364.] 

§  53.  Where  the  bail  surrender  the  defendant,  the  surrender 
must  be  made  in  the  following  manner: 

1.  They  must  take  the  defendant  to  the  sheriff,  and  require  him, 
in  writing,  to  take  the  defendant  into  his  custody; 

2.  A  certified  copy  of  the  undertaking  of  the  bail  must  be  delivered 
to  the  sheriff,  who  must  detain  the  defendant  in  his  custody  there- 
upon, as  upon  the  original  mandate,  and  must,  by  a  certificate  in 
writing,  acknowledge  the  surrender.  Upon  the  application  of  the 
bail,  made  upon  notice  to  the  plaintiff^s  attorney,  and  upon  pro- 
duction of  the  sheriff's  certificate  and  a  copy  of  the  undertaking,  a 
judge  of  the  court,  or  the  county  judge  of  the  county  where  the  action 
is  triable,  may  make  an  order,  directing  that  the  bail  be  exonerated. 
On  filing  the  order  and  the  papers  used  on  the  application  therefor, 
the  bail  are  exonerated  accordingly.    [Note  1365.] 

§  54.  For  the  purpose  of  surrendering  the  defendant,  the  bail, 
at  any  place  or  at  any  time  before  they  are  finally  charged,  may 
themselves  arrest  him,  or,  by  a  written  authority,  indorsed  on  a 
certified  copy  of  the  undertaking,  may  empower  another  person  to 
do  so,  and  one  or  more  of  the  bail  may  thus  arrest  and  surrender 
the  defendant,  although  the  others  do  not  join  with  him  or  them, 
for  that  purpose.    [Note  1366.] 

§  55.  Where  the  defendant  surrenders  himself  in  exoneration  of 
his  bail,  he  must  present  himself  to  the  sheriff,  and  require  the  sheriff, 
in  writing,  to  take  him  into  custody,  in  exoneration  of  his  bail. 
The  sheriff  must  detain  him  accordingly,  [as  prescribed  in  subdivision 
second  of  section  592  of  this  act; J  and,  if  requested  by  the  bail, 
at  any  time  after  the  surrender,  the  sheriff  must,  by  a  certificate 
in  writing,  acknowledge  the  surrender.  An  order  for  the  exoneration 
of  the  bail  may  be  procured  [as  prescribed  in  section  592  of  this 
act].    [Note  1367.] 
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§  56,  If  the  defendant  in  the  original  action,  after  his  discharge     §§  56-60 
upon  bail,  is  imprisoned,  either  within  or  without  the  state,  upon  a  j.  ..  -   ..... 
criminal  charge,  or  a  conviction  of  a  criminal  offence,  the  court,  on  imprison- 
in  which  an  action  against  the  bail  is  pending,  may,  before  the  expir-  ment  of  de- 
ation  of  the  time  to  answer,  and  upon  notice  to  the  adverse  party,  fendant  upon 
make  such  an  order  for  the  relief  of  the  bail,  as  justice  requires.  ^^J"^*^ 
[Note  1368.]                 '  "^^"^^ 

§  57,  Except  in  an  action  to  recover  a  chattel,  the  bail  must  be  Exoneration 
exonerated  where  either  of  the  following  events  occurs,  before  the  ®^^**^ 
expiration  of  the  time  to  answer  in  an  action  against  them: 

1.  The  death  of  the  original  defendant; 

2.  His  legal  discharge  from  the  obligation  to  render  himself  amen- 
able to  the  process,  direction,  or  proceedings,  with  respect  to  which 
the  undertaking  of  the  bail  was  made; 

3.  His  surrender  to  the  sheriff  of  the  county  where  he  was  arrested, 
as  prescribed  in  this  article. 

Where  either  event  occurs,  after  the  commencement  of  the  action 
against  the  bail,  the  court  may,  in  its  discretion,  impose  the  pay- 
ment of  the  plaintiff's  costs  and  expenses,  incurred  after  the  return 
of  the  execution  against  the  person,  as  a  condition  of  allowing  the 
exoneration.  And  the  court  may,  by  an  order,  made  upon  notice 
to  the  adverse  party,  grant  such  further  time  as  it  deems  just,  after 
answer,  for  the  surrender  of  the  original  defendant.  In  that  case, 
his  surrender,  within  the  time  so  granted,  has  the  same  effect,  as 
it  it  had  been  made  before  answer.    [Note  1369.] 

§  58,  A  privileged  person  is  entitled  to  be  discharged  from  arrest,  Discharge  of 
where  other  provision  is  not  made  therefor  by  law,  by  the  court,  ^"^^j^ 
or  a  judge  thereof;  or  by  the  county  judge  of  the  county  where  the  an^st^  ™°^ 
arrest  was  made;  [The  order  must  be  made,  upon  proof  by  affidavit, 
of  the  facts  entitling  the  applicant  to  the  discharge;]  and  the  arrest 
and  discharge  are  not  a  bar  to  a  new  arrest,  after  the  privilege  has 
ceased.     [Note  1370.] 

§  59,  If  an  undertaking  for  the  jail  liberties  is  forfeited  before  the  Action  on 
same  is  duly  allowed,  the  party  at  whose  instance  the  prisoner  was  J^^J^  -^i*^*^* 
confined,  or",  in  ca^e  of  his  death,  his  executor  or  administrator,  liberties 
may  elect  to  bring  an  action  on  the  undertaking.     The  person  so 
electing  may  maintain  an  action  on  the  undertaking,  where  an  action 
might  have  been  heretofore  maintained  by  the  sheriff,  and  he  may 
recover  the  same  damages  for  the  breach  of  the  condition,  which 
he  might  heretofore  have  recovered  in  an  action  against  the  sheriff 
for  the  escape.    [Note  1371.] 

§  60.  In  case  of  failure  to  comply  with  the  undertaking  gftVen /or  Action  upon 
release  of  a  person  arrested  in  a  civil  action^  the  bail  may  be  pro-  undertaking 
ceeded  against  by  action,  and  not  otherwise.  ^^^  ^meait 

An  action  may  be  brought  [as  prescribed  in  the  last  section]  in 
a  case  where  the  order  of  arrest  could  be  granted  only  by  the  court, 
at  any  time  after  the  bail  have  failed  to  comply  with  their  under- 
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taking.  Where  the  undertaking  wa^  given  in  an  acti(»i  to  recover 
a  chattel,  an  action  may  be  brought  thereupon,  at  any  time  after 
the  return,  wholly  or  partly  unsatisfied,  of  an  execution  for  the 
delivery  of  the  possession  of  the  chattel,  with  respect  to  which  the 
order  of  arrest  was  granted. 

In  any  other  case,'  an  action  cannot  be  brought,  £as  preeeribed  in 
the  last  section]  until  the  following  requisites  have  been  complied 
with: 

1.  An  execution,  against  the  property  of  the  defendant,  must 
have  been  issued  to  the  sheriff  of  the  county  in  which  he  was 
arrested,  and  returned  by  that  sherifT,  wholly  or  partly  unsatisfied; 

2.  An  execution,  against  the  person  of  the  defendant,  must  have 
been  issued  to  the  same  sheriff,  and  by  him  returned,  not  less  than 
fifteen  days  after  its  receipt,  to  the  effect  that  the  defendant  could 
not  be  found  within  his  county.    [Note  1372.] 

§  61.  In  an  action  brought  on  an  undeilaking  of  a  civil  prisoner 
for  the  jail  liberties,  it  is  a  defence,  that  the  prisoner  voluntarily 
returned  to  the  Uberties  of  the  jail  from  which  he  escaped,  or  was 
recaptured  by,  or  surrendered  to  the  sheriff,  from  whose  custody 
he  escaped,  before  the  commencement  of  the  action.  The  defendants 
may  make  that  or  any  other  defence  to  the  action,  which  might 
be  made  by  the  sheriff,  to  an  action  against  him  for  the  escap>e. 
[Note  1373.] 

§  62.  In  an  action  against  bail,  it  is  a  defence,  that  an  execution 
against  the  property,  or  against  the  person,  of  the  defendant  in  the 
original  action,  was  not  issued,  £as  prescribed  in  section  597  of  this 
act;]  or  that  it  was  not  issued  in  sufficient  time  to  enable  the  sheriff 
to  enforce  it;  or  that  a  direction  was  given  or  other  fraudulent  or 
collusive  means  were  used  by  the  plaintiff  or  his  attorney  to  prevent 
the  service  thereof,    [Note  1374.] 

Assault,  see  Personal  Injury. 
Assignment,  see  Abatement. 
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order  of 
attachment 


ARTICLE  ^ 

Attachment 

63.  [A  warrant]  An  order  of  attachment  against  the  property  of 
one  or  more  defendants  in  an  action,  not  sybmitted  upon  an  agreed 
state  of  facts  J  may  be  granted  upon  the  application  of  the  plaintiff, 
£as  specified  in  the  next  section]  where  the  action  is  to  recover  a 
sum  of  money  only,  as  damages  for  one  or  more  of  the  following 
causes: 

1.  Breach  of  contract,  express  or  implied,  other  than  a  contract 
to  marry  where  U  appears  thai  the  plairUi§  ia  entitled  ta  recover  over 
and  abeve  aU  eaunterctaimf^  known  tio  Aim; 

2.  Wrc«ifful  conveirsLoii  of  personal  property; 
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3.  An  injury  to  person  or  property,  in  consequence  of  n^Iigence,         §  63 
fraud  or  other  wrongful  act; 


£A  warrant  of  attachment,  against  the  property  of  one  or  more  ordeTof  ^^ 
defendants  in  an  action,  may  aXso  be  granted,  upon  the  application  attachmeat 
of  the  plaintiff. J 

4.  Where  the  complaint  demands  judgment  for  a  sum  of  money 
only;  and  it  appears,  [by  affidavit,]  that  the  action  is  brought  to 
recover  money,  funds,  credits,  or  other  property,  held  or  owned  by 
the  state,  or  held  or  owned,  officially  or  otherwise,  for  or  in  behsJf 
of  a  public  governmental  interest,  by  a  municipal  or  other  public 
corporation,  board,  officer,  custodian,  agency,  or  agent,  of  the  state, 
or  of  a  city,  county,  town,  village,  or  other  division,  subdivision, 
department,  or  portion  of  the  state,  which  the  defendant  has,  with- 
out right,  obtained,  received,  converted,  or  disposed  of;  or  in  the 
obtaining,  reception,  payment,  conversion,  or  disposition  of  which, 
without  right,  he  has  aided  or  abetted;  or  to  recover  damages  for 
so  obtaining,  receiving,  paying,  converting,  or  disposing  of  the  same; 
or  the  aiding  or  abetting  thereof;  [or,J 
•  5,  Where,  in  an  action  in  favor  of  a  private  person  or  corporation, 
brought  to  recover  damages  for  an  injury  to  personal  property 
[wherej  the  liability  arose,  in  whole  or  in  part,  in  consequence  of 
th^  false  stateimeats  of  the  defendant  as  to  his  responsibility  or 
credit,  m  writing,  under  the  hand  or  signature  of  the  defendant  or 
his  authorized  agent,  made  with  his  knowledge  and  acquiescence; 

£3.  In.  order  to  entitle  the  plaintiff  to  a  warrant  of  attachment, 
in  the  case  specified  in  this  section,  he  must  show,  by  affidavit, 
to  the  satisfaction  of  the  judge  granting  it,  that  a  sufficient  cause 
of  action  exists  against  the  defendant  for  a  sum  stated  in  the 
affidavit.] 

[To  entitle  the  plaintiff  to  such  a  warrant,  he  must  show,  by 
affidavit,  to  the  satisfaction  of  the  judge  granting  the  same,  as 
follows: 

1.  That  one  of  the  causes  of  action  specified  in  the  last  section 
exists  against  the  defendant. 

2.  If  the  action  is  to  recover  damages  for  breach  of  contract, 
the  affidavit  must  show  that  the  plaintiff  is  entitled  to  recover  a 
sum  stated  therein,  over  and  above  all  counterclaims  known  to  him.J 

6.  Where  the  defendant  is  either  a  foreign  corporation  or  not  a 
resident  of  the  state;  or, 

7.  If  he  is  a  natural  person  and  a  resident  of  the  state,  that  he 
has  departed  therefrom,  with  intent  to  defraud  his  creditors,  or  to 
avoid  the  service  of  a  summons,  or  keeps  himself  concealed  therein 
with  the  like  intent;  or, 

8.  If  the  defendant  is  a  natural  person  or  a  domestic  corporation, 
that  he  or  it  has  removed,  or  is  about  to  remove,  property  from  the 
state,  with  intent  to  defraud  his  or  its  creditors;  or  has  assigned, 
disposed  of,  or  secreted,  or  is  about  to  assign,  dispose  of  or  secrete 
property  with  the  like  intent;  [or, J 

9.  Where,  for  the  purpose  of  procuring  credit,  or  the  exten^on 
of  credit,  the  defendant  has  made  a  false  statement  in  writing,  under 
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his  own  hand  or  signature,  or  under  the  hand  or  signature  of  a  duly 
authorized  agent,  made  with  his  knowledge  and  acquiescence  as  to 
his  financial  responsibility  or  standing;  [or, J 

10,  Where  the  defendant,  being  an  adult  and  a  resident  of  the 
state,  has  been  continuously  without  the  state  of  New  York  for 
more  than  six  months  next  before  the  granting  of  the  order  of  pub- 
lication of  the  summons  against  him,  and  has  not  made  a  designa- 
tion of  a  person  upon  whom  to  serve  a  summons  in  his  behalf  [as 
prescribed  in  section  430  of  this  act; J  or  a  designation  so  made  no 
longer  remains  in  force;  or  service  upon  the  person  so  designated 
cannot  be  made  within  the  state,  after  diligent  effort.  [Note  1375.] 

§  64.  The  plaintiffs  in  two  or  more  junior  [warrants]  orders  of 
attachment,  may,  by  agreement  among  themselves,  take  jointly, 
and  for  their  common  benefit,  any  proceeding,  permitted  [by  this 
title  to  be  taken,]  by  the  plaintiff  in  a  second  or  subsequent  [war- 
rant] order  of  attachment;  provided  that  it  does  not  interfere  with 
the  preferential  or  other  right  of  an  intermediate  plaintiff.  [Note 
1376.] 

§  65.  Where  there  are  more  than  two  [warrants]  orders  of 
attachment,  against  the  same  defendant,  the  plaintiffs  in  the  third 
and  each  subsequent  [warrant]  order  have,  according  to  their  respec- 
tive priorities,  the  samjB  rights  and  privileges,  as  against  the  plain- 
tiffs in  all  senior  [warrants,]  orders  which  the  plaintiff  in  the 
second  [warrant]  order  has,  as  against  the  plaintiff  in  the  first,  and 
are  subject  to  the  same  duties  and  liabilities.    [Note  1377.] 

§  66.  Where  upon  granting  an  attachment  an  undertaking  has  been 
given,  tJj,e  plaintiff  and  his  sureties  are  liable  for  the  [The  judge,  before 
granting  the  warrant,  must  require  a  written  undertaking,  on  the 
part  of  the  plaintiff,  with  sufficient  sureties,  to  the  effect,  that  if 
■the  defendant  recovers  judgment,  or  if  the  warrant  is  vacated,  the 
plaintiff  will  pay  all]  costs,  which  may  be  awarded  to  the  defend- 
ant, and  [all]  the  damages,  which  [he]  the  defendant  may  sustain 
by  reason  of  the  attachment,  not  exceeding  the  sum  specified  in  the 
undertaking,  which  must  be  at  least  two  hundred  and  fifty  dollars. 

[But  this  section  does  not  apply  to  a  case,  where  the  action  is 
brought  for  a  cause  specified  in  section  637  of  this  act,  or  where 
it  is  specially  prescribed  by  law  that  security  may  be  dispensed 
with,  or  where  the  security  to  be  given  is  specially  regulated  by 
law.]     [Note  1378.] 

§  67.  The  plaintiff,  by  leave  of  the  court  or  judge,  [procured 
as  prescribed  in  the  next  section,]  may  bring  and  maintain,  in  the 
name  of  himself  and  the  sheriff  jointly,  by  his  own  attorney,  and 
at  his  own  expense,  any  action  which,  [by  the  provisions  of  this 
title,]  may  be  brought  by  the  sheriff,  to  recover  property  attached, 
or  the  value  thereof,  or  a  demand  attached,  or  upon  an  undertaking 
given  [as  prescribed  in  this  title,]  by  a  person  other  than  the  plain- 
tiff; the  plaintiff,  in  his  own  name  and  the  sheriff's  jointly,  may  also 
bring  and  maintain  any  other  action  which,  [by  the  provisions  of 
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subdivision  two  of  section  655  of  article  second  of  this  title,  J  may  §§  68-71 

be  brought  by  the  sheriff.    The  sheriflF  must  receive  the  proceeds  ^  .    

of  such  an  action,  but  he  is  not  liable  for  the  costs  or  expenses  thereof.  pJJJjntiff  and 

Costs  may  be  awarded,  in  such  an  action,  against  the  plaintiff  in  sheriff  upon 

the  [warrant J  order  but  not  against  the  sheriff.    [Note  1379.]  undertaking, 

etc. 

§  68.  The  court  or  judge  must  grant  leave  to  bring  such  an  action,  Leave  to 
where  it  appears,  that  due  notice  of  the  application  therefor  has  ^"^^^x^*^ 
been  given  to  the  sheriff;  but,  before  doing  so,  the  court  or  judge  aJa'shCTiff 
may  require  that  notice  of  the  application  be  given  to  the  plaintiff, 
in  any  other  [warrant]  order  against  the  same  defendant.     And 
such  terms,  conditions,  and  regulations  may  be  imposed,  in  the  order 
granting  leave,  as  the  court  or  judge  thinks  proper,  for  the  due  pro- 
tection of  the  rights  and  interests  of  all  persons,  interested  in  the 
disposition  of  the  proceeds  of  the  action.    [Note  1380.] 

§  69.  Leave  may,  in  hke  manner  and  with  like  effect,  be  granted  Joinder  of 
to  the  plaintiff  in  the  [warrant]  order,  to  be  joined  with  the  sheriff,  plaintiff  after 
in  an  action  brought  by  the  sheriff,  in  a  case  where  he  might  have  gheriff  ^ 
procured  leave  to  bring  the  action,  as  prescribed  in  the  last  two 
sections.    Upon  an  application  therefor,  the  court  or  judge  may,  in 
a  proper  case,  require  the  plaintiff  to  provide  for  the  expenses  in 
the  action,  already  incurred  by  the  sheriff.     The  application  must 
be  denied,  in  case  of  an  unreasonable  delay  in  making  it;  or  where  an 
application  was  made,  before  the  action  was  brought,  and  the  plain- 
tiff neglected  or  refused,  without  a  good  excuse  therefor,  to  comply 
with  the  terms,   conditions-  or  regulations,  then  imposed.     [Note 
1381.] 

§  70.  The  court  or  judge  may,  upon  the  application  of  the  sheriff,  Direction 

or  of  the  defendant  in  the  [warrant]  order  during  the  pendency  u^^^'Ll 

of  an  action,  brought  as  prescribed  in  the  [last  three  J  preceding  piabtiffanl 

sections  direct  as  to  the  conduct,  discontinuance,  or  settlement  of  sheriff 
the  same,  and  as  to  the  appUcation  or  disposition  of  the  money  or 
property  recovered  therein,  as  justice  requires.    [Note  1382.] 

§  71.  A  plaintiff  in  a  second  [warrant]  order  may  apply  to  the  Suit  by 
court  or  judge,  upon  notice  to  the  plaintiff  in  the  first  [warrant J  pla\nuff  m 
order y  and  to  the  sheriff,  for  leave  to  bring  and  maintain,  in  the  J^'^*^^®^  ®^ 
name  of  himself  and  the  sheriff  jointly,  any  action,  which  might 
be  brought  in  the  name  of  the  senior  plaintiff  and  the  sheriff.    If  it 
appears  that  the  plaintiff  in  the  first  [warrant]  order  neglects  or 
refuses  to  be  joined  with  the  sheriff  in  such  an  action,  or  to  comply 
with  the  terms,  conditions,  and  regulations,  imposed,  either  upon 
granting  him  an  order  for  that  purpose,  or  upon  the  hearing  of  an 
application,  made  as  prescribed  in  this  section,  the  court  or  judge 
may  grant*  to  the  plaintiff  in  the  second  [warrant  J  order  leave  to 
bring  and  maintain  such  an  action,  in  the  name  of  himself  and  the 
sheriff  jointly,  with  Uke  effect,  as  if  his  was  the  first  [warrant.  J 
order.     [Note  1383.] 
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§  72*  In  a  case  where  property  has  been  levied  upon  hy  the  sheriff  as 
the  property  of  the  judgment  dd>tor,  and  is  claimed  by  or  in  behalf  of 
another  person,  as  his  property ,  and  proceedings  have  been  taken  to  try 
the  validity  of  said  claim,  if  the  property  is  found  to  belong  to  the 
defendant,  the  finding  does  not  prejudice  the  right  of  the  claimant, 
to  bring  an  action  to  recover  the  property  so  levied  upon,  or  the 
value  thereof  or  damages  by  reason  of  the  levy,  detention,  or  sale. 
[Note  1384.] 

§  73.  The  defendant's  rights  in  an  action  where  an  crder  of  attadi" 
ment  has  been  granted,  with  respect  to  property  attached  and  not 
disposed  of,  and  an  undertaking,  or  other  instrument,  to  which  he 
is  thus  entitled,  are  the  same  as  those  of  the  sheriff,  while  the  £war- 
rant]  order  was  still  in  force,  except  where  his  rights  are  specially 
defined  or  regulated  by  law.  The  defendant  must  also,  but  upon 
his  own  application  only,  be  substituted  in  place  of  the  sheriff,  or 
the  sheriff  and  the  plaintiff  jointly,  in  an  action  brought  [as  pre- 
scribed in  this  title;j  by  either  of  them;  but  the  court  or  judge  may 
impose,  as  a  condition  of  granting  the  order  of  substitution,  such 
terms  as  justice  requires,  with  respect  to  indemnity  and  pajonent 
of  expenses.     [Note  1385.] 

§  74.  The  court  or  judge  may,  upon  the  application  of  the  plain- 
tiff or  of  the  claimant  at  any  time  before  [the  warrant]  an  order 
is  vacated  or  annulled,  upon  notice  to  all  parties  in  interest,  direct 
the  sheriff  to  commence  an  action  upon  the  undertaking  given  for 
the  discharge  of  an  attachment  upon  sucji  terms  and  conditions  and 
under  such  regulations  as  it  or  he  deems  just.  In  such  an  action, 
the  claimant  may  show,  in  bar  of  a  recovery,  that  he  was  the  owner 
of  ihi  said  property  attached.  If  judgment  passes  against  the 
claimant  the  plaintiff  is  entitled  to  recover  the  value  of  the  said 
property  with  interest  from  the  date  of  the  undertaking  with  the 
costs  of  the  action.     [Note  1386.] 

§  75.  It  is  not  a  defence  to  an  action  upon  an  undertaking,  given 
upon  granting  [a  warrant  J  an  order  of  attachment,  that  the  [war- 
rant] order  was  granted  improperly,  for  want  of  jmisdiction,  or  for 
any  other  cause.    [Note  1387.] 

Association,  see  General  Association  Law. 
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ARTICLE  7 

Bill  of  Rights 

§  76.  No  authority  can,  on  any  pretence  whatsoever,  be  exercised 
over  the  citizens  of  this  state,  but  such  as  it  is  or  shall  be  derived 
from  and  granted  by  the  people  of  this  state.     [Note  1*388.] 

§  77.  No  tax,  duty,  aid  or  imposition  whatsoever,  except  such 
as  may  be  laid  by  a  law  of  the  United  States,  can  be  taken  or  levied 
within  this  state,  without  the  grant  and  assent  of  the  people  of 
this  state,  by  their  representatives  in  senate  and  assembly;  and  no 
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citizen  of  this  state  can  be  by  any  means  compelled  to  contribute     §§  78f-86 

to  any  gift,  loan,  tax,  or  other  like  charge,  not  laid  or  imposed  by 

a  law  of  the  United  States,  or  by  the  legislature  of  this  state.    [Note 
1389.] 

§  78.  A  well  regulated  militia  being  necessary  to  the  security  of  Right  to 
a  free  state,  the  right  of  the  people  to  keep  and  bear  arms  cannot  ^®®P  ^^^ 
be  infringed.    [Note  1390.]  bear  arms 

§  .79.  No  citizen  of  this  state  can  be  constrained  to  arm  himself,  Military 
or  to  go  out  of  this  state,  or  to  find  soldiers  or  men  of  arms,  either  ^^yice  by 
horsemen  or  footmen,  without  the  grant  and  assent  of  the  people  ^^  ^^^ 
of  this  state,  by  their  representatives  in  senate  and  assembly,  except 
m  the  cases  specially  provided  for  by  the  constitution  of  the  United 
States.     [Note  1391.] 

§  80.  All  such  inhabitants  of  this  state  of  any  religious  denomina-  Exemption 
tion  whatever,  as  from  scruples  of  conscience  may  be  averse  to  ^^^.  °"li*ary 
bearing  arms,  are  to  be  excused  therefrom  by  paying  to  the  state 
an  equivalent  in  money;  and  the  legislature  is  required  to  provide 
by  law  for  the  collection  of  such  equivalent,  to  be  estimated  accord- 
ing to  the  expense,  in  time  and  money,  of  an  ordinary  able-bodied 
militia-man.     [Note  1392.] 

§  81.  No  soldier  can  in  time  of  peace  be  quartered  in  any  house  Quartering 
without  the  consent  of  the  owner;  nor  in  time  of  war,  but  in  a  manner  soldiers 
to  be  prescribed  by  law.    [Note  1393.] 

§  82.  The  right  of  the  people  to  be  secure  in  their  persons,  houses,  Right  of 
papers  and  effects,  against  unreasonable  searches  and  seizures,  ought  ^^^h  and 
not  to  be  violated;  and  no  warrants  can  issue  but  upon  probable 
cause  supported  by  oath  or  aflSrmation,  and  particularly  describing 
the  place  to  be  searched,  and  the  persons  or  things  to  be  seized. 
[Note  1394.] 

§  83.  All  elections  ought  to  be  free;  and  no  person  by  force  of  Freedom  of 
arms,  malice,  menacing,  or  otherwise,  should  presume  to  disturb  elections 
or  hinder  any  citizen  of  this  state  in  the  free  exercise  of  the  right 
of  suffrage.     [Note  1395.] 

§  84.  Neither  justice  nor  right  should  be  sold  to  any  person,  nor  Justice  with- 
denied,  nor  deferred;  and  writs  and  process  ought  to  be  granted  out  favor 
freely  and  without  delay,  to  all  persons  requiring  the  same,  on  pay- 
ment of  the  fees  established  by  law.     [Note  1396.] 

§  85.  No  citizen  of  this  state  ought  to  be  fined  or  amerced  with-  Reasonable 
out  reasonable  cause,  and  such  fine  or  amercement  should  always  ^  J^* 
be  proportioned  to  the  nature  of  the  offense.    [Note  1397.] 

§  86.  In  all  criminal  prosecutions,  the  accused  has  a  right  to  a  Rights  of 
speedy  and  public  trial,  by  an  impartial  jury,  and  is  entitled  to  be  ^^"^"^  ^ 
informed  of  the  nature  and  cause  of  the  accusation;  to  be  confront sd  *^^ 
with  the  witnesses  against  him;  and  to  have  compulsory  procees  for 
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§§  87-91 


Kight  to 
serve  on  jury 


obtaining  witnesses  in  his  favor.  An  alien  is  not  entitled  to  a  jury, 
composed  in  part  of  aliens  or  strangers,  in  an  action  or  special  pro- 
ceeding civil  or  criminal.    [Note  1398.] 

§  87.  No  citizen  of  the  state  possessing  all  other  qualifications 
which  are  or  may  be  required  or  prescribed  by  law,  shall  be  dis- 
qualified to  serve  as  grand  or  petit  juror  in  any  court  of  this  state 
on  account  of  race,  creed  or  color,  and  any  person  charged  with  any 
duty  in  the  selection  or  summoning  of  jurors  who  shall  exclude  or 
fail  to  summon  any  citizen  for  the  cause  aforesaid  shall,  on  convic- 
tion thereof,  be  deemed  guilty  of  a  misdemeanor  and  be  fined  not 
less  than  one  hundred  dollars  nor  more  than  five  hundred  dollars 
or  imprisoned  not  less  than  thirty  days,  nor  more  than  ninety  days, 
or  both  such  fine  and  imprisonment.     [Note  1399.] 

Juror  not  to         §  gg^  A  juror  shall  not  be  questioned,  and  is  not  subject  to  an 
aptcTv^rdkt     ^^tion,  or  other  liabiUty  civil  or  criminal,  for  a  verdict  rendered 

by  him,  in  an  action  in  a  court  of  record,  or  not  of  record,  or  in  a 
special  proceeding  before  an  officer  except  by  indictment,  for  cor- 
rupt conduct,  in  a  case  prescribed  by  law.    [Note  1400.] 

Battery,  see  Personal  Injury. 


ARTICLE  8 


Action  on 
undertaking 
on  appeal  to 
supreme 
court 


Action  on 
undertaking 
on  appeal  to 
court  of 
appeals 


Action  on 
penal  bond 


Bond  and  Undertaking 

« 

See  also  County  Law 

§  89.  An  action  shall  not  be  maintained  upon  an  undertaking, 
given  upon  an  appeal,  taken  as  prescribed  for  appeals  to  the  supreme 
court  from  inferior  courts,  to  the  appellate  division  and  from  deter- 
minations  in  fecial  proceedings,  [title  third,  fourth  or  fifth  of  this 
chapter]  until  ten  days  have  expired,  since  the  service  upon  the 
attorney  for  the  appellant,  and  upon  the  sureties  on  such  under- 
taking, of  a  written  notice  of  the  entry  of  a  judgment  or  order, 
affirming  the  judgment  or  order  appealed  from,  or  dismissing  the 
appeal.  Such  service  may  be  made  by  maiUng  such  notice  in  a 
postpaid  wrapper  addressed  to  said  surety  or  sureties,  at  the  last 
known  post-office  address  of  such  surety  or  sureties.     [Note  1401.] 

§  90.  Where  an  appeal  to  the  court  of  appeals  from  [that]  the 
judgment  or  order  mentioned  in  the  preceding  section  is  perfected,  and 
security  is  given  thereupon,  to  stay  the  execution  of  the  judgment  or 
order  appealed  from,  an  action  shall  not  be  maintained  upon  the 
undertaking,  given  upon  the  preceding  appeal,  until  after  the  final 
determination  of  the  appeal  to  the  court  of  appeals.     [Note  1402.] 

§  91.  A  bond  in  a  penal  sum,  executed  within  or  without  the  state, 
and  containing  a  condition  to  the  effect,  that  it  is  to  be  void,  upon 
performance  of  any  act,  has  the  same  effect,  for  the  purpose  of  main- 
taining an  action  or  special  proceeding,  or  two  or  more  successive 
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actions  or  special  proceedings  thereupon,  as  if  it  contained  a  covenant     §§  92-94 

to  pay  the  sum,  or  to  perform  the  act,  specified  in  the  condition   

thereof.  But  the  damages  to  be  recovered  for  a  breach,  or  succes- 
sive breaches,  of  the  condition,  cannot,  in  the  aggregate,  exceed  the 
penal  sum,  except  where  the  condition  is  for  the  payment  of  money; 
in  which  case,  they  cannot  exceed  the  penal  sum,  with  interest  there- 
upon, from  the  time  when  the  defendant  made  default  in  the  per- 
formance of  the  condition.     [Note  1403.]  , 

§  92.  Where  an  action  is  brought  [in  a  case  where]  to  recover  a  Action  on 
chattel  levied  or  sold  by  virtue  of  an  execution  or  order  of  attachment  or  undertaking 
to  recover  damages  therefor  and  one  or  more  persons  are  entitled  to  o' "^^lemmty 
make  an  application  for  an  order  of  substitution,  or  where  one  or 
more  persons  are  liable  to  be  substituted  as  defendants,  [as  pre- 
scribed in  section  1421  of  this  act]  the  officer  to  whom  the  instnmient 
or  instruments  of  indemnity  was  given  cannot  maintain  an  action 
thereupon  against  a  person  entitled  to  make,  but  who  has  not  made, 
such  an  application,  or  who  is  liable  to  be,  but  has  not  been,  sub- 
stituted as  a  defendant,  unless  notice  of  the  commencement  of  the 
action  against  the  officer,  or  the  person  acting  by  his  command  or 
in  his  aid,  is  given  before  the  trial  thereof,  or  at  least  ten  days  before 
judgment  by  default  is  taken  therein,  either  to  attorney  or  several 
attorneys  whose  name  is,  or  several  names  are,  subscribed  to  the 
execution  or  several  executions,  or  [warrants]  orders  of  attachment 
or  several  [warrants]  orders  of  attachment,  or  personally  to  the 
judgment  creditor  or  creditors,  or  the  plaintiff  or  several  plaintiffs 
in  the  action  in  which  the  [warrant]  order  of  attachment  was,  or 
several  [warrants]  orders  of  attachments  were,  issued,  or  to  one  of 
the  persons  who  executed  the  instrument  or  instruments  of  indem- 
nity.   [Note  1404.] 

§  93.  Where  a  bond  or  undertaking  has  been  given,  as  prescribed  Action  on 
by  law,  in  the  course  of  an  action  or  a  special  proceeding,  to  the  ^^j^^\. 
people  or  to  a  public  officer,  for  the  benefit  of  a  party  or  other  person  to peopleof 
interested,  and  provision  is  not  specially  made  by  law  for  the  pros-  public  oflacer 
ecution  thereof;  the  party  or  other  person  so  interested  may  main- 
tain an  action  in  his  own  name  for  a  breach  of  the  condition  of  the 
bond,  or  of  the  terms  of  the  undertaking;  upon  procuring  an  order 
granting  him  leave  so  to  do.    [Note  1405.] 

* 

ARTICLE  9 

Certiorari  to  Review  Determination.     [General  note  1406.] 

§  94.  The  writ  of  certiorari  to  review  the  determination  of  an  inferior  Action  to 
tribunal,  a  body  or  an  officer,  is  abolished  and  the  relief  heretofore  thus  teraa^ation 
authorized  shall  be  obtained  by  an  action  commenced  by  a  summons  to 
appear.  In  applying  the  new  remedy,  the  provisions  of  any  statute 
prescribing  special  limitations  or  special  practice  shall  remain  in  force 
but  the  proceeding  shall  be  construed  as  if  it  were  conducted  by  action 
instead  of  by  writ  of  certiorari,    [Note  1407.] 
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Limitations 
upon  such 
action 


Questions 
reviewable 
in  such 
action 


§.  9S3  Except  as  otherwise  expressly  prescribed  by  [aj  statute, 
Ca  writ  of  certiorari  cannot  be  issued^  in  either  of  J  an  action  to 
dstemnine  a  matter  formerly  revieuxAle  by  writ  of  certiorari  cannot  he 
had  in  the  following  cases: 

1.  pTo  review  J:  Where  a  determination,  [which  J  does  not  finally 
determine  the  rights  of  the  parties,  with  respect  to  the  matter  to  be 
reviewed; 

2.  Where  the  determination  can  be  adequately  reviewed,  by  an 
appeal  to  a  court,  or  to  some  other  body  or  officer; 

3.  Where  the  body  or  officer,  making  the  determination,  is  expressly 
authorized,  by  statute,  to  rehear  the  matter;  [upon  the  relator's 
application;!  unless  the  determination  to  be  reviewed  was  made 
upon  a  rehearing,  or  the  time  within  which  [the  relator  can]  a 
rehearing  [procure  a  rehearing  J  can  he  had,  has  elapsed; 

4.  [A  writ  of  certiorari  cannot  be  issued,  to  review  a]  Where  the 
determination,  [made,  after  this  article  takes  effect,]  was  made 
in  a  civil  action  or  special  proceeding,  by  a  court  of  record,  or  a 
judge  of  a  court  of  record; 

J.  IJrhis  article  is  not  applicable  to  a  writ  of  certiorari,  brought 
to  review  a]  Where  the  determination  was  made  in  any  criminal 
matter,  except  a  criminal  contempt  of  court; 

6,  Unless  otherwise  expressly  providedj  an  action  to  determine  a 
matter  formerly  reviewable  by  certiorari  shall  be  commenced  by  summxms 
to  appear  within  four  calendar  months  after  the  determination  becomes 
final  and  binding  except  that  the  appellate  division  of  the  supreme 
court  may  grant  [the  writ,  at  any  time  within]  twenty  months 
additional  time  after  the  expiration  of  the  time  limited  [in  the  last 
section]  where  the  [relator,  or  the]  person  affected  [whom,  he 
represents,]  was  at  the  time  when  the  determination  to  be  reviewed 
became  final  and  binding  upon  him,  either 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane;  or 

3*  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  con- 
viction of  a  criminal  offence,  for  a  term  less  than  for  life.  [Note 
1408.] 

§  96.  The  questions,  involving  the  merits,  to  be  determined  by 
the  court  upon  the  hearing  of  an  action  to  determine  a  matter  formerly 
reviewable  by  certiorari  are  the  following,  only: 

1.  Whether  the  body  or  officer  had  jurisdiction  of  the  subject- 
matter  of  the  determination  under  review; 

2.  Whether  the  authority,  conferred  upon  the  body  or  officer,  in 
relation  to  that  subject-matter,  has  been  pursued  in  the  mode  required 
by  law,  in  order  to  authorize  it  or  him  to  make  the  determination; 

3.  Whether,  in  making  the  determination,  any  rule  of  law,  affect- 
ing the  rights  of  the  parties  thereto,  has  been  violated,  to  the  prejudice 
of'  the  ^relator]  plaintiff; 
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4.  Whether  there  was  any  competent  proof  of  all  the  facts,  neces-  -§§  97-41  •© 
-sary  to  be  proved,  in  order  to  authorize  the  making  of  the  d«ter- 
/mination; 

'5.  If  there  was  such  proof,  whether  there  was,  upon  all  the  evidence; 
-such  a  preponderance  of  proof,  against  the  existence  of  any.  of  those 
facts,  that  the  verdict  of  a  jury,  affirming  the  existence  thereof, 
rendered  in  an  action  in  the  supreme  court,  triable  by  a  jury,  would 
be  set  aside  by  the  court,  as  against  the  weight  of  evidence.  [Note 
1409.] 

§  97.  [The  filing  of  the  enrollment  in  the  office  of  the  clerk  where  Proceedings 
the  final  order  is  entered,  as  prescribed  in  the  last  section^  The  before  body 
service  of  a  copy  of  the  judgment  in  an  action  to  review  the  determination  ^^ct  review 
of  a  body  or  officer  is  a  sufficient  authority  for  any  proceeding,  by 
or  before  the  body  which,  or  the  officer  who,  made  the  determination 
reviewed,  which  the  [final  order  J  judgment  of  the  court  directs  or 
permits.    But  where  the  execution  of  the  [final  order]  judgment  is 
•stayed  by  an  appeal  to  the  court  of  appeals,  the  proceedings  below 
are  stayed  in  like  manner.    [Note  1410.] 

Certiorari  to  Review  Detention,  see  Habeas  Corpus, 


ARTICLE  10 

Change  of  Name    [General  note  1411.] 

§  98.  A  petition  for  leave  to  assume  another  name  may  be  made  Petition  for 
by  a  resident  of  the  State  to  the  county  court  of  the  county  in  which  change  of 
he  resides,  or,  if  he  resides  in  the  city  of  New  York,  either  to  the  ^*"^® 
supreme  court,  or  to  the  city  court  of  New  York.    The  petition  of 
an  infant  shall  be  made  by  his  general  guardian,  or  by  the  guardian 
of  his  person,  or  by  his  next  friend.     [Note  1412.] 

§  99.  The  petition  must  be  in  writing,  signed  by  the  petitioner  Contants 
and  verified  in  like  manner  as  a  pleading  in  a  court  of  record,  and 
must  specify  the  grounds  of  the  application,  the  name,  age  and 
residence  of  the  individual  whose  name  is  proposed  to  be  changed 
and  the  name  which  he  proposes  to  assume.    [Note  1413.] 

§  100.  If  the  petition  be  to  change  the  name  of  an  infant,  and  ig  Notice 
made  by  the  infantas  next  friend,  notice  of  the  time  and  place  when 
and  where  the  petition  will  be  presented  must  be  served  upon  the 
father,  or  if  he  is  dead  or  cannot  be  found,  upon  the  mother,  or  if 
both  are  dead  or  cannot  be  found,  upon  the  general  guardian  or 
guardian  of  the  person  of  the  infant,  in  like  manner  as  a  notice  of 
a  motion  upon  an  attorney  in  an  action,  unless  it  appears  to  the 
-satisfaction  of  the  court  that  the  infant  has  no  father  or  mother, 
or  that  both  reside  without  the  State  or  cannot  be  found,  and  that 
•he  has  no  guardian  residing  within  this  State,  in  which  case  the 
court  may  dispense  with  notice  or  require  notice  to  be  given  to 
such  persons  and  in  such  manner  as  the  court  thinks  proper.  [Note 
1414.] 
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Order 


§§  101-104       §  101.  If  the  court  to  which  the  petition  is  presented  is  satisfied 

thereby,  or  by  the  affidavit  and  certificate  presented  therewith,  that 

the  petition  is  true,  and  that  there  is  no  reasonable  objection  to 
the  change  of  name  proposed,  and  if  the  petition  be  to  change  the 
name  of,  an  infant,  that  the  interests  of  the  infant  will  be  substantially 
promoted  by  the  change,  the  court  shall  make  an  order  authorizing 
the  petitioner  to  assume  the  name  proposed  on  a  day  specified  therein, 
not  less  than  thirty  days  after  the  entry  of  the  order.  The  order 
shall  be  directed  to  be  entered  and  the  papers  on  which  it  was  granted 
to  be  filed  within  ten  days  thereafter  in  the  clerk's  office  of  the 
county  in  which  the  petitioner  resides  if  he  be  an  individual,  or  in 
the  office  of  the  clerk  of  the  city  court  of  New  York  if  the  order 
be  made  by  that  court.  Such  order  shall  also  direct  the  pub- 
lication, within  ten  days  after  the  entry  thereof  of  a  copy  thereof 
in  a  designated  newspaper,  in  the  county  in  which  the  order  is  directed 
to  be  entered,  at  least  once.    [Note  1415.] 


Effect 


§  102.  If  the  order  shall  be  fully  compUed  with,  and  within  forty 
days  after  the  making  of  the  order,  an  affidavit  of  the  publication 
thereof  shall  be  filed  and  recorded  in  the  office  in  which  the  order 
is  entered,  and  in  each  office  in  which  certified  copies  thereof  are 
required  to  be  filed,  if  any,  the  petitioner  shall,  on  and  after  the 
day  specified  for  that  purpose  in  the  order,  be  known  by  the  name 
which  is  thereby  authorized  to  be  assumed,  and  by  no  other  name. 
[Note  1416.] 

Chattel,  see  Personal  Property  Law. 
Claim  to  Real  Property,  see  Real  Property  Law. 
Commencement,  see  General  Provisions, 
Committee  of  Incompetent,  see  Incompetent. 
Computation  of  Limitation,  see  General  Provisions. 
Condemnation  Proceedings,  see  Real  Property  Law, 


ARTICLE  11 


Action  on 
contract 


Action  upon 
contract 
after  failure 
to  prove 
fraud 


Contract 

§  103.  An  action  upon  a  contract  obligation  or  liability,  express  or 
implied;  except  a  judgment  or  sealed  instrument  must  be  commenced 
vyithin  six  years  after  the  cause  of  action  has  accrued.    [Note  1417.] 

§  104.  In  an  action  upon  contract,  express  or  implied,  other  than  a 
promise  to  marry,  where  it  is  alleged  in  the  complaint  that  the 
defendant  was  guilty  of  a  fraud  in  contracting  or  incurring  the 
liability  or  that  he  has  since  the  making  of  the  contract,  or  in  con- 
templation of  making  of  the  same,  removed  or  disposed  of  his  prop- 
erty with  intent  to  defraud  his  creditors,  or  is  about  to  remove  or 
dispose  of  the  same  with  like  intent;  [but  where  such  allegation 
is  made,  the  plaintiff  cannot  recover  unless  he  proves  the  fraud  on 
the  trial  of  the  action;  and]  a  judgment  for  the  defendant  is  not  a 
bar  to  a  new  action  to  recover  upon  the  contract  only.  [Note  1418.] 
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Contribution,  see  Real  Property  Law,  §§  105-108 

Coroner,  see  County  Law. 

Corporation,  see  General  Corporation  Law. 

Counter  Claim,  see  General  Provisions. 

County  Clerk,  see  County  Law. 

Criminal  Conversation,  see  Personal  Injury. 

Death,  see  General  Provisions. 

Debtor  and  Creditor,  see  Debtor  and  Creditor  Law. 

Decedent  Estate,  see  Decedent  Estate  Law. 

Defence,  see  General  Provisions. 

Demand,  see  General  Provisions. 

Designation  for  Service,  see  Service  of  Papers. 

Disability,  see  General  Provisions. 

Discovery  in  Aid  of  Execution,  see  Debtor  and  Creditor  Law. 

Dispossession,  see  Real  Property  Law. 

Dissolution  of  Corporation,  see  General  Corporation  Law. 

Divorce,  see  Domestic  Relations  Law. 

Dower,  see  Real  Property  Law. 

Ejectment,  see  Real  Property  Law. 

Eminent  Domain,  see  Real  Property  Law. 

ARTICLE  12 

Execution 
See  also  Debtor  and  Creditor  Law;  Arrest 
§  105.  An  execution  shall  not  be  issued  against  the  people.    [Note  No  execution 

14:iy.J  people 

§  106.  Except  as  otherwise  specially  prescribed  by  law,  the  party  Execution 
recovering  a  final  judgment,  or  his  assignee,  may  have  execution  of  course 
thereupon,  of  course,  at  any  time  within  five  years  after  the  entry  within  five 
of  the  judgment.    [Note  1420.]  ^^^"^ 

§  107.  After  the  lapse  of  five  years  from  the  entry  of  a  final  judg-  Execution 
ment,  execution  can  be  issued  thereupon,  in  one  of  the  following  after  five 
cases  only:  ^  * 

1.  Where  an  execution  was  issued  thereupon,  within  five  years 
after  the  entry  of  the  judgment,  and  has  been  returned  wholly  or 
partly  unsatisfied  or  unexecuted; 

2.  Where  an  order  is  made  by  the  court,  granting  leave  to  issue 
the  execution.    [Note  1421.] 

§  108.  The  time  during  which  the  person,  entitled  to  enforce  a  Stay  as 
judgment,  is  stayed  from  enforcing  it,  by  the  provision  of  a  statute,  affecting 
or  by  an  injunction  or  other  order,  or  in  consequence  of  an  appeal,  g^x^cution^ 
is  not  a  part  of  the  time,  limited  by  [this  title]  law,  for  issuing  an 
execution  thereupon,  or  for  making  an  application  for  leave  to  issue 
such  an  execution.    [Note  1422.] 
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Hours  for 
enforcement 
of  execution 
and  sale  of 
property 


Execution 
upon  judg- 
ment by 
confession 


Execution 
against  un- 
known per- 
son in 
partition 


Officer  or 
person 
authorized 
to  enforce 
execution 


§§  109-1  f 3  §  109.  A  sale  of  real  or  personal  property,  by  virtue  of  an  exe- 
cution, or  pursuant  to  the  directions  contained  in  a  judgment  or 
order,  must  be  made  at  public  auction,  between  the  hour  of  nine 
o'clock  in  the  morning  and  sunset.  The  officer,  to  whom  [the 
warrant]  an  executvyn  in  an  action  for  the  summary  possession  of 
real  property  is  directed  and  delivered,  must  execute  it,  [according  to 
the  command  thereof,]  between  the  hours  of  sunrise  and  sunset. 
[Note  1423.] 

§  110.  Where  the  debt,  for  which  the  judgment  by  confession  is 
rendered,  is  not  all  due,  execution  may  be  issued,  upon  the  judg- 
ment, for  the  collection  of  the  sum  which  has  become  due.  When 
a  further  sum  becomes  due,  an  execution  may,  in  like  manner,  be 
issued  for  the  collection  thereof,  and  successive  executions  mav  be 
issued,  as  further  sums  become  due.    [Note  1424.] 

§  1 1 1.  7n  an  action  for  partition  an  execution  against  an  unknown 
defendant  may  be  issued  to  collect  the  costs  awarded  against  him, 
as  if  he  was  named  in  the  judgment;  and  his  right,  share,  or  interest 
in  the  property  may  be  sold  by  virtue  thereof,  as  if  he  was  named  in 
the  execution.     [Note  1425.] 

§  112.  An  execution  must  be  directed  to  the  sheriff,  unless  he  is 
a  party  or  interested;  in  whith  case  it  must  be  directed  [as  pre- 
scribed in  section  173  of  this  act.]  to  the  coroner.  But  the  court 
may,  in  its  discretion,  order  an  execution,  issued  upon  a  judgment 
rendered  against  a  sheriff,  either  alone  or  with  another,  to  be  directed 
to  a  person,  designated  in  the  order,  instead  of  to  the  coroners,  or 
a  particular  coroner;  in  which  case  it  must  be  so  directed.  The 
person  so  designated  must  be  of  full  age,  a  resident  of  the  state, 
and  not  a  party  to  the  action,  or  interested  therein.  Where  the 
execution  is  issued  upon  a  judgment  for  a  sum  of  money,  or  directing 
the  payment  of  a  sum  of  money,  the  order  does  not  take  effect,  until 
the  person  so  de&ignated  executes,  and  files  in  the  clerk's  office,  a 
bond  to  the  people,  with  at  least  two  sureties,  approved  by  a  judge 
of  the  court,  or  a  county  judge,  in  a  penal  sum,  fixed  by  the  order, 
not  less  than  twice  the  sum  to  be  collected  by  virtue  of  the  execution; 
conditioned  for  the  faithful  performance  of  his  duties  under  the  ex- 
ecution. A  certified  copy  of  the  order,  and,  where  it  requires  a 
bond  to  be  given,  the  clerk's  certificate  that  a  bond  has  been  filed, 
as  required  by  the  order,  must  be  attached  to  the  execution.  Ihe 
person  so  designated  .s  deemed  an  officer;  and,  with  respect  to  that 
execution,  he  is  subject  to  the  obligations  and  liabilities,  and  has  the 
3ower  and  authority  of  a  coroner,  and  is  entitled  to  fees  accordingly. 
Note  1426.  J 

§  113.  Where  an  appeal,  taken  from  a  final  judgment,  to  the  cou:  t 
of  appeals,  has  been  perfected,  and  the  security,  required  to  stay 
the  execution  of  the  judgment,  has  been  given;  or  where  the  secur  ty, 
given  upon  an  appeal,  taken  from  a  final  judgment  of  the  supreuie 
court,  a  county  court  or  the  city  court  of  the  city  of  New  York,  or 
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the  municipal  court  of  the  city  of  New  York,  is  equal  to  that  required  |§  114-118 

to  perfect  an  appeal  to  the  court  of  appeals,  and  to  stay  the  execu- 

tion  of  the  judgment;  the  court,  in  which  the  judgment  appealed  from 

was  rendered,  may,  in  its  discretion,  and  upon  such  terms  as  justice 

requires,  make  an  order,  upon  notice  to  the  respondent,  and  the 

sureties  in  the  undertaking,  discharging  a  levy  upon  personal  property, 

made  by  virtue  of  an  execution,  issued  upon  the  judgment  appealed 

from.    But  this  section  does  not  authorize  the  discharge  of  a  levy, 

made  by  virtue  of  [a  warrant  J  an  order  of  attachment.    [Note  1427.] 

§  114.  Where  a  judgment  can  be  enforced  by  execution,  [as  pre-  Execution 

scribed  in  section  1240  of  this  act,  J  an  execution,  against  the  person  of  against 

the  judgment  debtor,  may  be  issued  thereupon,  subject  to  the  exception  P®™^^ 
specified  in  [the  n^tj  section  116  in  either  of  the  following  cases: 

1.  Where  the  plaintiff's  right  to  arrest  the  defendant  depends 
upon  the  nature  of  the  action; 

2.  In  any  other  case,  where  an  order  of  arrest  has  been  granted 
and  executed  in  the  action,  and  if  it  was  executed  against  the  judg- 
ment debtor,  where  it  has  not  been  vacated.    [Note  1428.] 

§  115.  An  execution  against  the  person,   issued   upon    [such J  Execution 
a  judgment  for  a  sum  of  money  recovered  against  two  or  more  defend-  *SI^*of 
ants  jointly  indebted  upon  eordract  shall  not  be  enforced  against  joint  debtors 
the  person  of  a  defendant,  whose  name  is  [so]  indorsed  thereupon 
as  one  not  summoned  in  the  action. 

An  execution  against  property,  issued  upon  such  a  judgment, 
shall  not  be  levied  upon  the  sole  property  of  such  a  defendant; 
but  it  may  be  collected  out  of  personal  property,  owned  by  him, 
jointly  with  the  other  defendants,  who  were  summoned,  or  with 
any  of  them;  and  out  of  the  real  and  personal  property  of  the  latter, 
or  of  any  of  them.    [Note  1429.] 

§  116.  But  an  execution  cannot  be  issued  against  the  person  of  Execution 

a  woman,  unless  an  order  of  arrest  has  been  granted  and  executed  ^^^^  P®^* 

in  the  action,  and,  if  it  was  executed  against  the  judgment  debtor,  ^^^^ 
has  not  been  vacated.    [Note  1430.] 

« 

§  117.  Unless  the  judgment  debtor  is  actually  confinsd,  without  Execution 
having  been  admitted  to  the  liberties  of  the  jail,  by  virtue  of  an  l^^^^te?^^" 
execution  against  his  person,  issued  in  another  action,  or  of  an  order  that  against 
of  arrest  or  a  surrender  by  his  bail,  in  the  same  action,  an  execution  property 
against  his  person  cannot  be  issued,  until  an  execution  against  his 
property  has  been  returned,  wholly  or  partly  unsatisfied.     If  he 
is  a  resident  of  the  state,  the  execution  against  his  property  must 
have  been  issued  to  the  county  where  he  resides.    [Note  1431.] 

§  118.  If  a  judgnient  debtor  escapes,  after  having  been  taken  by  Newexecu- 
virtue  of  an  execution  against  his  person,  he  may  be  retaken,  by  tionagams. 
virtue  of  a  new  execution  against  his  person;  or  an  execution  against  ^^e  *  ^^ 
his  property  may  be  issued,  as  if  the  execution,  by  virtue  of  which 
he  was  taken,  had  been  returned,  without  his  having  been  taken. 
Note  1432.] 
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§§  119-122  §  119.  A  defendant  discharged /rom  arrest  [as  prescribed  in  this 

"—: ' —  section  J  by  order  for  misconduct  of  the  plaintiff  in  the  trial  or  subse- 

exei^tion  ^^  qy^nt  proceedings  in  the  action  in  which  the  arrest  took  place  shall  not 

after  dis-  again  be  arrested  upon  an  execution  issued  upon  the  judgment  in 

charge  the  action.     [Note  1433.] 
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§  120.  At  any  time  after  a  judgment  debtor  has  remained  in  cus- 
tody, by  virtue  of  an  execution  against  his  person,  for  the  space  of 
thirty  days,  the  judgment  creditor  may  serve  upon  the  sheriff  a 
written  notice,  requiring  him  to  discharge  the  judgment  debtor  from 
custody,  by  virtue  of  the  execution.  Whereupon  the  sheriff  must 
discharge  the  judgment  debtor,  and  return  the  execution  accordingly. 
After  service  of  such  notice,  another  execution,  against  the  person 
of  the  judgment  debtor,  cannot  be  issued  upon  the  judgment;  but 
after  his  discharge,  the  judgment  creditor  may  otherwise  enforce 
the  judgment,  as  if  the  execution,  from  which  he  was  discharged, 
had  been  returned,  without  his  having  been  taken.    [Note  1434.] 


Executor  and  Administrator,  see  Decedent  Estate  Law. 

Experiments,  see  Property. 

False  Imprisonment,  see  Personal  Injury, 

False  Name,  see  General  Provisions. 

Fine,  see  Penalty  and  Forfeiture. 

Foreclosure,  see  Real  Property  Law. 

Foreign  Corporation,  see  General  Corporation  Law. 

Forfeiture,  see  Penalty  and  Forfeiture. 

Franchise,  see  Public  Officers  Law. 


ARTICLE  13 
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Fraud 
See  also  Contract 

§  121.  An  action  to  procure  a  judgment,  other  than  for  a  sum  of 
money,  on  the  ground  of  fraud,  in  a  case  which,  on  the  thirty-first 
day  of  December,  1846,  was  cognizable  by  the  court  of  chancery, 
mu^t  be  commenced  within  six  years  after  the  cause  of  action  has  accrued. 
[Note  1435.] 

§  122.  The  cause  of  action,  in  [such]  a  case  specified  in  the  last 
section^  is  not  deemed  to  have  accrued,  until  the  discovery,  by  the 
plaintiff,  or  the  person  under  whom  he  claims,  of  the  facts  constituting 
the  fraud.    [Note  1436.] 


Goods,  Wares  and  Merchandise,  see  Personal  Property  Law, 
Garnishment,  see  Debtor  and  Creditor  Law. 
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ARTICLE  14  §§  123-125 

Gross  Sum 

§  123.  If  a  party  consents  to  accept  a  gross  sum  in  lieu  of  an  Gross  «^um 
annual  interest  or  income  for  life  of  a  sum  paid  into  court  for  his  jn  lieu  of 
benefit,  the. same  shall  be  estimated  according  to  the  then  value  ^^^^^ 
of  an  annuity  of  five  per  cent  on  the  principal  sum,  during  his  prob- 
able life,  according  to  the  Carlisle  Table  of  MortaUty.    [Note  1437.] 

ARTICLE  15 

Habeas  Corpus  or  Certiorari  for  Detention.     [General  Note 

1438.] 

§  124.  A  person  imprisoned  or  restrained  in  his  liberty,  within  the  Allowance 
State,  for  any  cause,  or  upon  any  pretence,  is  entitled,  except  [.in  o^  habeas 
one  of  the  cases  specified  in  the  next  section,!  as  provided  in  this  ^^^fZ 

...  'J.    ^  1    r  '.      f       ^'         •  certiorari 

section  to  a  writ  of  habeas  corpus,  or  a  writ  of  certiorari,  as  pre- 
scribed in  this  article,  for  the  purpose  of  inquiring  into  the  cause  of 
the  imprisonment  or  restraint,  and,  iri  a  case  prescribed  by  law,  of 
delivering  him  therefrom. 

A  person  is  not  entitled  to  either  of  the  writs  specified  in  the  [last] 
this  section,  in  either  of  the  following  cases: 

1.  Where  he  has  been  committed,  or  is  detained,  by  virtue  of  a 
mandate,  issued  by  a  court  or  a  judge  of  the  United  States,  in  a 
case  where  such  courts  or  judges  have  exclusive  jurisdiction  under 
the  laws  of  the  United  States,  or  have  acquired  exclusive  juris- 
diction by  the  commencement  of  legal  proceedings  in  such  a  court; 

2.  Where  he  has  been  committed,  or  is  detained,  by  virtue  of  the 
final  judgment  or  decree,  of  a  competent  tribunal  of  civil  or  criminal 
jurisdiction;  or  the  final  order  of  such  a  tribunal,  made  in  a  special 
proceeding,  instituted  for  any  cause,  except  to  punish  him  for  a 
contempt;  or  by  virtue  of  an  execution  or  other  process,  issued  upon 
such  a  judgment,  decree,  or  final  order. 

A  writ  o{  habeas  corpus  may  be  issued  and  served  under  this 
section,  on  the  first  day  of  the  week,  commonly  called  Sunday;  but 
it  cannot  be  made  returnable  on  that  day.    [Note  1439.] 

§  125.  Application  for  the  writ  must  be  made,  by  a  written  peti-  Application 
lion,  signed,  either  by  the  person  for  whose  relief  it  is  intended,  generally 
or  by  some  person  in  his  behalf,  to  either  of  the  following  courts  or 
officers: 

1.  The  supreme  court,  at  a  special  term  or  the  appellate  divi- 
sion thereof,  where  the  prisoner  is  detained  within  the  judicial  dis- 
trict within  which  the  term  is  held; 

2.  A  justice  of  the  supreme  court,  in  any  part  of  the  State; 

3.  An  officer  authorized  to  perform  the  duties  of  a  justice  of  the 
supreme  court  at  chambers,  being  or  residing  within  the  county, 
where  the  prisoner  is  detained;  or,  if  there  is  no  such  officer  within 
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|§  126-127  that  city  or  county,  capable  of  acting,  or,  if  all  those  who  are  cap-- 

able  of  acting  and  authorized  to  grant  the  writ,  are  absent,  or  have 
refused  to  grant  it,  then  to  an  officer,  authorized  to  perform  those 
duties,  residing  in  an  adjoining  county. 

Where  application  for  either  writ  is  made  as  prescribed  in  sub- 
division third  [of  the  last  section,]  without  the  county  where  the 
prisoner  is  detained,  the  officer  must  require  proof,  by  the  oath  of 
the  person  applying,  or  by  other  sufficient  evidence,  of  the  facts 
which  authorize  him  to  act  as  therein  prescribed;  and  if  a  judge 
in  that  county,  authorized  to  grant  the  writ,  is  said  to  be  incapable 
of  acting,  the  cause  of  the  incapacity  must  be  specially  set  forth. 
If  such  proof  is  not  produced,  the  application  must  be  denied.  [Note 
1440.] 


Application 
by  people 


Contents  of 
petition 


§  126.  Where  a  [State]  writ  of  habeas  corpus  is  required,  in  ^n 
action  or  special  proceeding,  civil  or  criminal,  to  which  the  people 
are  a  party,  or  in  which  they  are  interested,  it  may  be  awarded 
upon  the  application  of  the  attorney-general,  or  of  the  district 
attorney  having  charge  of  the  action  or  special  proceeding;  and  the 
indorsement  of  the  allowance  thereof  must  state,  that  it  was  issued 
upon  such  an  application.    [Note  1441.] 

§  127.  The  petition  must  be  verified  by  the  oath  of  the  petitioner, 
to  the  effect  that  he  believes  it  to  be  true;  and  must  state,  in  sub- 
stance : 

1.  That  the  person  in  whose  behalf  the  writ  is  applied  for,  is 
imprisoned,  or  restrained  in  his  liberty;  the  place  where,  unless  it 
is  unknown,  and  the  officer  or  person  by  whom,  he  is  so  imprisoned 
or  restrained,  naming  both  parties,  if  their  names  are  known,  and 
describing  either  party,  whose  name  is  unknown; 

2.  That  he  has  not  been  committed,  and  is  not  detained,  by  virtue 
of  any  judgment,  decree,  final  order,  or  process,  specified  in  section 
![2016]  124  of  this  act; 

3.  The  cause  or  pretence  of  the  imprisonment  or  restraint,  accord- 
ing to  the  best  knowledge  and  belief  of  the  petitioner; 

4.  If  the  imprisonment  or  restraint  is  by  virtue  of  a  mandate,  a 
copy  thereof  must  be  annexed  to.  the  petition;  unless  the  petitioner 
avers,  either,  that  by  reason  of  the  removal  or  concealment  of  the 
prisoner  before  the  application,  a  demand  of  such  a  copy  could  not 
be  made,  or  that  such  a  demand  was  made,  and  the  legal  fees  for 
the  copy  were  tendered  to  the  officer  or  other  person,  having  the 
prisoner  in  his  custody,  and  that  the  copy  was  refused; 

5.  If  the  imprisonment  is  alleged  to  be  illegal,  the  petition  must 
state  in  what  the  alleged  illegality  consists; 

6.  It  must  specify  whether  the  petitioner  applies  for  the  writ  of 
habeas  corpus,  or  for  the  writ  of  certiorari.    [Note  1442.] 
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§  128.  A  court  or  a  judge,  authorized  to  grant  either  writ,  must   §§  128-130. 
grant  it  without  delay,  whenever  a  petition  therefor  is  presented,  .,    . 

as  prescribed  in  the  foregoing  sections  of  this  article,  unless  it  appears,  refusing  wtit 
from  the  petition  itself,  or  the  documents  annexed  thereto,  that  the 
petitioner  is  prohibited  by  law  from  prosecuting  the  writ.  For  a 
violation  of  this  section,  a  judge,  or,  if  the  application  was  made 
to  a  court,  each  member  of  the  court,  who  assents  to  the  violation, 
forfeits  to  the  prisoner  one  thousand  dollars,  to  be  recovered  by  an 
a<;tion  in  his  name,  or  in  the  name  of  the  petitioner  to  his  use.  [Note 
1443.] 

§  129.  A  [State J  writ  of  habeas  corpus  must  be  issued  under  the  Issuanca  of 
seal  of  the  court,  by  which  it  is  awarded.  Where  it  is  allowed  by  a  ^^* 
judge  out  of  court,  and  is  returnable  before  a  court  of  record,  it 
must  be  issued  under  the  seal  of  the  court  before  which  it  is  return- 
able. Where  it  is  returnable  before  a  judge  out  of  court,  or  before 
a  body  or  tribunal,  other  than  a  court  of  record,  it  must  be  issued 
under  the  seal  of  the  supreme  court.  Where  the  seal  of  the  supreme 
court  is  to  be  used,  as  prescribed  in  this  section,  it  may  be  the  seal 
of  the  county  wherein  the  writ  is  awarded,  or  wherein  it  is  return- 
able. [A  State]  The  writ  must  be  issued  in  behalf  of  the  people 
of  the  State;  but  where  it  is  awarded  upon  the  application  of  a 
private  person,  it  must  show  that  it  was  issued  upon  the  relation 
of  that  person.  The  officer  or  other  person,  against  whom  the  writ 
is  issued,  shall  be  styled  the  defendant  therein. 

The  presiding  judge  of  a  court,  by  which  [a  State]  the  writ  is 
awarded,  or  the  judge  who  allows  such  a  writ  out  of  court,  as  the 
case  may  be,  must  sign  an  allowance  thereof  indorsed  thereupon, 
stating  the  date  of  the  allowance.     [Note  1444.] 

§  130.  The  writ  of  habeas  corpus,  issued  as  prescribed  in  this  Form  of 
article,  must  be  substantially  in  the  following  form,  the  blanks  being  ^^^^^ 
properly  filled  up; 

"  The  People  of  the  State  of  New  York, 
To  the  Sheriff  of,"  etc.  (or  "to  A.  B.'^ 

"  We  command  you,  that  you  have  the  body  of  C.  D.,  by  you 
imprisoned  and  detained,  as  it  is  said,  together  with  the  time  and 
cause  of  such  imprisonment  and  detention,  by  whatsoever  name 

the  said  C.  D.  is  called  or  charged,  before ",  ("  the 

supreme  court,  at  a  special  term  or  term  of  the  appellate  division 
thereof,  to  be  held  ",  or  "  E.  F.,  justice  of  the  supreme  court  ",  or 

otha'wise,  as  the  ease  may  be)  "at on " 

(or  "  immediatdy  aft^  the  receipt  of  this  writ ",)  "  to  do  and  receive 
what  shall  then  and  there  be  considered,  concerning  the  said  C.  D. 
And  have  you  then  there  this  writ. 

Witness, ,  one  of  the  justices  ''  (or  "  judges  '0 

of  the  said  court",  (or  "  county  judge",  or  otherwise,  as  the  case 

may  be,)  "  the day  of ,  in  the 

year  [eighteen]  nineteen  hundred  and ".  [Note  1445.] 


(I 
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§§  131-134  §  131.  The  writ  of  certiorari,  issued  as  prescribed  in  this  article, 
must  be  substantially  in  the  following  form,  the  blanks  being  prop- 
erly filled  up: 

"  The  People  of  the  State  of  New  York, 
To  the  Sheriff  of,"  etc.  (or  'Ho  A.  B.") 

s 

'*  We  command  you,  that  you  certify  fully  and  at  large,   to 

",  ("  the  supreme  court,  at  a  special  term  or  term  of 

the  appellate  division  thereof,  to  be  held",  or  *'  E.  F.,  justice  of  the 

supreme  court",  or  otherwise,  as  the  case  may  be,)  "  at. , 

on '•',    (or   "  immediately   after  the  receipt  of  this 

writ",)  *'  the  day  and  cause  of  the  imprisonment  of  C.  D.,  by  you 
detained,  as  it  is  said,  by  whatsoever  name  the  said  C.  D.  is  called 
or  charged.    And  have  you  then  there  this  writ". 

*'  Witness, ,  one  of  the  justices",  (or  "  judges  ") 

"of  the  said  court",  (or  "county  judge",  or  otherwise,  as  the 

case  may  be,)  "  the day  of ,  in  the  year 

[eighteen]  nineteen  hundred  and ,".    [Note  1446.] 

§  132.  Except  where  special  provision  is  otherwise  made  in  this 
[act,  a  State]  article  a  writ  of  habeas  corpus  may  be  made  return- 
able forthwith,  or  on  a  future  day  certain,  as  the  case  requires. 
If  application  for  either  writ  is  made  to  the  supreme  court,  or  to  a 
justice  thereof,  in  a  county  other  than  that  where  the  person  is 
imprisoned  or  confined,  the  writ  may  be  made  returnable,  in  its  or 
his  discretion,  before  any  judge  authorized  to  grant  it,  in  the  county 
of  the  imprisonment  or  confinement.    [Note  1447.] 

§  133.  The  writ  of  habeas  corpus  or  the  writ  of  certiorari  shall  not 
be  disobeyed,  for  any  defect  of  form,  and  particularly  in  either  of 
the  following  cases: 

1.  If  the  person  having  the  custody  of  the  prisoner,  is  designated, 
either  by  his  name  of  office,  if  he  has  one,  or  by  his  own  name;  or, 
if  both  names  are  unknown  or  uncertain,  by  an  assumed  appellation. 
Any  person  upon  whom  the  writ  is  served,  is  deemed  to  be  the  person 
to  whom  it  is  directed,  although  it  is  directed  to  him  by  a  wrong 
name  or  description,  or  to  another  person; 

2.  If  the  prisoner  directed  to  be  produced,  is  designated  by  name, 
or  otherwise  described  in  any  Way,  so  as  to  be  identified  as  the  person 

ntended.     [Note  1448.] 

§  134.  Where  a  justice  of  the  supreme  court,  in  court  or  out  of 
court,  has  evidence,  in  a  judicial  proceeding  taken  before  him,  that 
any  person  is  illegally  imprisoned  or  restrained  in  his  liberty,  within 
the  State;  or  where  any  other  judge,  authorized  by  this  article  to 
grant  the  writs,  has  evidence,  in  like  manner,  that  any  person  is 
thus  imprisoned  or  restrained,  within  the  county  where  the  judge 
resides;  he  must  issue  a  writ  of  habeas  corpus  or  a  writ  of  certiorari; 
for  the  relief  of  that  person,  although  no  application  therefor  has 
been  made.     [Note  1449.] 
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§  135.  A  writ  of  habeas  corpus  or  of  certiorari,  issued  as  pre-   §§  135-137 
scribed  in  this  article  [second  or  article  third  of  this  titlej  may  be  z     :      ~ 
served  by  deUvering  it  to  the  person  to  whom  it  is  directed.    If  he  can-  ^^abeas 
not  be  found,  with  due  diUgence,  it  may  be  served  by  leaving  it,  at  the  corpus  or 
jail  or  other  place  in  which  the  prisoner  is  confined,  with  any  under  certiorari 
officer,  or  other  person  of  proper  age,  having  charge,  for  the  time, 
of  the  prisoner,  and  paying  or  tendering  to  him  the  fees  or  charges 
for  bringing  up  the  prisoner. 

If  the  person,  upon  whom  the  writ  ought  to  be  served,  keeps  him- 
self concealed,  or  refuses  admittance  to  the  person  attempting  to 
serve  it,  it  may  be  served  by  affixing  it  in  a  conspicuous  place,  on 
the  outside,  either  of  his  dwelling  house,  or  of  the  place  where  the 
prisoner  is  confined.  In  that  case,  the  service  is  complete,  without 
tendering  the  fees  or  charges  for  bringing  up  the  prisoner.  [Note 
1450.] 

§  136.  A  writ  of  habeas  corpus  can  be  served  by  any  person  of  Service  of 
the  age  of  twenty-one  years  and  upwards.  Where  the  prisoner  is  in  l^a^eas 
custody  of  a  sheriff,  coroner,  constable,  or  marshal,  the  service  is  f^^*^  *^ 
not  complete,  unless  the  person  serving  the  writ  tenders  to  the  officer, 
the  fees  allowed  by  law  for  bringing  up  the  prisoner,  and  delivers 
to  him  an  undertaking,  with  at  least  one  surety,  in  a  sum  specified 
therein,  to  the  effect,  that  the  surety  will  pay  the  charges  of  carry- 
ing back  the  prisoner,  if  he  shall  be  remanded;  and  that  the  prisoner 
will  not  escape  by  the  way,  either  in  going  to,  remaining  at,  or  return- 
ing from  the  place  to  which  he  is  to  be  taken.  The  sum  so  specified 
must  be,  at  least,  twice  the  sum  for  which  the  prisoner  is  detained, 
if  he  is  detained  for  a  specific  sum  of  money;  if  not,  it  must  be  one 
thousand  dollars.  A  court  or  a  judge,  allowing  a  writ  of  habeas 
corpus,  directed  to  any  person  other  than  a  sheriff,  coroner,  con- 
stable, or  marshal,  may,  in  its  or  his  discretion,  require  the  applicant, 
in  order  to  render  the  service  thereof  complete,  to  pay  the  charges 
of  bringing  up  the  prisoner.  In  that  case,  the  amount  of  the  charges, 
not  to  exceed  the  fees  allowed  by  law  to  a  sheriff  for  a  similar  service, 
must  be  specified  in  the  certificate  allowing  the  writ.  This  [The 
last  two]  section£s  are]  is  not  applicable  to  a  case,  where  the  writ 
is  allowed  upon  the  application  of  the  attorney-general  or  a  district 
attorney.     [Note  1451.] 

§  137.  A  sheriff,  coroner,  constable,  or  marshal,  upon  whom  com-  Obedience  to 
plete  service  of  a  writ  of  habeas  corpus  is  made,  as  prescribed  in  ^^  *^^ 
this  article,  must  obey  and  make  return  to  the  writ,  according  to  the  ^^  ^^ 
exigency  thereof,  whether  it  is  directed  to  him  or  not.     Any  other 
person,  upon  whom  such  a  writ  is  served,  having  the  custody  of  the 
individual  for  whose  benefit  it  was  issued,  must  obey  and  execute 
it,  according  to  the  command  thereof,  without  requiring  any  bond, 
or  the  payment  of  any  charges,  except  such  as  are  specified  in  the   • 
certificate  allowing  the  writ.    A  person,  upon  whom  a  writ  of  certi- 
orari, issued  as  prescribed  in  this  [title]  article  is  served,  must,  in 
like  manner,  upon  payment  or  the  tender  of  the  fees  allowed  by  law 
for  making  a  return  to  the  writ,  and  for  copying  the  warrant,  or 
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§§  138-140  other  process  or  proceeding,  to  be  annexed  thereto,  obey  and  return 
the  writ,  according  to  the  exigency  thereof.  Where  a  writ  of  habeas 
corpus  is  returnable  on  a  day  certain,  the  return  must  be  made  at  the 
time  and  place  specified  therein.  Where  such  a  writ  is  returnable 
forthwith,  at  a  place  within  twenty  miles  of  the  place  of  service,  the 
return  must  be  made,  Mid  the  prisoner  must  be  produced,  within 
twenty-four  hours  after  service;  and  the  like  time  must  be  allowed, 
for  each  additional  twenty  miles.    [Note  1452.] 

§  138.  The  person  upon  whom  either  writ  has  been  duly  served, 
must  state,  plainly  and  unequivocally,  in  his  return: 

1.  Whether  or  not,  at  the  time  when  the  writ  was  served,  or  at 
any  time  theretofore  or  thereafter,  he  had  in  his  custody,  or  under 
his  power  or  restraint,  the  person  for  whose  relief  the  writ  was  issued ; 

2.  If  he  so  had  that  person,  when  the  writ  was  served,  and  still 
has  him,  the  authority  and  true  cause  of  the  imprisonment  or  restraint, 
setting  it  forth  at  length.  If  the  prisoner  is  detained  by  virtue  of  a 
mandate,  or  other  written  authority,  a  copy  thereof  must  be  annexed 
to  the  return,  and,  upon  the  return  of  the  writ,  the  original  must  be 
produced,  and  exhibited  to  the  court  or  judge; 

3.  If  he  so  had  the  prisoner  at  any  time,  but  has  transferred  the 
custody  or  restraint  of  him  to  another,  the  return  must  conform  to 
the  return  required  by  the  second  subdivision  of  this  section,  except 
that  the  substance  of  the  mandate  or  other  written  authority  may 
be  given,  if  the  original  is  no  longer  in  his  hands;  and  that  the  return 
must  state  particularly  to  whom,  at  what  time,  for  what  cause,  and 
by  what  authority,  the  transfer  was  made. 

The  return  must  be  signed  by  the  person  making  it,  and,  unless 
he  is  a  sworn  public  oflScer,  and  makes  his  return  in  his  official 
capacity,  it  must  be'^verified  by  his  oath.    [Note  1453.] 

§  139.  The  person,  upon  whom  a  writ  of  habeas  corpus  has  been 
duly  served,  must  also  bring  up  the  body  of  the  prisoner  in  his^ 
custody,  according  to  the  command  of  the  writ;  unless  he  states,  in 
his  return,  that  the  prisoner  is  so  sick  or  infirm,  that  the  production  of 
him  would  endanger  his  life  or  his  health.    [Note  1454.] 

§  140.  The  parties  to  a  special  proceeding,  instituted  by  [State] 
writ  of  habeas  corpus  or  certiorari^  may  appear  by  attorney,  with  like 
effect  as  in  an  action  brought  in  the  supreme  court;  but  a  return; 
to  such  a  writ  must  be  made  under  the  hand  of  the  defendant,  except 
in  a  case  where  it  is  otherwise  specially  prescribed  by  law,  or  where  the> 
court  or  judge,  for  good  cause  shown  by  affidavit,  otherwise  directs.. 
Where  the  attorney-general  or  the  district  attorney  does  not  appear 
for  the  people,  the  attorney  for  the  relator  is  deemed  also  the  attorney 
for  the  people.    [Note  1455.] 
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.   §  141.  Where  a  person,  who  has  been  duly  served  with  either  writ,   §§  141-145 

refuses  or  neglects,  without  sufficient  cause  shown  by  him,  fully  to  obey  

it,  as  prescribed  in  [the  last  twoj  sections  138  and  139  of  this  act,  the  ^'®,^^^'^^ 

court  or  judge,  before  which  or  whom  it  is  made  returnable,  upon  proof 

of  the  due  service  thereof,  must  forthwith  issue  a  warrant  of  attachment] 

directed  generally  to  the  sheriff  of  any  county  where  the  delinquent 

may  be  found,  or,  if  the  delinquent  is  a  sheriff  to  any  coroner  of  his 

county,  or  to  a  particular  person  specially  appointed  to  execute 

the  warrant,  and  designated  therein;  commanding  such  officer  or 

other  person  forthwith  to  apprehend  the  delinquent,  and  bring  him 

before  the  court  or  judge.     Upon  the  delinquent  being  so  brought 

up,  an  order  must  be  made,  committing  him  to  close  custody  in  the 

jail  of  the  county  in  which  the  court  or  judge  is;  or,  if  he  is  a  sheriff, 

in  the  jail  of  a  county,  other  than  his  own,  designated  in  the  order; 

and,  in  either  case,  without  being  allowed  the  liberties  of  the  jail. 

The  order  must  direct  that  he  stand  committed,  until  he  makes 

return  to  the  writ,  and  complies  with  any  order,  which  may  be  made 

by  the  court  or  judge,  in  relation  to  the  person  for  whose  relief  the 

writ  was  issued.    [Note  1456.] 

§  142.  The  court  or  judge  may  also,  in  its  or  his  discretion,  at  Precept 
the  time  when  the  warrant  of  attachment  is  issued,  or  afterwards,  ^P?^^" 
issue  a  precept  to  the  sheriff,  coroner,  or  other  person,  to  whom  the 
warrant  is  directed,  commanding  him  forthwith  to  bring  before  the 
court  or  judge  the  person  for  whose  benefit  the  writ  was  granted, 
who  must  thereafter  remain  in  the  custody  of  the  officer  or  person 
executing  the  precept,  until  discharged,  bailed,  or  remanded,  as  the 
court  or  judge  directs.    [Note  1457.] 

§  143.  The  sheriff,  coroner,  or  other  person,  to  whom  a  warrant  of  Assistance  in 
attachment  or  precept  is  directed,  as  prescribed  in  either  of  the  last  execution 
two  sections,  may,  in  the  execution  thereof,  call  to  his  aid  the  power 
of  the  county,  as  the  sheriff  may  do,  in  the  execution  of  a  mandate 
issued  from  a  court  of  record.    [Note  1458.] 

§  144.  The  court  or  judge,  before  which  or  whom  the  prisoner  is  Proceedings 
brought  by  virtue  of  a  writ  of  habeas  corpus,  issued  as  prescribed  on  return 
in  this  article,  must,  immediately  after  the  return  of  the  writ,  examine  corpus 
into  the  facts  alleged  in  the  return,  and  into  the  cause  of  the  imprison- 
ment or  restraint  of  the  prisoner;  and  must  make  a  final  order  to 
discharge  him  therefrom,  if  no  lawful  cause  for  the  imprisonment 
or  restraint,  or  for  the  continuance  thereof,  is  shown;  whether  the 
same  was  upon  a  commitment  for  an  actual  or  supposed  criminal 
matter,  or  for  some  other  cause.    [Note  1459.]  . 

§  145.  The  court  or  judge  must  forthwith  make  a  final  order  to  Remanding 
remand  the  prisoner,  if  it  appears  that  he  is  detained  in  custody  for  prisoner 
either  of  the  following  causes,  and  that  the  time  for  which  he  may 
legally  be  so  detained  has  not  expired: 

1.  By  virtue  of  a  mandate  issued  by  a  court  or  a  judge  of  the 
United  States,  in  a  case  where  such  courts  or  judges  have  exclusive 
jurisdiction; 
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§  §  1 46-1 48  2.  By  virtue  of  the  final  j  udgment  or  decree  of  a  competent  tribunal , 
of  civil  or  criminal  jurisdiction;  or  the  final  order  of  such  a  tribunal, 
made  in  a  special  proceeding,  instituted  for  any  cause,  except  to 
punish  him  for  a  contempt;  or  by  virtue  of  an  execution  or  other 
process,  issued  upon  such  a  judgment,  decree,  or  final  order; 

3.  For  a  criminal  contempt,  defined  in  section  750  of  the  Judiciary 
Law,  and  specially  and  plainly  charged  in  a  commitment,  made 
by  a  court,  officer,  or  body,  having  authority  to  commit  for  the 
contempt  so  charged.     [Note  1460.] 

§  146.  If  it  appears  upon  the  return,  that  the  prisoner  is  in  custody 
by  virtue  of  a  mandate  in  a  civil  cause,  he  can  be  discharged,  only 
in  one  of  the  following  cases: 

1.  Where  the  jurisdiction  of  the  court  which,  or  of  the  officer 
who,  issued  the  mandate,  has  been  exceeded,  either  as  to  matter, 
place,  sum,  or  person; 

2.  Where,  although  the  original  imprisonment  was  lawful,  yet  by 
some  act,  omission,  or  event,  which  has  taken  place  afterwards, 
the  prisoner  has  become  entitled  to  be  discharged; 

3.  Where  the  mandate  is  defective  in  a  matter  of  substance  required 
by  law,  rendering  it  void; 

4.  Where  the  mandate,  although  in  proper  form,  was  issued  in  a 
case  not  allowed  by  law; 

5.  Where  the  person,  having  the  custody  of  the  prisoner  under 
the  mandate,  is  not  the  person  empowered  by  law  to  detain  him; 

6.  Where  the  mandate  is  not  authorized  by  a  judgment,  decree, 
or  order  of  a  court,  or  by  a  provision  of  law. 

But  a  court  or  judge,  upon  the  return  of  a  writ  issued  as  prescribed 
in  this  article,  shall  not  inquire  into  the  legality  or  justice  of  any 
mandate,  judgment,  decree,  or  final  order,  specified  in  the  last  sec- 
tion  [but  one,]  except  as  therein  stated.    [Note  146L] 

§  147.  If  it  appears  that  the  prisoner  has  been  legally  committed 
for  a  criminal  offense,  or  if  he  appears,  by  the  testimony  offered  with 
the  return,  or  upon  the  hearing  thereof,  to  be  guilty  of  such  an  offence, 
although  the  commitment  is  irregular,  the  court  or  judge,  before 
which  or  whom  he  is  brought,  must  forthwith  make  a  final  order, 
to  discharge  him  upon  his  giving  bail,  if  the  case  is  bailable;  or, 
if  it  is  not  bailable,  to  remand  him.  Where  bail  is  given  pursuant 
to  an  order,  made  as  prescribed  in  this  section,  the  proceedings  are 
the  same  as  upon  the  return  to  a  writ  of  certiorari,  where  it  appears 
that  the  prisoner  is  entitled  to  be  bailed.    [Note  1462.] 

§  148.  Where  a  prisoner  is  not  entitled  to  his  discharge,  and  is  not 
bailed,  he  must  be  remanded  to  the  custody,  or  placed  under  the 
restraint,  from  which  he  was  taken,  unless  the  person,  in  whose 
custody  or  under  whose  restraint  he  was,  is  not  lawfully  entitled 
thereto;  in  which  case,,  the  order  remanding  him  must  commit  him 
to  the  custody  of  the  officer  or  person  so  entitled.    [Note  1463.] 


Irregular 
commitment 


Commitment 
to  another 
officer 


Habeas  Corpus  or  Certiorari  for  Detention  51 

§  149.  Pending  the  proceedings,  and  before  a  final  order  is  made  §§  149-153 
upon  the  return,  the  court  or  judge,  before  which  or  whom  the  prisoner  ,     ' 
is  brought,  may  either  commit  him  to  the  custody  of  the  sheriff  of  pri^^  ^ 
the  county  wherein  the  proceedings  are  pending,  or  place  him  in  pending  pro- 
such  care  or  custody,  as  his  age  and  other  circumstances  require,  ceedings 
[Note  1464.] 

§  150.  Where  it  appears,  from  the  return  to  either  writ,  that  the  Notice     .' 
prisoner  is  in  custody  by  virtue  of  a  mandate,  an  order  for  his  dis-  , 

charge  shall  not  be  made,  until  notice  of  the  time  when,  and  the 
place  where,  the  writ  is  returnable,  or  to  which  the  hearing  has  been 
adjourned,  as  the  case  may  be,  has  been  either  personally  served, 
eight  days  previously,  or  given  in  such  other  manner,  and  for  such 
previous  lei^h  of  tune,  as  the  court  or  judge  prescribes,  as  follows: 

1.  Where  the  mandate  was  issued  or  made  in  a  civil  action  or 
special  proceeding,  to  the  person  who  has  an  interest  in  continuing 
the  imprisonment  or  restraint,  or  his  attorney; 

2.  In  every  other  case,  to  the  district  attorney  of  the  county, 
within  which  the  prisoner  was  detained,  at  the  time  when  the  writ 
was  served. 

For  the  purpose  of  an  appeal,  the  person  to  whom  notice  is  given, 
as  prescribed  in  the  first  subdivision  of  this  section,  becomes  a  party 
to  the  special  proceeding.    [Note  1465.] 

§  151.  A  prisoner,  produced  upon  the  return  of  a  writ  of  habeas  Answer  to 
corpus  may,  under  oath,  deny  any  material  allegation  of  the  return,  return 
or  make  any  allegation  of  fact,  showing  either  that  his  imprisonment 
or  detention  is  unlawful,  or  that  he  is  entitled  to  his  discharge. 
Thereupon  the  court  or  judge  must  proceed,  in  a  summary  way, 
to  hear  the  evidence,  produced  in  support  of  or  against  the  imprison- 
ment or  detention,  and  to  dispose  of  the  prisoner  as  the  justice  of 
the  case  requires.     [Note  1466.] 

§  152.  Where  the  return  to  a  writ  of  habeas  corpus  states  that  the  Sickness  of 
prisoner  is  so  sick  or  infirm,  that  the  production  of  him  would  en-  P"^^®^ 
danger  his  life  or  health,  and  the  return  is  otherwise  sufficient,  the 
court  or  judge,  if  satisfied  of  the  truth  of  that  statement,  must  de- 
cide upon  the  return,  and  dispose  of  the  matter,  as  if  a  writ  of  cer- 
tiorari had  been  issued.     [Note  1467.]  j 

§  153.  Where  an  application  is  made  for  a  writ  of  habeas  corpus,  Certiorari 
as  prescribed  in  this  article,  and  it  appears  to  the  court  or  judge,  |j^*eadof      , 
upon  the  petition  and  the  documents  annexed  thereto,  that  the  cause  corpi^ 
or  offence,  for  which  the  party  is  imprisoned  or  detained,  is  not 
bailable,  a  writ  of  certiorari  may  be  granted,  instead  of  a  writ  of 
habeas  corpus,  as  if  the  application  had  been  made  for  the  former 
writ.     Upon  the  return  to  such  a  writ  of  certiorari,  the  court  or 
judge,  before  which  or  whom  it  is  returnable,  must  proceed  as  upon 
a  return  to  a  writ  of  habeas  corpus,  and  must  hear  the  proofs  of  the 
parties,  in  support  of  and  against  the  return.     [Note  1468.] 
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§§  IS4-I57  §  154.  If  it  appears,  that  the  prisoner  is  unlawfully  imprisoned 
or  restrained  in  his  liberty ^  the  court  or  judge  must  make  a  final 
order,  discharging  him  forthwith.  If  it  appears  that  he  is  lawfully 
imprisoned  or  detained,  and  is  not  entitled  to  be  bailed,  the  court 
or  jud^  must  make  a  final  order,  dismissing  the  proceedings. 

A  final  order  made  in  a  proceeding  brought  on  behalf  of  a  person  im- 
prisoned or  detained  in  any  of  the  state  hospitals  mentioned  in  section 
forty  of  the  Insanity  Law  or  in  the  Matteawan  State  Hospital 
or  in  the  Dannemora  hospital  for  insane  convicts,  shall  be  conclusive 
evidence,  upon  a  hearing  of  any  subsequent  proceeding  involving 
the  detention  of  the  same  person,  of  all  the  facts  determined  by  the 

court,  unless  such  final  order  shall  otherwise  specify.     [Note  1469.] 

• 

§  155.  Notwithstanding  a  writ  of  certiorari  has  been  issued  or  re- 
turned, as  prescribed  in  this  article,  the  court  or  judge,  before  which 
or  whom  it  is  returnable,  may  issue  a  writ  of  habeas  corpus,  which 
is,  in  all  respects,  subject  to  the  foregoing  provisions  of  this  article, 
relating  to  the  latter  writ.  If  the  court  or  judge  refuses  a  writ  of 
certiorari,  or,  upon  the  return  thereof,  refuses  to  discharge  the  pris- 
oner, the  latter  may  claim,  and  is  entitled  to,  the  writ  of  habeas 
corpus,  as  prescribed  in  this  article.     [Note  1470.] 

§  156.  If,  upon  the  return  to  a  writ  of  certiorari,  issued  as  pre- 
scribed in  this  article,  it  appears,  that  the  person  imprisoned  or  de- 
tained is  entitled  to  be  bailed,  the  court  or  judge  must  make  a  final 
order  fixing  the  sum  in  which  he  is  to  be  admitted  to  bail;  specifying 
the  court,  and  the  term  thereof,  at  which  he  is  required  to  appear,  and 
directing  his  discharge,  upon  bail  being  given  accordingly,  as  re- 
quired by  law.  If  sufficient  bail  is  immediately  offered,  the  court 
or  judge  must  take  it;  otherwise,  bail  may  be  given  afterwards,  as 
prescribed  in  the  [next]  this  section.  Upon  the  production  of  the 
order,  or,  if  it  was  made  by  a  court,  of  a  certified  copy  thereof,  to  a 
justice  of  the  supreme  court,  or  to  the  county  judge  or  special  county 
judge  of  the  county,  where  the  prisoner  is  detained,  the  judge  must 
take  the  recognizance  of  the  prisoner,  with  two  sureties,  in  the  sum 
so  fixed,  conditioned  for  the  appearance  of  the  prisoner,  as  prescribed 
in  the  order.  Each  person,  offering  himself  as  a  surety,  must  show, 
by  his  oath,  to  the  satisfaction  of  the  judge,  that  he  is  a  householder 
in  the  county,  and  worth  twice  the  sum  in  which  he  is  required  to  be 
bound,  over  and  above  all  demands  against  him.  It  is  not  necessary 
that  the  prisoner  should  appear  in  person  before  the  judge,  to 
acknowledge  the  recognizance;  but  it  may  be  acknowledged  by  the 
prisoner,  and  certified,  in  like  manner  as  a  deed  to  be  recorded  in 
the  county.     [Note  1471.] 

§  157.  The  judge  must  immediately  file  the  recognizance  with  the 
clerk  of  the  court,  before  which  the  prisoner  is  bound  to  appear.  He 
must  also  make  a  certificate  upon  the  order,  or  the  certified  copy 
thereof,  to  the  effect  that  it  has  been  complied  with.  Upon  pro- 
duction of  the  certificate,  the  prisoner  is  entitled  to  his  discharge 
from  imprisonment,  for  any  cause  stated  in  the  return  to  the  cer- 
tiorari.    [Note  1472.] 


Discharge  of 

prisoner 

bailed 
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§  158.  The  writ  of  discharge  is  abolished.    A  final  order  to  dis-  §§  158-160 

charge  a  prisoner,  made  as  prescribed  in  this  article,  may  be  served  r — : — — — 

in  like  manner  as  an  injunction  order,  and  when  so  served,  it  may  be  fi^^L^ 

enforced  in  the  same  manner  as  a  final  judgment  in  a  civil  aetion,  charge  ^ 
except  where  special  provision  for  its  enforcement  is  otherwise  made, 
[in  this  «u;t.]  Where  such  an  order  directs  a  discharge,  upon  giving 
bail,  the  service  thereof  is  not  complete  until  service  of  the  certificate, 
or  other  proof  prescribed  by  law,  showing  that  bail  has  been  given, 
as  required  thereby.     [Note  1473.] 

§  159.  Obedience  to  a  final  order  to  discharge  a  prisoner,  made  as  Enforcement 
prescribed  in  this  article,  may  be  enforced  by  the  court  which,  or  ^^  dischargej 
the  judge  who,  made  the  same,  by  attachment,  as  for  a  neglect  to 
make  a  return  to  a  writ  of  habeas  corpus,  and  with  like  effect.  A 
person  guilty  of  such  disobedience  forfeits,  to  the  prisoner  aggrieved, 
one  thousand  two  hundred  and  fifty  dollars,  in  addition  to  the  dam- 
ages which  the  latter  sustains.     [Note  1474.] 

§  160.  A  prisoner,  who  has  been  discharged  by  a  final  order,  made   ReimpriBon- 
upon  a  writ  of  habeas  corpus  or  certiorari,  issued  as  prescribed  in  this  °^ent 
article,  shall  not  be  again  imprisoned,  restrained,  or  kept  in  custody, 
for  the  same  cause.    But  it  is  not  deemed  to  be  the  same  cause,  in 
either  of  the  following  cases: 

1.  Wh^e  he  has  been  discharged  from  a  commitment  on  a  crim-- 
inal  charge;  and  is  afterwards  committed  for  the  same  oflfence,  by 
the  lawful  order  or  other  mandate  of  the  court,  wher^n  he  was  bound 
by  recognizance  to  appear,  or  in  which  he  has  been  indicted  or  con- 
victed for  the  same  offence; 

2.  Where  he  has  been  discharged,  in  a  criminal  cause,  for  d^ 
feet  of  proof,  or  for  a  material  defect  in  the  commitment;  and  is 
afterwards  arrested  on  sufficient  proof,  and  committed  by  a  lawful 
mandate,  for  the  same  offence; 

3.  Where  he  has  been  discharged,  in  a  civil  action  or  special  pro- 
ceeding for  an  illegality  in  the  judgment,  final  order,  or  other  man- 
date, as  prescribed  in  this  article;  and  is  afterwards  imprisoned,  by 
virtue  of  a  lawful  judgment,  final  order,  or  other  mandate,  for  the 
same  cause  of  action; 

4.  Where  he  has  been  discharged,  in  a  civil  action  or  special  pro- 
ceeding from  imprisonment  by  virtue  of  an  order  of  arrest;  and  is 
afterwards  taken  in  execution,  or  other  final  process,  in  the  same  ac- 
tion or  special  proceeding,  or  arrested  in  another  action  or  special 
proceeding,  after  the  first  was  discontinued. 

If  a  court,  or  judge,  or  any  other  person,  in  the  execution  of  a 
judgment,  order,  or  other  mandate,  or  otherwise,  knowingly  violates, 
causes  to  be  violated,  or  assists  in  the  violation  of,  [the  last]  this 
section,  he,  or  if  the  act  or  omission  was  that  of  a  court,  each  member 
of  the  court  assenting  thereto,  forfeits,  to  the  prisoner  aggrieved,  one 
thousand  two  hundred  and  fifty  dollars.  He  is  also  guilty  of  a  mis- 
demeanor; and,  upon  conviction  thereof,  shall  be  punished  by  fine, 
not  exceeding  one  thousand  dollars,  or  by  imprisonment,  not  ex- 
ceeding six  months,  or  by  both,  in  the  discretion  of  the  court.  [Note 
1475.] 
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§§  161-165  §  161.  Any  one,  having  in  his  custody,  or  under  his  power,  a  person 
entitled  to  a  writ  of  habeas  corpus  or  a  writ  of  certiorari,  as  pre- 
scribed in  this  article,  or  a  person  for  whose  relief  a  writ  of  habeas 
corpus  or  a  writ  of  certiorari  has  been  duly  issued,  as  prescribed  in 
this  article,  who,  with  intent  to  elude  the  service  of  the  writ,  or  to 
avoid  the  effect  thereof,  transfers  the  prisoner  to  the  custody,  or 
places  him  under  the  power  or  control,  of  another,  or  conceals  him, 
or  changes  the  place  of  his  confinement,  is  guilty  of  a  misdemeanor; 
and,  upon  conviction  thereof,  shall  be  punished  as  specified  in  the 
last  section.  A  person  who  knowingly  assists  in  the  violation  of 
[the  last]  this  section,  is  guilty  of  a  misdemeanor;  and,  upon  con- 
viction thereof,  shall  be  punished  as  specified  in  [the  last]  this 
section,  [but  one.]     [Note  1476.] 
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§  162.  Where  it  appears,  by  proof  satisfactory  to  a  court  or  judge, 
authorized  to  grant  either  writ  that  a  person  is  held  in  unlawful 
confinement  or  custody,  and  that  there  is  good  reason  to  believe  that 
he  will  be  carried  out  of  the  State,  or  suffer  irreparable  injury,  before 
he  can  be  relieved  by  a  writ  of  habeas  corpus  or  a  writ  of  certiorari; 
the  court  or  judge  must  issue  a  warrant,  reciting  the  facts,  directed 
to  a  particular  sheriff,  or  generally  to  any  sheriff  or  constable,  or  to  a 
person  specially  designated  therein;  and  commanding  him  to  take, 
and  forthwith  to  bring  before  the  court  or  judge,  the  prisoner,  to  be 
dealt  with  according  to  law.  If  the  warrant  is  issued  by  a  court, 
it  must  be  under  the  seal  thereof;  if  by  a  judge,  it  must  be  under  his 
hand.  Where  the  proof,  specified  in  [the  last]  this  section,  is  also 
sufficient  to  justify  an  arrest  of  the  person  having  the  prisoner  in  his 
custody,  as  for  a  criminal  offence,  committed  in  taking  or  detaining 
him,  tlae  warrant  must  also  contain  a  direction  to  arrest  that  per- 
son for  the  offence.     [Note  1477.] 

§  163.  The  officer  or  other  person,  to  whom  the  warrant  is  directed 
and  delivered,  must  execute  it  by  bringing  the  prisoner  therein 
named,  and  also,  if  so  commanded  in  the  warrant,  the  person  who 
detains  him,  before  the  court  or  judge  issuing  it;  and  thereupon  the 
person  detaining  the  prisoner  must  make  a  return,  in  like  manner, 
and  the  like  proceedings  must  be  taken,  as  if  a  writ  of  habeas  corpus 
had  been  issued  in  the  first  instance.     [Note  1478.] 

§  164.  If  the  person,  hav  ng  the  prisoner  in  his  custody,  is  brought 
before  the  court  or  judge,  as  for  a  criminal  offence,  he  is  entitled 
to  be  examined,  and  must  be  committed,  bailed  or  discharged,  by 
the  court  or  judge,  as  in  any  other  criminal  case  of  the  same  nature. 
[Note  1479.] 

§  165.  An  appeal  may  be  taken  from  an  order  refusing  to  grant  a 
writ  of  habeas  corpus,  or  a  writ  of  certiorari,  as  prescribed  in  this 
article,  or  from  a  final  order,  made  upon  the  return  of  such  a  writ, 
to  discharge  or  remand  a  prisoner,  or  to  dismiss  the  proceedings. 
Where  a  final  order  is  made,  to  discharge  a  prisoner,  upon  his  giving 
bail,  an  appeal  therefrom  may  be  taken,  before  bail  is  given;  but 
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where  the  appeal  is  taken  by  the  people,  the  discharge  of  the  pris-  §§  166-170 

oner  upon  bail  shall  not  be  stayed  thereby.    An  appeal  does  not  

lie,  from  an  order  of  the  court  or  judge,  before  which  or  whom  the 
writ  is  made  returnable,  except  as  prescribed  in  this  section.  [Note 
1480.] 

§  166.  An  appeal  from  a  final  order,  d'scharging  a  prisoner  com-  Appeal  by 
mitted  upon  a  criminal  accusation,  or  from  the  afiinnance  of  such  an  People 
order  may  be  taken,  in  the  name  of  the  people,  by  the  attorney- 
general  or  the  district  attorney.     [Note  1481.] 

§  167.  Where  a  prisoner,  who  stands  charged,  upon  a  criminal  Bail  upon 
accusation,  with  a  bailable  offence,  has  perfected,  or  intends  to  take,  app^^-l 
an  appeal  from  a  final  order  dismissing  the  proceedings,  remanding 
him,  or  otherwise  refusing  to  discharge  him,  made  as  prescribed  in 
this  article,  the  court  or  judge,  upon  his  application,  either  before 
or  after  the  final  order,  must,  upon  such  notice  to  the  district-at- 
torney as  the  court  or  judge  thinks  proper,  make  an  order,  fixing 
the  sum  in  which  the  applicant  shall  be  admitted  to  bail,  pending 
the  appeal;  and  thereupon,  when  his  appeal  is  perfected,  he  must 
be  admitted  to  bail  accordingly.     [Note  1482.] 

§  168.  The  recognizance  for  that  purpose  must  be  conditioned,  that  Form  of  bail 
the  prisoner  will  appear,  at  a  term  of  the  appellate  division  of  the  ^^  appeal 
supreme  court  to  be  held  at  a  time  and  place  designated  in  the  order, 
and  abide  by  and  perform  the  judgment  or  order  of  the  appellate  court. 
Itjmust  be  taken  and  approved  by  a  justice  of  the  supreme  court, 
or  by  the  court  or  judge  from  whose  order  the  appeal  is  taken,  or 
by  the  county  judge  of  the  county  in  which  the  order  was  made.  In 
all  other  respects,  the  proceedings  are  the  same  as  prescribed  in  this 
article,  where  it  appears,  upon  the  return  of  a  writ  of  certiorari,  that 
the  prisoner  is  entitled  to  be  admitted  to  bail.     [Note  1483.] 

§  169.  Where  a  prisoner,  who  stands  charged  with  an  offence,   Appeal  to 
specified  in  the  last  section,  has  perfected  an  appeal,  to  the  court   ^^^*  ^^ 
of  appeals,  from  a  final  order  of  the  supreme  court,  affirming  an  order  *PP^^  ^ 
refusing  his  discharge,  or  reversing  an  order  granting  his  discharge; 
the  court,  from  whose  order  the  appeal  is  taken,  or  a  judge  thereof, 
must,  upon  his  application,  admit  him  to  bail,  as  prescribed  in  the 
last  section;  except  that  the  recognizance  must  be  conditioned  to 
appear,  at  a  term  of  the  appellate  division  of  the  supreme  court  from 
which  the  appeal  is  taken,  to  abide  by  and  perform  its  judgment  or 
order,  made  after  the  determination  of  the  appeal.     [Note  1484.] 

§  170.  Where  the  sum,  in  which  a  prisoner  shall  be  admitted  to  bail,   Custody  of 
has  been  fixed,  as  prescribed  in  either  of  the  last  two  sections,  he  pg^^^ 
must  remain  in  the  custody  of  the  sheriff  of  the  county  in  which  he  bail 
then  is,  until  he  is  admitted  to  bail,  as  therein  prescribed;  or  if  he 
does  not  give  the  requisite  bail,  until  the  time  to  appeal  has  expired 
or  the  appeal  is  disposed  of,  and  the  further  direction  of  the  court, 
made  thereupon.     [Note  1485.] 
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§§  171-174  §  171.  Where  no  order  or  other  direction  of  the  court,  relating  to 
the  disposition  of  the  prisoner,  is  made  at  the  term  specified  in  a 
recognizance,  given  as  prescribed  in  [section  2061  or  section  2062 
of]  sections  168  and  169  of  this  [act,]  article  the  matter  is  deemed 
adjourned,  without  an  order  to  that  effect,  to  the  next  term  of  the 
appellate  division  of  the  supreme  court,  to  be  held  in  the  same 
department;  and  thereafter  to  each  successive  term,  until  such  an 
order  or  direction  is  made.  The  prisoner  is  bound  to  attend  at 
each  successive  term  of  the  appellate  division;  and  the  recognizance 
is  valid  for  his  attendance  according,  without  any  notice  or  other 
formal  proceedings.     [Note  I486.] 

§  172.  An  officer  or  other  person,  who  detains  any  one  by  virtue  of 
a  mandate,  or  other  written  authority,  must,  upon  reasonable  de- 
mand, and  tender  of  his  fees,  deliver  a  copy  thereof  to  any  person 
who  applies  therefor,  for  the  purpose  of  procuring  a  writ  of  habeas 
corpus  or  a  writ  of  certiorari,  in  behalf  of  the  prisoner.  If  he  know- 
ingly refuses  so  to  do,  he  forfeits  two  hundred  dollars  to  the  pris-r 
oner.     [Note  1487.] 

§  173.  Except  as  otherwise  expressly  prescribed  by  statute,  the 
provisions  of  this  article  apply  to  and  regulate  the  proceedings  upon 
every  common  law  or  statutory  writ  of  habeas  corpus,  as  far  as 
they  are  applicable;  and  the  authority  of  a  court  or  a  judge,  to  grant 
such  a  writ,  or  to  proceed  thereupon,  by  statute  or  the  common 
law,  must  be  exercised  in  conformity  to  this  article,  in  any  case 
therein  provided  for.     [Note  1488.]     ' 

Income,  see  Gross  Income. 
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ARTICLE  16 

Incompetent 

see  also  Real  Property  Law 

§  174.  The  jurisdiction  of  the  supreme  court  extends  to  the  cus- 
tody of  the  person,  and  the  care  of  the  property,  of  a  person  incompe- 
tent to  manage  himself  or  his  affairs,  in  consequence  of  lunacy, 
idiocy,  habitual  drunkenness,  or  imbecility  arising  from  old  age  or 
loss  of  memory  and  understanding,  or  other  cause.  Where  a  county 
court  has  jurisdiction  of  those  matters,  concurrent  with  that  of  the 
supreme  court,  the  jurisdiction  of  the  court  first  exercising  it,  [as 
prescribed  in  this  title,  J  is  exclusive  of  that  of  the  others,  with 
respect  to  any  matter  within  its  jurisdiction,  for  which  provision  is 
made  in  this  [title.  J  articU.  In  all  proceedings  [under  this  title] 
for  the  appointment  of  a  committee  of  such  a  person,  he  shall  be  desig- 
nated "  an  alleged  incompetent  person*';  and  after  the  appointment 
of  a  committee  of  such  person,  in  all  subsequent  proceedings  the 
lunatic,  idiot,  habitual  drunkard  or  imbecile  shall  be  designated 
*'  an  incompetent  person.''  The  court  exercising  jurisdiction  over 
the  property  of  either  of  the  incompetent  persons,  [specified  in  the 
last  section, J  must  preserve  his  property  from  waste  or  destruction; 
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and  out  of  the  proceeds  thereof,  must  provide  for  the  payment  of  §§  175-177 
his  debts,  and  for  the  safe  keeping  and  maintenance,  and  the  ed- 
ucation,  when  required,  of  the  incompetent  person  and  his  family. 
The  jurisdiction,  [specified  in  the  last  two  sections,]  must  be  ex- 
ercised by  means  of  a  committee  of  the  person,  or  a  committee  of 
the  property,  or  a  particular  portion  of  the  property,  of  the  incom- 
petent person,  [appointed  as  prescribed  in  this  title.]  The  com- 
mittee of  the  person  and  the  committee  of  the  property  may  be  the 
same  individual,  or  different  individuals,  in  the  discretion  of  the 
court.     [Note  1489.] 

§  175.  An  [application]  action  for  the  appointment  of  [such]  a  Action  for 
committee  of  an  alleged  incompetent  person  must  bemade  by  [petition,]   ^f  ^^^t^ 
summons  to  appear  [which]  and  may  be  [presented]  commenced 
by  any  person- 

Where  the  incompetent  person  has  property,  which  may  be  en- 
dangered in  consequence  of  his  incompetency,  and  no  relative  or 
other  person  applies  for  the  appointment  of  a  committee  of  his  prop- 
erty, the  overseer  or  superintendent  of  the  poor  of  the  town,  district, 
county,  or  city,  in  which  he  residies,  or,  where  there  is  no  such  officer, 
the  oflBicer  or  office  performing  corresponding  functions  under  an- 
other official  title,  must  apply  to  the  proper  court,  for  the  appoint- 
ment of  such  a  committee.  The  expenses  of  conducting  the  pro- 
ceedings thereupon  must  be  audited  and  allowed,  in  the  same  man- 
ner as  other  official  expenses  of  those  officers  are  audited  and  al- 
lowed.    [Note  1490.] 

§  176.  The  provisions  [of  article  first  of  title  seven  and  of  section  Security  by 
2595  of  article  fifth  of  title  second  of  chapter  eighteenth  of  this  act,]   committee  of 
respecting  the  security  to  be  given  by  the  guardian  of  the  person  "^^°^P^*®^t 
or  of  the  property  of  an  infant,  appointed  by  a  surrogate's  court, 
apply  to  a  committee  of  the  person  or  of  the  property  [,    appointed 
as  prescribed  in  this  article.]  of  an  incompetent  person,  A  committee 
of  the  property  cannot  enter  upon  the  execution  of  his  duties,  until 
security  is  given,  as  prescribed  by  the  court.     A  committee  of  the 
person  cannot  enter  upon  the  execution  of  his  duties,  until  security 
is  given,  if  required  by  the  court.     [Note  1491.] 

§  177.  A  conmiittee  of  the  property  is  entitled  to  the  same  com-  Compeikja- 
pensation  as  an  executor  or  administrator.  But  in  a  special  case,  ^^^^^t+e^ 
where  his  services  exceed  those  of  an  executor  or  administrator, 
the  supreme  court  or  a  county  court  within  the  county  may  allow 
him  such  an  additional  compensation  for  such  additional  services, 
as  it  deems  just.  The  compensation  of  a  committee  of  the  person 
must  be  fixed  by  the  court,  and  paid  by  the  committee  of  the  property, 
if  any,  out  of  the  funds  in  his  hands.  The  additional  compensation 
authorized  by  this  section  may  be  allowed  to  the  committee  upon 
any  judicial  settlement  made  by  him,  and  shall  be  for  such  additional 
services  up  to  and  including  such  settlement.     [Note  1492.] 
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§§  178-180  §  178.  A  committee,  either  of  the  person  or  of  the  property  of  an 
incompetent  person  is  subject  to  the  direction  and  control  of  the  court 
by  which  he  was  appointed,  with  respect  to  the  execution  of  his 
duties;  and  he  may  be  suspended,  removed,  or  allowed  to  resign, 
in  the  discretion  of  the  court.  A  vacancy  created  by  death,  removal, 
or  resignation  may  be  filled  by  the  court.  But  a  committee  of  the 
property  cannot  alien,  mortgage,  or  otherwise  dispose  of  real  prop- 
erty, except  to  lease  it  for  a  term  not  exceeding  five  years,  without 
the  special  direction  of  the  court,  obtained  [upon  proceedings]  in 
an  action  taken  for  that  purpose  [as  prescribed  in  title  seventh  of 
this  chapter.]  as  prescribed  for  the  sale  or  other  disposition  of  the 
real  property  of  an  infant,  A  committee  of  the  property,  [appointed 
as  prescribed  in  this  title,]  may  maintain,  in  his  own  name,  adding 
his  official  title,  any  action  or  special  proceeding,  which  the  person, 
with  respect  to  whom  he  is  appointed,  might  have  maintained,  if 
the  appointment  had  not  been  made.     [Note  1493.] 

§  179.  The  provisions  [of  article  two  of  title  seven  of  chapter 
eighteen  of  this  act,]  requiring  the  general  guardian  of  an  infant's 
property,  appointed  by  a  surrogate's  court,  to  file  in  the  month  of 
January  in  each  year  an  inventory,  account  and  affidavit,  and  pre- 
scribing the  form  of  the  papers  so  to  be  filed,  apply  to  a  committee 
of  the  property  [appointed,  as  prescribed  in  this  title.]  of  an  incom- 
petent person.  For  the  purpose  of  making  that  application  the  com- 
mittee is  deemed  a  general  guardian  of  the  property;  the  person  with 
respect  to  whom  he  is  appointed,  is  deemed  a  ward  and  the  papers 
must  be  filed  in  the  office  of  the  clerk  of  the  court  by  which  the 
committee  was  appointed,  or  if  he  was  appointed  by  the  supreme 
court,  in  the  clerk's  office  where  the  order  appointing  him  is  entered, 
and,  if  the  incompetent  person  for  whom  such  committee  is  appointed 
has  been  committed  to  a  state  institution,  and  is  an  inmate  thereof, 
a  duplicate  of  such  inventory,  account,  and  affidavit,  shall  be  filed 
also  by  said  committee  with  the  superintendent  or  officer  having 
special  jurisdiction  over  the  institution  where  the  incompetent 
person  is  confined.  In  every  case  where  a  committee  has  used  or 
employed  the  services  of  an  incompetent  person,  with  respect  to 
whom  he  has  been  appointed  a  committee,  or  where  moneys  have 
been  earned  by  or  received  on  behalf  of  such  incompetent  person, 
the  committee  must  account  for  any  moneys  so  earned  or  derived 
from  such  services,  the  same  as  for  other  property  or  assets  of  the 
incompetent  person.     [Note  1494.] 

Examination        §  180.  In  the  month  of  February  of  each  year,  the  presiding  judge 

vH  n"^f  ^"       of  ^^^  court,  by  which  the  committee  of  the  property  of  an  incom- 

committee       petent  was  appointed,  or  if  he  was  appointed  by  the  supreme  court, 

and  accounts    the  county  judge  of  the  county  where  the  order  appointing  him  is 

entered,  must  examine  or  cause  to  be  examined  under  his  direction, 

all  accounts  and  inventories  filed  by  committees  of  the  person  and 

property,  since  the  first  day  of  February  of  the  preceding  year.     If 

it  appears,  upon  the  examination,  that  a  committee,  [appointed 
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as  prescribed  in  this  title,]  has  omitted  to  file  his  annual  inventory  §  181 
or  accounting,  or  the  affidavit  relating  thereto,  [as  prescribed  in 
the  last  section;]  or  if  the  judge  is  of  the  opinion  that  the  interest 
of  the  person,  with  respect  to  whom  the  committee  was  appointed, 
requires  that  he  should  render  a  more  full  or  satisfactory  inventory 
or  account,  the  judge  must  make  an  order  requiring  the  committee 
to  supply  the  deficiency,  and  also,  in  his  discretion,  personally  to 
pay  the  expense  of  serving  the  order  upon  him.  An  order  so  made 
may  be  entered  and  enforced,  and  the  failure  to  obey  it  may  be 
punished,  as  if  it  were  made  by  the  court.  Where  the  committee  fails 
to  comply  with  the  order,  within  three  months  after  it  is  made,  or, 
where  the  judge  has  reason  to  believe  that  sufficient  cause  exists 
for  the  removal  of  the  committee,  the  judge  may,  in  his  discretion, 
appoint  a  fit  person  special  guardian  of  the  incompetent  person  with 
respect  to  whom  the  committee  was  appointed,  for  the  purpose  of 
filing  a  petition  in  his  behalf  for  the  removal  of  the  committee  and 
prosecuting  the  necessary  proceedings  for  that  purpose.  The  com- 
mittee may  be  compelled  in  the  discretion  of  the  court,  to  pay 
personally  the  costs  of  the  proceedings  so  instituted.  The  committee 
of  the  property  of  an  incompetent  person  [appointed  as  prescribed 
in  this  title,]  may  at  any  time  in  the  discretion  of  the  court  making 
such  appointment,  render  to  such  court  an  intermediate  judicial 
account  of  all  his  proceedings  affecting  the  property  of  the  incom- 
petent person  to  the  date  of  the  filing  thereof;  and  said  account 
shall  be  then  judicially  adjusted,  determined  and  filed;  and  the  same 
shall  be  in  all  respects  a  final  judicial  account  of  the  proceedings 
of  said  committee  affecting  said  property  to  that  time.  Notice  of 
the  application  for  such  intermediate  accounting  shall  be  given  in 
the  manner  in  which  land  to  the  persons  to  whom  notice  of  applica- 
tion for  the  appointment  of  a-  committee  of  the  person  or  property 
of  an  alleged  lunatic,  idiot  or  habitual  drunkard  is  required  to  be 
given  [by  title  six  of  chapter  seventeen  of  the  code  of  civil  pro- 
cedure.] The  court  shall  have  power  and  it  shall  be  its  duty  to 
appoint  a  suitable  person  as  special  guardian  of  the  incompetent 
person  for  the  protection  of  his  rights  and  interests  in  said  pro- 
ceeding.    [Note  1495.] 

§  181.  Where  a  person,  with  respect  to  whom  a  committee  is  Reatoration 
appointed,  [as  prescribed  in  this  title,]  becomes  competent  to  ^-P^'^P^^y 
manage  himself  or  his  afifairs,  the  court  must  make  an  order,  dis- 
charging the  committee  of  his  property,  or  the  committee  of  his 
person,  or  both,  as  the  case  requires,  and  requiring  the  former  com- 
mittee to  restore  to  him  the  property,  remaining  in  the  committee^s 
hands.  Thereupon  the  property  must  be  restored  accordingly. 
[Note  1496.] 
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§§  182-183  §  182.  Where  a  person,  of  whose  property  a  committee  has  been 
appointed,  [as  prescribed  in  this  title,]  dies  during  his  incom- 
petency, the  power  of  the  committee  ceases;  and  the  property  of 
the  decedent  must  be  administered  and  disposed  of,  as  if  a  com- 
mittee had  not  been  appointed.  The  conmiittee  may,  in  such  case, 
render  to  the  court  by  which  he  was  appomted,  a  final  account  of 
his  proceedings  touching  the  property  of  the  incompetent.  Such 
account  shall  contain  an  inventory  in  the  form  prescribed  [by  sub- 
division one  of  section  2842  of  this  act]  for  the  armual  iiwentory  and 
account  of  a  general  gtiardian  of  an  infantas,  'property  appointed  by  a 
surrogate's  court  and  a  full  and  true  account  in  form  of  debtor  and 
creditor  of  all  his  receipts  and  disburs^nents;  and  there  shall  be 
appended  thereto  an  affidavit  of  the  conmiittee  in  the  form  prescribed 
[by  section  2843  of  this  act]  for  such  inventory  and  account  of  a 
general  guardian  and  tha:e  shall  be  filed  therewith  a  vouch«:  for 
every  payment  except  [in  one  of  the  cases  specified  in  section  2729 
of  this  act.]  that  he  may  be  allowed,  without  a  voucher,  any  proper 
item  of  expenditure,  not  exceeding  twenty  dollars,  if  it  is  supported 
by  his  own  uncontradicted  oath,  stating  positively  the  fact  of  pay- 
ment, and  specifying  when  and  to  whom  the  paym^t  was  made; 
but  all  the  items  so  allowed  on  all  the  accountings  shall  not  exceed 
five  hundred  dollars,  and  if  he  proves,  by  his  own  oath  or  another's 
testimony,  that  he  did  not  take  a  voucher  wh«i  he  made  the  pay- 
ment, or  that  the  voucher  then  taken  by  him  has  been  lost  or  de- 
stroyed, he  may  be  allowed  any  item,  the  payment  of  which  he  satis- 
factorily proves  by  the  testimony  of  the  person  to  whom  he  made  it; 
or,  if  that  person  is  dead  or  cannot,  alter  diligent  search,  be  found, 
by  any  competent  evidence  other  than  his  own  oath  or  that  of  his 
wife.  Notice  of  the  application  for  settlement  of  such  account  shall 
be  given  in  such  manner  as  the  court  may  direct,  to  the  sureties  on 
the  official  bond  of  the  committee  or  the  legal  representatives  of  such 
sureties,  and  to  the  executor  or  administrator  of  the  decedent,  if 
any;  and,  if  there  be  no  executor  or  administrator,  to  the  decedent's 
husband  or  wife,  and  heirs  and  next  of  kin,  or  if  any  of  those  persons 
shall  have  died,  to  his  executor  or  administrator.  And  such  account 
shall  be  judicially  settled,  adjusted  and  determined.     [Note  1497.] 

§  183.  Where  the  person  alleged  to  be  incompetent  resides  without 
the  state,  and  a  committee,  curator  or  guardian  of  his  property,  by 
whatever  name  such  officer  may  be  designated,  has  been  duly 
appointed  pursuant  to  the  laws  of  any  other  state,  territory  or 
country  where  he  resides,  the  court  may,  in  its  discretion,  make  an 
order  appointing  the  foreign  committee,  curator  or  guardian,  the  com- 
mittee of  all  or  of  a  particular  portion  of  the  property  of  the  incom- 
petent person,  within  the  state,  on  his  giving  such  security  for  the 
discharge  of  his  trust  as  the  court  thinks  proper.     [Note  1498.] 

Infant,  see  Domestic  Relations  Law. 

Infant  and  Incompetent,  see  Real  Property  Law. 
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ARTICLE  17  §  184 

Injunction 

§  184.  A  temporary  injunction  order  may  be  granted  in  an  adion,  Rigiit  to 
hut  not  upon  a  submission  upon  an  agreed  state  of  facts  j  in  the  following  j^^j^^jfj^^ 
cases: 

1.  Where  [Where  it  appears,  from  the  complaint,  that]  the  plain- 
tiff demands  and  is  entitled  to  a  judgment  against  the  defendant, 
restraining  the  commission  or  continuance  of  an  act,  the  commis- 
sion or  contmuance  of  which,  during  the  pendency  of  the  action, 
would  produce  injury  to  the  plaintiff;  [an  injunction  order  may  be 
granted  to  restrain  it.  The  case,  provided  for  in  this  section,  is 
described  in  this  act,  as  a  case,  where  the  right  to  an  injunction 
depends  upon  the  nature  of  the  action.] 

2.  Where  the  defendant  [or  defendants  have]  has  violated  any 
of  the  provisions  of  sections  53  and  54  of  the  General  Corporation 
Law; 

3.  In  a  judgment  creditor's  action  [A  temporary  injunction,] 
restraining  the  transfer  to  any  person,  or  the  payment  or  delivery 
to  the  judgment  debtor,  of  any  money,  thing  in  action,  or  other 
property  or  interest,  which  may,  [by  the  provisions  of  this  article,] 
be  applied  to  the  satisfaction  of  the  sum  due  to  the  plaintiff,  on  a 
judgment; 

4'  [1.]  Where  [it  appears,  by  affidavit,  that]  the  defendant, 
during  the  pendency  of  the  action,  is  doing,  or  procuring,  or  suffer- 
ing to  fee  done,  or  threatens,  or  is  about  to  do,  or  to  procure,  or 
suffer  to  be  done,  an  act,  in  violation  of  the  plaintiff^s  rights,  respect- 
ing the  subject  of  the  action,  and  tending  to  render  the  judgment 
ineffectual;  [an  injunction  order  may  be  granted  to  restrain  him 
therefrom.] 

5,  [2.]  Where  [it  appears,  by  affidavit,  that]  the  defendant, 
during  the  pendency  of  the  action,  threatens,  or  is  about  to  remove, 
or  to  dispose  of  his  property,  with  intent  to  defraud  the  plaintiff,  an 
injunction  order  may  be  granted,  to  restrain  the  removal  or  dis- 
position; 

6,  Where  [If,]  during  the  pendency  of  an  action  relating  to  real^ 
property  [and  specified  in  this  title,]  the  defendant  commits  waste 
upon,  or  does  any  other  damage  to,  the  property  in  controversy; 
[the  court,  or  a  judge  thereof,  may,  upon  the  application  of  the 
plaintiff,  and  due  proof  of  the  facts  by  affidavit,  grant,  without 
notice  or  security,  an  order,  restraining  him  from  the  commission 
of  any  further  waste  upon  or  damage  to  the  property.  Disobedience 
to  such  an  order  may  be  punished,  as  a  contempt  of  the  court.  This 
section  does  not  affect  the  plaintiff's  right  to  a  permanent  or  a  tem- 
porary injunction  in  such  an  action.] 
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§§  185-188       7.  When    it    satisfactorily    appears    from    the     [petition    and 

accompanying  affidavitsj  complainl  in  an  action  to  appoint  a  com-- 

mittee  for  an  alleged  incompetent  that  any  person  or  persons  having 
acquired  from  the  alleged  incompetent  person,  real  or  personal 
property  during  the  time  of  such  alleged  incompetency  without 
adequate  consideration,  the  court  may  issue  an  order,  with  or  with- 
out security,  restraining  such  person  or  persons  from  selling,  assign- 
ing, disposing  of  or  incumbering  said  property,  or  confessing  judg- 
ment which  shall  become  a  lien  upon  said  property,  during  the 
pendency  of  the  [proceeding]  action  for  the  appointment  of  a  com- 
mittee, and  said  order  may  in  the  discretion  of  the  court  be  continued 
for  ten  days  after  the  appointment  of  such  committee.  Notice  of 
the  execution  of  the  commission  shall  be  given  to  the  person  or 
persons  enjoined  in  such  manner  as  the  court  may  direct.  [Note 
1499.] 

§  185.  Where  a  duty  is  imposed  by  statute  upon  a  state  officer,  or 
board  of  state  officers,  an  injunction  order  to  restrain  him  or  them, 
or  a  person  employed  by  him  or  them,  from  the  performance  of  that 
duty,  or  to  prevent  the  execution  of  the  statute,  shall  not  be  granted, 
except  by  the  supreme  court,  at  a  term  thereof,  sitting  in  the  depart- 
ment in  which  the  officer  or  board  is  located,  or  the  duty  is  required 
to  be  performed;  and  upon  notice  of  the  application  therefor  to  the 
officer,  board,  or  other  person  to  be  restrained.    [Note  1500.] 
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§  186.  Where  [special  provision  is  not  otherwise  made  by  law  for 
the  security  to  be  given  upon  an  injunction  order,  the  party  apply- 
ing therefor  must  give  an  undertaking,  executed  by  him,  or  by  one 
or  more  sureties,  as  the  court  or  judge  directs,  to  the  effect  that] 
an  undertaking  for  an  injunction  is  given,  the  plaintiff  [will J  must 
pay  to  the  party  enjoined,  such  damages,  not  exceeding  [a]  the 
sum,  specified  in  the  undertaking,  as  he  may  sustain  by  reason  of 
the  injunction,  if  the  court  finally  decides  that  the  plaintiff  was  not 
entitled  thereto.     [Note  1501.] 

§  187.  Where  the  defendant  enjoined  was  an  officer  of  a  corpora- 
tion, or  joint  stock  association,  or  a  bailee,  agent,  trustee,  or  other 
representative  of  another,  and  the  damages  sustained  by  him,  are 
less  than  the  sum  specified  in  the  undertaking,  the  court  or  the 
referee  may  also  separately  ascertain  and  determine  the  damages 
sustained,  by  reason  of  the  injunction  by  the  corporation,  associa- 
tion, or  person,  whom  the  defendant  represents,  to  an  amount  not 
exceeding  the  surplus  of  the  sum  specified  in  the  undertaking;  and 
those  damages  may  be  recovered  in  a  separate  action,  brought  as  pre- 
scribed in  the  next  section.    [Note  1502.] 

§  188.  The  damages,  sustained  by  reason  of  an  injunction,  may 
be  ascertained  and  determined  by  the  court,  or  by  a  referee,  appointed 
by  the  court,  or  by  a  writ  of  inquiry  or  otherwise  as  the  court  shall 
direct;  and  the  decision  of  the  court  thereupon,  or  an  order  confirming 
the  report  of  the  referee,  is  conclusive,  as  to  the  amount  of  those 
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damages,  upon  all  the  persons  who  have  executed  the  undertaking,   §§  189-191 

unless  it  is  reversed  upon  appeal.    The  court  may,  in  its  discretion,   

direct  that  the  sureties  have  notice  of  the  hearing,  or  of  an  appeal, 
and  may  prescribe  the  time  and  manner  of  giving  them  notice. 
[Note  1503.] 

§  189.  Where  the  damages  resulting  from  an  injunction  have  been  Action  on 
ascertained  by  the  decision  of  the  court,  or  the  confirmation  of  a  undertaking 
referee's  report,  [as  prescribed  in  the  last  two  sections,]  any  per- 
son, entitled  to  the  benefit  of  an  undertaking[,  executed  pursuant 
to  the  provisions  of  this  title, J  given  for  an  injunction  may  bring 
an  action  thereon,  without  further  leave  of  the  court.    [Note  1504.] 

Injury  to  Property,  see  Property. 

Instrument,  see  Sealed  Instrument. 

Jailor,  see  County  Law. 

Joint  Tenant,  see  Real  Property  Law. 

Judgment,  see  Debtor  and  Creditor  Law,  General  Provisions. 

Judgment  Creditor,  see  Debtor  and  Creditor  Law. 


ARTICLE  18 

Jury  Trial 

§  190.  In  each  of  the  following  actions,  an  issue  of  fact  must  be  Jury  trial 
tried  by  a  jury  unless  a  jury  trial  is  waived,  or  a  reference  is  directed:      "^^* 

1.  An  action  in  which  the  complaint  demands  judgment  for  a  sum 
of  money  only; 

2.  An  action  of  ejectment;  for  dower;  for  waste;  for  a  nuisance; 
or  to  recover  a  chattel; 

3.  An  action  by  the  attorney-general  against  the  usurper  of  an 
office  or  franchise  or  for  forfeiture. 

4.  An  action  by  the  attorney-general  to  vacate  or  annual  letters 
patent,  [Note  1505.] 

§  191.  Where  a  party  is  entitled  by  the  constitution,  or  by  express  Jury  trial  of 
provision  of  law,  to  a  trial  by  jury,  of  one  or  more  issues  of  fact,  in  specific  facts 
an  action  not  specified  in  the  preceding  section,  [nine  hundred  and  *®^  "^ 
sixty-eight  of  this  act,]  he  may  apply,  upon  notice,  to  the  court  for 
an  order,  directing  all  the  questions  arising  upon  those  issues,  to  be 
distinctly  and  plainly  stated  for  trial  accordingly.    Upon  the  hearing 
of  the  application,  the  court  must  cause  the  issues,  to  the  trial  of 
which  by  a  jury  the  party  is  entitled,  to  be  distinctly  and  plainly 
stated.     The  subsequent  proceedings  are  the  same,  as  where  ques- 
tions arising  upon  the  issues,  are  stated  for  trial  by  a  jury,  in  a  case 
where  neither  party  can,  as  of  right,  require  such  a  trial;  except 
that  the  finding  of  the  jury  upon  such  questions  so  stated,  is  con- 
clusive in  the  action  unless  the  verdict  is  set  aside,  or  a  new  trial  is 
granted.     [Note  1506.] 
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§§  !85-!88  7.  When  it  satisfactorily  appears  from  the  [petition  and 
accompanying  affidavitsj  complaint  in  an  action  to  appoint  a  com- 
mittee for  an  alleged  incompetent  that  any  person  or  persons  having 
acquired  from  the  alleged  incompetent  person,  real  or  personal 
property  during  the  time  of  such  alleged  incompetency  without 
adequate  consideration,  the  court  may  issue  an  order,  with  or  with- 
out security,  restraining  such  person  or  persons  from  selling,  assign- 
ing, disposing  of  or  incumbering  said  property,  or  confessing  judg- 
ment which  shall  become  a  lien  upon  said  property,  during  the 
pendency  of  the  [proceedingj  action  for  the  appointment  of  a  com- 
mittee, and  said  order  may  in  the  discretion  of  the  court  be  continued 
for  ten  days  after  the  appointment  of  such  committee.  Notice  of 
the  execution  of  the  commission  shall  be  given  to  the  person  or 
persons  enjoined  in  such  manner  as  the  court  may  direct.  [Note 
1499.] 

§  !85.  Where  a  duty  is  imposed  by  statute  upon  a  state  olKcer,  or 
board  of  state  officers,  an  injunction  order  to  restrain  him  or  them, 
or  a  person  employed  by  him  or  them,  from  the  performance  of  that 
duty,  or  to  prevent  the  execution  of  the  statute,  shall  not  be  granted, 
except  by  the  supreme  court,  at  a  term  thereof,  sitting  in  the  depart- 
ment in  which  the  olKcer  or  board  is  located,  or  the  duty  is  required 
to  be  performed;  and  upon  notice  of  the  application  therefor  to  the 
officer,  board,  or  other  person  to  be  restrained.    [Note  1500.] 


Injunction 
against  state 
officers 


Damages  in 
injunction 


Damages  of 
agent  and 
principal 


Ascertain- 
ment of 
damages  in 
injunction 


§  !86.  Where  [special  provision  is  not  otherwise  made  by  law  for 
the  security  to  be  given  upon  an  injunction  order,  the  party  apply- 
ing therefor  must  give  an  undertaking,  executed  by  him,  or  by  one 
or  more  sureties,  as  the  court  or  judge  directs,  to  the  effect  that  J 
an  undertaking  for  an  injunction  is  given,  the  plaintiff  [willj  mv^t 
pay  to  the  party  enjoined,  such  damages,  not  exceeding  [aj  the 
sum,  specified  in  the  undertaking,  as  he  may  sustain  by  reason  of 
the  injunction,  if  the  court  finally  decides  that  the  plaintiff  was  not 
entitled  thereto.     [Note  1501.] 

§  !87.  Where  the  defendant  enjoined  was  an  officer  of  a  corpora- 
tion, or  joint  stock  association,  or  a  bailee,  agent,  trustee,  or  other 
representative  of  another,  and  the  damages  sustained  by  him,  are 
less  than  the  sum  specified  in  the  undertaking,  the  court  or  the 
referee  may  also  separately  ascertain  and  determine  the  damages 
sustained,  by  reason  of  the  injunction  by  the  corporation,  associa- 
tion, or  person,  whom  the  defendant  represents,  to  an  amount  not 
exceeding  the  surplus  of  the  sum  specified  in  the  undertaking;  and 
those  damages  may  be  recovered  in  a  separate  action,  brought  as  pre- 
scribed in  the  next  section.    [Note  1502.] 

§  !88.  The  damages,  sustained  by  reason  of  an  injunction,  may 
be  ascertained  and  determined  by  the  court,  or  by  a  referee,  appointed 
by  the  court,  or  by  a  writ  of  inquiry  or  otherwise  as  the  court  shall 
direct;  and  the  decision  of  the  court  thereupon,  or  an  order  confirming 
the  report  of  the  referee,  is  conclusive,  as  to  the  amount  of  those 
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<lamages,  upon  all  the  persons  who  have  executed  the  undertaking,   §§  189-19! 

unless  it  is  reversed  upon  appeal.    The  court  may,  in  its  discretion,   

direct  that  the  sureties  have  notice  of  the  hearing,  or  of  an  appeal, 
and  mav  prescribe  the  time  and  manner  of  giving  them  notice. 
[Note  1503.] 

§  !89.  Where  the  damages  resulting  from  an  injunction  have  been  Action  on 
ascertained  by  the  decision  of  the  court,  or  the  confirmation  of  a  undertaking 
referee's  report,  [as  prescribed  in  the  last  two  sections,J  any  per- 
son, entitled  to  the  benefit  of  an  undertaking^,  executed  pursuant 
to  the  provisions  of  this  title, J  given  for  an  injunction  may  bring 
an  action  thereon,  without  further  leave  of  the  court.    [Note  1504.] 

Injury  to  Property,  see  Property, 

Instrument,  see  Sealed  Instrument, 

Jailor,  see  County  Law. 

Joint  Tenant,  see  Real  Property  Law. 

Judgment,  see  Debtor  and  Creditor  Law,  General  Provisions. 

Judgment  Creditor,  see  Debtor  and  Creditor  Law. 


ARTICLE  18 

Jury  Trial 

§  !90.  In  each  of  the  following  actions,  an  issue  of  fact  must  be  Jj^  ^^ 
tried  by  a  jury  unless  a  jury  trial  is  waived,  or  a  reference  is  directed:      "^ 

1.  An  action  in  which  the  complaint  demands  judgment  for  a  sum 
of  money  only; 

2.  An  action  of  ejectment;  for  dower;  for  waste;  for  a  nuisance; 
or  to  recover  a  chattel; 

3.  An  action  by  the  attorney-general  against  the  usurper  of  an 
office  or  franchise  or  for  forfeiture. 

4.  An  action  by  the  attorney-general  to  vacate  or  annual  letters 
patent,  [Note  1505.] 

§  191.  Where  a  party  is  entitled  by  the  constitution,  or  by  express  Jury  trial  of 
provision  of  law,  to  a  trial  by  jury,  of  one  or  more  issues  of  fact,  in  specific  facts 
an  action  not  specified  in  the  preceding  section,  [nine  hundred  and  *®®  "^ 
sixty-ei^t  of  this  act,  J  he  may  apply,  upon  notice,  to  the  court  for 
an  order,  directing  all  the  questions  arising  upon  those  issues,  to  be 
distinctly  and  plainly  stated  for  trial  accordingly.    Upon  the  hearing 
of  the  application,  the  court  must  cause  the  issues,  to  the  trial  of 
which  by  a  jury  the  party  is  entitled,  to  be  distinctly  and  plainly 
stated.     The  subsequent  proceedings  are  the  same,  as  where  ques- 
tions arising  upon  the  issues,  are  stated  for  trial  by  a  jury,  in  a  case 
where  neither  party  can,  as  of  right,  require  such  a  trial;  except 
that  the  finding  of  the  jury  upon  such  questions  so  stated,  is  con- 
clusive in  the  action  unless  the  verdict  is  set  aside,  or  a  new  trial  is 
granted.     [Note  1506.] 
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§§  !92-!94  §  !92.  In  an  action,  where  a  party  is  not  entitled,  as  of  right,  to 
a  trial  by  a  jury,  the  court  may,  in  its  discretion,  upon  the  applica- 
tion of  either  party,  or  without  application,  direct  that  one  or  more 
questions  of  fact,  arising  upon  the  issues,  be  tried  by  a  jury,  and 
may  cause  those  questions  to  be  distinctly  and  plainly  stated  for 
trial  accordingly.     [Note  1507.] 


Jury  trial  of 
specific  facts 
not  of  right 


Jury  trial  of 
certain  facts 
in  specific 
actions 


Waiver  of 
jury  trial 


§  193.  In  the  following  addons  a  jury  trial  may  be  had  as  follows: 
1.  In  an  action  for  divorce  if  the  answer  puts  in  isstie  the  allega- 
tion of  adultery,  the  court  must,  upon  the  apphcation  of  either  party, 
or  it  may,  of  its  own  motion,  make  an  order  directing  the  trial  by 
a  jury,  of  that  issue;  for  which  purpose  the  questions  to  be  tried  must 
be  prepared  and  settled;  [as  prescribed  in  section  nine  hundred  and 
seventy  of  this  act.  J 

^.  In  [such J  an  action  to  annul  a  marriage j  except  where  it  is 
founded  upon  an  allegation  of  the  physical  incapacity  of  one  of 
the  parties  thereto,  the  court  must,  upon  the  apphcation  of  either  of 
the  parties,  make  an  order  directing  the  trial,  by  a  jury,  of  all  the 
issues  of  fact;  or  it  may  of  its  own  motion,  make  an  order  directing 
the  trial,  by  a  jury,  of  one  or  more  issues  of  fact;  for  which  pur- 
pose, the  questions  to  be  tried  must  be  prepared  and  settled ;  [as 
prescribed  in  section  970  of  this  act. J 

3.  An  issue  of  fact  joined  in  [thej  an  action  for  partition  is  triable 
by  a  jury.  Unless  the  court  directs  the  issues  to  be  stated,  [as  pre- 
scribed in  section  970  of  this  act,  J  the  issues  may  be  tried  upon  the 
pleadings.     [Note  1508.] 

§  194.  A  party  may  waive  his  right  to  the  trial  of  the  issue  of 
fact,  by  a  jury,  in  any  of  the  following  modes: 

1 .  By  a  failure  to  demand  it  as  required  by  law  or  rules; 

2.  [l.J  By  failing  to  appear  at  the  trial; 

5.  [2. J  By  filing  with  the  clerk  a  written  waiver,  signed  by  the 
attorney  for  the  party; 

4,  [3. J  By  an  oral  consent  in  open  court,  entered  in  the  minutes; 

6.  [4.3  By  moving  the  trial  of  the  action,  without  a  jur^',  or,  if 
the  adverse  party  so  moves  it,  by  faiUng  to  claim  a  trial  by  a  jury, 
before  the  production  of  any  evidence  upon  the  trial.    [Note  1509.] 

Letters  Patent,  see  Real  Property  Law. 
Libel,  see  Personal  Injury. 
Life  Tenant,  see  Real  Property  Law. 
Limitation  Gekebally,  see  General  Provisions. 
Malicious  Feosecution,  see  Personal  Injury. 
Malpractice,  see  Personal  Injury. 


Misappropriation  65 

ARTICLE  .<j  §§  195-198 

Mandamus.    [General  note  1510.] 

§  195.  The  writ  of  mandamus  is  abolished  and  the  relief  heretofore  "Man- 

thus  authorized  shall  be  obtained  hereafter  by  action  commenced  by  a  sum^  damus  " 

rnons  to  appear.    In  applying  the  new  remedy  the  provisions  of  any  f^olwhed  and 

statute  prescribing  special  limitations  or  special  practice  shall  remain  substituted 
in  force  but  the  proceeding  shall  be  construed  as  if  it  were  conducted 
by  action  instead  of  by  writ  of  mandamus,    [Note  1511.] 

§  196.  In  an  action  to  obtain  the  relief  formerly  obtained  by  man-  pamages 
damus,  [Where  a  return  has  been  made  to  an  alternative  writ  of  ^n^""^" 
mandamus,  issued  upon  the  relation  of  a  private  person,  the  court,  action 
upon  making  a  final  order  for  a  peremptory  mandamus,  must  also,3 
except  where  [said  writj  the  action  is  directed  [to]  against  a  state 
officer  or  officers,  or  an  officer  or  officers  of  a  municipal  or  private 
corporation,  [if  the  relator  so  elects,  award  to  the  relator,  against 
the  defendant  who  made  the  return,  the  same  damages,  if  any, 
which  the  relator  might  recover,  in  an  action  against  that  defendant, 
for  a  false  return.    The  relator  may  require  his  damages  where  entitled 
thereto  as  aforesaid,  to  be  assessed  upon  the  trial  of  an  issue  of 
fact,  if  the  verdict,  report,  or  decision  is  in  his  favor.    Such  an  assess- 
ment of  damages  bars  an  action  for  a  false  return.]  the  plaintiff 
may  recover  such  damaxjes  as  he  may  have  sustained.     [Note  1512.] 

• 

Marriage,  see  Domestic  Relations  Law. 

ARTICLE  20 

Misappropriation 

§  197.  Where  any  money,  funds,  credits,  or  other  property,  held  Action  by 
or  owned  by  the  state,  or  held  or  owned,  officially  or  otherwise,  for  P^pl©  for 
or  in  behalf  of  a  governmental  or  other  public  interest,  by  a  domestic  ^i^^on^ 
municipal,  or  other  public  corporation,  or  by  a  board,  officer,  custo- 
dian, agency,  or  agent  of  the  state,  or  of  a  city,  county,  town,  village 
or  other  division,  subdivision,  department,  or  portion  of  the  state, 
has  heretofore  been,  or  is  hereafter,  without  right  obtained,  received, 
converted,  or  disposed  of,  an  action  to  recover  the  same,  or  to  recover 
damages,  or  other  compensation,  for  so  obtaining,  receiving,  paying, 
converting,  or  disposing  of  the  same,  or  both,  may  be  maintained  by 
the  people  of  the  state,  in  any  court  of  the  state  having  jurisdiction 
thereof,  although  a  right  of  action,  for  the  same  cause,  exists  by 
law  in  some  other  public  authority,  and  whether  an  action  therefor, 
in  favor  of  the  latter,  is  or  is  not  pending,  when  the  action  in  favor 
of  the  people  is  commenced.    [Note  1513.] 

§  198.  Where  such  an  action  is  commenced  by  the  people,  [for  SUyin 

a  cause  specified  in  the  last  section,]  the  court  in  which  it  is  brought,  ^^^^^^  ^y 

may,  upon  the  appUcation  of  any  party  thereto,  grant  an  order  stay-  S^ppr^ 

ing  proceedings  in  any  other  action,  brought,  for  the  same  cause,  priation 
Vol.  Ill— 3 
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§§  199-20!  in  the  same  or  any  other  court  of  the  state,  by  a  public  authority, 
""""■""""""  other  than  the  people;  and,  if  necessary  or  proper,  it  may  vacate 
any  order  or  [interlocutory J  judgment,  made  or  rendered  in  such 
an  action;  and  it  may,  by  the  same  order,  or  by  a  subsequent  order, 
granted  upon  the  appUcation  of  any  party  to  either  action,  direct 
that  any  party  to  the  action  so  stayed,  but  brought  in,  as  a  party 
to  the  action  commenced  by  the  people.     [Note  1514.] 


Action  in 
foreign  court 
by  people 
for  misap- 
propriation 


§  199.  The  people  of  the  state  may  commence  and  maintain,  in 
their  own  name,  or  otherwise,  as  is  allowable,  one  or  more  actions^ 
suits,  or  other  judicial  proceedings,  in  any  court,  or  before  any  tribunal 
of  the  United  States,  or  of  any  other  state,  or  of  any  territory  of  the 
United  States,  or  of  any  foreign  country,  for  any  cause  specified  in 
the  last  section  [but  one  J.     [Note  1515.] 


Limitation  of  §  200.  The  people  of  the  state  will  not  sue  for  a  cause  of  action 
action  by  founded  upon  the  spoliaiion  or  other  misappropriation  of  public  prop- 
nSsappro^  ^^^'  [specified  in  this  articlej  unless  it  accrued  within  ten  years 
priation  before  the  action  is  commenced.    [Note  1516.] 


Bar  of  action 
for  mis- 
appropria- 
tion or  em- 
bezzlement 


§  201.  [2.  To  recover  damages  for  a  personal  injury;  an  injury  to 
property,  including  the  wrongfiil  taking,  detention  or  conversion  of 
personal  property;  breach  of  a  promise  to  marry;  misconduct  or 
neglect  in  office,  or  in  a  professional  employment;  fraud,  or  deceit'; 
or  to  recover  a  chattel  where  it  is  alleged  in  the  complaint  that  the 
chattel  or  a  part  thereof  has  been  concealed,  removed  or  disposed 
of  so  that  it  cannot  be  found  or  taken  by  the  sheriff  and  with  intent 
that  it  should  not  be  so  found  or  taken,  or  to  deprive  the  plaintiff 
of  the  benefit  thereof;  or  J  Where  in  an  action  to  recover  for  money 
received,' or  to  recover  property  or  damages  for  the  conversion  or 
misapplication  of  property  [wherej  it  is  alleged  in  the  complaint 
that  the  money  was  received  or  the  property  was  embezzled  or 
fraudulently  misapplied  by  a  public  officer  or  by  an  attorney,  solicitor 
or  counsellor,  or  by  an  officer  or  agent  of  a  corporation  or  banking 
association  in  the  course  of  his  employment,  or  by  a  factor,  agent, 
broker,  or  other  person  in  a  fiduciary  capacity,  [Where  such  allega- 
tion is  made,  the  plaintiff  cannot  recover  unless  he  proves  the  same 
on  the  trial  of  the  action;  and  J  a  judgment  for  the  defendant  is 
not  a  bar  to  [thej  a  new  action  to  recover  the  money  or  chattel. 
[Note  1517.]  . 

Moneyed  Corporation,  see  Real  Property  Law, 

Mortgage,  see  Real  Property  Law, 

Municipal  Corporation,  see  General  Municipal  Law. 

Municipal  Officer,  sse  General  Municipal  Law. 

Name,  see  Change  of  Name. 

Negligence,  see  Personal  Injury. 
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ARTICLE  21  §§  202-205 

Non-resident 

§  202.  Where  a  cause  of  action,  which  does  not  involve  the  title  to  Action 
or  possessioii  of  real  property  within  the  state,  accrues  against  a  agajjist  non- 
person,  who  is  not  then  a  resident  of  the  state,  an  action  cannot  be  ^^^  ®" 
brought  thereon  in  a  court  of  the  state,  against  him  or  his  personal 
representative,  after  the  expiration  of  the  time,  limited,  by  the  laws 
of  his  residence,  for  bringing  a  like  action,  except  by  a  resident  of 
the  state,  and  in  one  of  the  following  cases: 

1.  Where  the  cause  of  action  originally  accrued  in  favor  of  a 
resident  of  the  state; 

2.  Where,  before  the  expiration  of  the  time  so  limited,  the  per- 
son, in  whose  favor  it  originally  accrued,  was  or  became  a  resident 
of  the  state;  or  the  cause  of  action  was  assigned  to,  and  thereafter 
continuously  owned  by  a  resident  of  the  state.    [Note  1518.] 

§  203.  Where  a  defendant,  who  has  not  appeared,  is  a  non-resident  Levy,  upon 
of  the  state,  or  a  foreign  corporation,  and  the  summons  was  served  n^^^dent 
without  the  state,  or  by  publication,  pursuant  to  an  order  obtained  or  foreign 
for  that  purpose,  [as  prescribed  in  chapter  fifth  of  this  actj  the  corporation 
judgment  can  be  enforced  only  against  the  property  which  has  been 
levied  upon,  by  virtue  of  the  [warrantj  order  of  attachment,  at  the 
time  when  the  judgment  is  entered.    But  this  section  does  not  de- 
clare the  effect  of  such  a  judgment,  with  respect  to  the  application  of 
any  statute  of  hmitation.    [Note  1519.] 

ARTICLE  22 

Notice 

§  204.  A  person  who,  before  the  time  fixed  for  the  sale,  in  a  notice  Action  for 
of  the  sale  of  property,  to  be  made  by  virtue  of  an  execution,  will-  takmg  down 
fully  takes  down  or  defaces  such  a  notice  put  up  by  the  sheriff,' or  J^^^^ 
by  his  authority,  forfeits  fifty  dollars  to  the  judgment  creditor,  and 
the  same  sum  to  the  judgment  debtor;  unless  the  notice  was  defacea 
or  taken  down,  with  the  consent  of  the  person  seeking  to  enforce 
the  forfeiture  or  the  execution  was  previously  satisfied.    [Note  1520.] 

§  205.  An  omission  by  the  sheriff  to  give  notice  of  a  sale  of  reed  Failure  to*^ 
or  personal  property  by  virtue  of  an  execution  as  required  by  law,  or  ^^ga^^^er 
the  taking  down  or  defacing  of  a  notice,  when  put  up,  does  not  affect  execution, 
the  validity  of  a  sale,  made  by  virtue  of  an  execution,  to  a  purchaser 
in  good  faith,  without  notice  of  the  omission  or  offence.    [Note  1521. i 
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U  206-209 


Action  for 
nuisance 


ARTICLE  23 

Nuisance 

see  also  Real  Property  Law 

§  206.  An  action  for  a  nuisance  may  be  maintained  in  any  case, 
where  such  an  action  might  have  been  maintained  under  the  laws  in 
force,  immediatiely  before  this  act  takes  effect.  This  [article] 
section  does  not  affect  an  action,  wherein  the  complaint  demands 
judgment  for  a  sum  of  money  only.     [Note  1522.] 

Office  and  Franchise,  see  Public  Officers  Lau 
Partition,  nee  Real  Property  Law. 
Partnership,  see  Partnership  Law, 


Discharge  by 

depositing 
money  into 
court 


ARTICLE  24 

Payment  into  Court 

§  207.  A  party  bringing  money  into  court,  pursuant  to  the  direc- 
tion of  the  court,  is  discharged  thereby  from  all  further  liability,  to 
the  extent  of  the  money  so  paid  in.    [Note  1523.] 


Action  by 
person 

aggrieved  for 
penalty  or 
forfeiture 


Action  by 

informer  f3T 
penalty  or 
forfeiture 


ARTICLE  25 

Penalty  and  Forfeiture 

see  also  Debtor  and  Creditor  Law;  Notice 

§  208.  Where  a  penalty  or  forfeiture  is  given,  by  a  statute,  to  a 
person  aggrieved  by  the  act  or  omission  of  another,  the  person  to 
whom  it  is  given,  may,  if  it  is  pecuniary,  maintain  an  action  to 
recover  the  amount  thereof;  or  if  it  consists  of  the  forfeiture  of  a 
chattel  he  may  maintain  an  action  to  recover  the  chattel,  or  its 
value,  or  other  damages,  as  the  case  requires.  An  action  upon  a 
statute,  for  a  penalty  or  forfeiture,  where  the  action  is  given  to 
the  person  aggrieved,  or  to  that  person  and  the  people  of  the  state, 
must  be  commenced  within  three  years  after  the  cause  of  auction  ha^ 
accrued,  except  where  the  statute  imposing  it  prescribes  a  different 
limitation.     [Note  1524.] 

§  209.  Where  a  penalty  or  forfeiture  is  given,  by  a  statute,  to  any 
person  who  sues  therefor,  an  action  to  recover  it  may  be  mainta'ned, 
by  any  person,  in  his  own  name.  An  action  upon  a  statute  for  a 
penalty  or  forfeiture,  g'ven  wholly  or  partly  to  any  person  who  will 
prosecute  for  the  same,  must  be  commenced  within  one  year  after 
the  conmiission  of  the  offence.  An  action  to  recover  a  penalty  or 
forfeiture  given  by  statute  to  any  person  who  sues  therefor,  cannot 
be  compromised  or  settled,  without  the  leave  of  the  court  or  a  judge 
thereof,  in  which  it  is  brought.    [Note  1525.] 
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§  210.  In  an  action  to  recover  a  penalty  or  forfeiture,  given  by  a  ||  210-216 

statute,  brought  by  any  person,  other  than  the  person  aggrieved  - — — 

or  a  public  oflScer,  the  plaintiflF  may  recover,  notwithstanding  the  re^o^e,!^of 

recovery  of  a  judgment,  for  or  against  the  defendant,  in  an  action  judgment  for 

brought  therefor  by  another  person,  if  he  establishes  that  the  former  penalty  and 

judgment  was  recovered  collusively  and  fraudulently.    [Note  1526.]  forfeiture 

§  211.  Where  personal  property  is  forfeited  to  the  people,  upon  a  Action  to 

conviction  of  outlawry  for  treason,  the  attorney-general  must  bring,  recover  per- 

and  may  maintain,  an  action  to  recover  the  same,  or  the  value  thereof,  ^^l  ^5^^^ 

or  such  other  action,  founded  upon  the  forfeiture,  as  might  be  main-  fo/treason 
tained  by  a  private  person,  who  had  acquired  title  to  the  property. 
[Note  1527.] 

§  212.  If  [the J  an  action  upon  a  statvie  for  a  penalty  or  forfeiture,   Limi  ation 
given  wholhj  or  partly  to  any  person  who  will  prosecute  for  the  same,  ®^  action  hy 
is  not  commenced  within  [the J  one  year  after  the  commission  of  penalty  w 
the  offence  by  a  private  person,  it  may  be  commenced  within  two  forfeiture 
years  thereafter,  in  behalf  of  the  people  of  the  state,  by  the  attorney- 
general,  or  the  district-attorney  of  the  county  where  the  offence 
was  committed.     [Note  1528.] 

§  213.  An  action  upon  a  statute,  for  a  forfeiture  or  penalty  to  the  Limitation 
people  of  the  state  must  he  commenced  within  two  years  after  the  cause  ^f  action 
of  action  has  accrued,    [Note  1529.]  ^eopl«  for 

penalty  or 
forfeiture 

§  214.  Whenever  [,J  by  the  decision  of  the  appellate  division  of  Limitation 

the  supreme  court  [,J  a  construction  is  given  to  a  statute,  an  act  of  action  for 

done,  in  good  faith,  and  in  conformity  to  that  construction,  after  P«^^*y<* 

the  decision  was  made,  and  before  a  reversal  thereof  by  the  court  ^fter  con- 

of  appeals,  is  so  far  valid,  that  the  party  doing  it  is  not  liable  to  structionof 

any  penalty  or  forfeiture,  for  an  act  that  was  adjudged  lawful  by  statute 
the  decision  of  the  court  below.    But  this  section  does  not  control 
or  affect  the  decision  of  the  court  of  appeals,  upon  an  appeal  actually 
taken  before  the  reversal.    [Note  1530.] 

§  215.  A  recovery  in  [such J  an  action  brought  by  the  attorney-  Limitation 
general  or  by  the  district  attorney,  to  recover  property  forfeited  or  a  penalty  upon  subse- 
incurred  bars  a  recovery,  in  any  other  action,  brought  for  the  same  f^^pgnalty^ 

cause.      [Note  1531.]  or  forfeiture 

§  216.  Where  a  statute  gives  a  pecuniary  penalty  or  forfeiture,    Damages  in 
not  exceeding  a  specified  sum,  an  action  may  be  maintained  to  action  for 
recover  the  sum  specified;  and  the  court,  jury,  or  referee,  by  which  f^^eij^ure^ 
or  by  whom  the  issues  of  fact  are  tried,  or,  where  judgment  is  taken 
by  default  for  failure  to  appear  or  plead,  the  damages  are  ascertained, 
may  award  to  the  plaintiff  the  whole  sum,  or  such  a  part  thereof,  as 
it  or  he  deems  proportionate  to  the  offence.    [Note  1532.] 
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§§  217-222 


•Action  by 
or  against 
people 


Limitations 
apply  t 
people 


ARTICLE  26 

People 

§  217.  [And]  The  proceedings  in  an  action  by  or  against  the 
people  [therein]  are  the  same  as  in  an  action  by  a  private  person, 
except  as  otherwise  specially  prescribed,  [in  this  title.]  Where 
judgment  is  rendered,  or  a  final  order  is  made,  against  the  people, 
in  a  civil  action  brought,  or  special  proceeding  instituted,  in  their 
name,  by  a  public  officer,  pursuant  to  a  provision  of  law,  it  must  be 
to  the  same  effect,  and  in  the  same  form,  as  against  a  private  in- 
dividual, who  brings  a  Uke  action,  or  institutes  a  Uke  special  pro- 
ceeding, except  as  otherwise  specially  prescribed  by  law.  [Note 
1533.] 

§  218.  The  Umitations,  prescribed  in  this  [title]  act  apply  alike  to 
actions  brought  in  the  name  of  the  pebple  of  the  State,  or  for  their 
benefit,  and  to  actions  by  private  persons.     [Note  1534.] 

Perishable  Goods,  see  Personal  Property  Law. 


Limitation 
of  action  for 
personal 
injury 

Limitation 
of  action  for 
personal 
injury  from 
negligence 

Limitation 
of  action  for 
libel,  etc. 


ARTICLE  27 

Personal  Injury 

§  219.  An  action  to  recover  damages  for  a  personal  injury,  must  be 
commenced  within  six  years  after  the  cause  of  action  has  accrued^  except 
in  a  case  where  a  diBferent  period  is  expressly  prescribed,  [in  this 
chapter.]     [Note  1535.] 

§  220.  Anactiontorecover  damages  for  a  personal  injury,  resulting 
from  negligence  must  be  commenced  within  three  years  after  the  cause 
of  action  has  accrued,    [Note  1536.] 

§  221.  An  action  to  recover  damages  for  libel,  slander,  assault, 
battery,  seduction,  criminal  conversation,  false  imprisonment,  mali- 
cious prosecution  or  malpractice  mu^t  be  commenced  within  two  years 
after  the  cause  of  action  has  accrued.    [Note  1537.] 

Personal  Property,  see  Personal  Property  Law. 
Places  of  Public  Accommodation  and  Amusement,  see  Public 
Accommodation  and  Amusement. 


Leave  to 
8ue  and 
defend  as 
poor  person 


ARTICLE  28 

Poor  Person 

§  222.  A  poor  person,  whether  an  adult  or  infant,  not  being  of 
ability  to  sue,  who  alleges  that  he  has  a  cause  of  action  against  another 
person,  may  apply  [by  petition]  to  the  court  in  which  the  action 
is  pending,  or  in  which  it  is  intended  to  be  brought,  for  leave  to 
prosecute  as  a  poor  person,  and  to  have  an  attorney  and  counsel 
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assigned  to  conduct  his  action[.J;  and  a  defendant  in  an  action  §§  223-225 
involving  his  right,  title,  or  interest,  in  or  to  real  or  personal  prop- 
erty,  may  petition  the  court,  in  which  the  action  is  pending,  for 
leave  to  defend  the  action  as  a  poor  person,  and  to  have  an  attorney 
and  counsel  assigned  to  conduct  his  defence.    [Note  1538.] 

Presumption,  see  Evidence  Law. 


ARTICLE  29 
Principal- AND  Agent 

§  223.  Where  an  injury  results  from  the  act  or  omission  of  a  deputy  Limitation 
or  agent,  the  time,  within  which  an  action  to  recover  damages  by  of  action  by 
reason  thereof,  must  be  commenced  by  the  principal,  against  the  ^^J^ 
deputy  or  agent,  must  be  computed  from  the  time,  when  a  judgment  deputy  or 
against  the  principal,  for  the  act  or  omission,  is  first  recovered  by  agent 
the  aggrieved  person;  and  a  subsequent  reversal  or  setting  aside  of 
the  judgment  does  not  extend  the  time.    [Note  1539.] 


ARTICLE  30 

Principal  and  Surety 

§  224.  A  surety,  including  a  drawer  or  indorser,  may  recover,  in  Action  by 
an  action  against  his  principal;  and  a  trustee  may,  where  the  trust  surety  and 
estate  is  insufficient  to  reimburse  him,  recover,  in  an  action  against    "*®*®® 
the  beneficiary  whom  he  represents,  his  reasonable  costs  and  other 
expenses,  incurred  necessarily  and  in  good  faith,  in  the  prosecution 
or  defence,  by  the  express  or  implied  consent  of  the  principal  or 
beneficiary,  of  an  action  or  special  proceeding,  relating  to  the  demand 
secured,  or  to  the  trust  estate,  as  the  case  requires.    This  section 
does  not  affect  any  special  agreement  relating  to  those  costs  and 
expenses.     ^Note  1540.] 

§  225.  Surety  or  sureties  or  the  representatives  of  any  surety  Discharge  of 
or  sureties  upon  the  bond  heretofore  or  hereafter  executed,  of  surety 
any  trustee,  committee,  guardian,  assignee,  receiver,  executor, 
administrator  or  other  fiduciary,  shall  be  entitled  as  a  matter  of 
right  to  be,  and  shall  be,  discharged  from  liability  as  hereinafter 
provided,  and  to  that  end  may  on  notice  to  the  principal  named  in 
such  bond  apply  to  the  court  that  accepted  such  bond  or  to  the 
court  of  which  the  judge  that  accepted  such  bond  was  a  member 
or  to  any  judge  thereof,  praying  to  be  relieved  from  liability  as 
such  surety  or  sureties  for  the  act  or  omission  of  such  principal 
occurring  after  the  date  of  the  order  relieving  such  surety  or  sureties 
hereinafter  provided  for  and  that  such  principal  be  required  to 
account  and  give  new  sureties.  Such  notice  of  such  application  may 
be  served  on  said  principal  personally  within  or  without  the  state^ 
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§  225        or,  not  less  than  five  days  prior  to  the  date  on  which  such  applica- 

ITTT T  tion  is  to  be  made,  unless  it  satisfactorily  appears  to  the  court, 

surety"^*^  ^  ^^  *  judg®  thereof,  that  personal  notice  cannot  be  given  with  due 
diligence  within  the  state,  in  which  case  notice  may  be  given  in 
such  manner  as  the  court  or  a  judge  thereof  directs.  Pending  the 
hearing  of  such  application  the  court  or  judge  may  restrain  such 
principal  from  acting  except  to  preserve  the  trust  estate  until  further 
order.  Upon  the  hearing  of  such  application  if  the  principal  does 
not  file  a  new  bond  in  the  usual  form  to  the  satisfaction  of  the  court 
or  judge,  the  court  or  judge  must  make  an  order  requiring  the  prin- 
cipal to  file  a  new  bond  within  such  reasonable  time  not  exceeding 
five  days  as  the  court  or  judge  in  such  order  fixes.  If  such  new  bond 
shall  be  filed  upon  such  hearing  or  within  the  time  fixed  by  said 
order,  the  court  or  judge  must  thereupon  make  a  decree  or  order 
requiring  the  principal  to  account  for  all  his  acts  and  proceedings 
to  and  including  the  date  o^  such  order  and  to  file  such  account 
within  a  time  fixed,  not  exceeding  twenty  days,  and  releasing  the 
surety  or  sureties  making  such  application  from  liability  upon  the 
bond  for  any  act  or  default  of  the  principal  subsequent  to  the  date 
of  such  decree  or  order.  If  the  principal  fail  so  to  file  such  new  bond 
within  the  time  specified,  a  decree  or  order  must  be  made  revoking 
the  appointment  of  such  principal  or  removing  him  and  requiring 
him  to  so  account  and  file  such  account  within  twenty  days.  If  the 
principal  fail  to  file  his  account  as  in  this  section  provided,  such 
surety  or  sureties,  or  representatives  thereof,  may  make  and  file 
such  account  with  like  force  and  effect  as  though  made  and  filed 
by  such  principal,  and  upon  the  settlement  thereof  credit  shall  be 
given  for  all  commissions,  costs,  disbursements,  and  allowances  to 
which  the  principal  would  be  entitled  were  he  accounting,  and  allow- 
ance shall  be  made  to  such  surety  or  sureties  or  representative  for 
the  expense  incurred  in  so  filing  such  account  and  procuring  the 
settlement  thereof.  And  after  the  filing  of  an  account  as  required, 
or  permitted,  in  this  section,  the  court  or  judge  must  upon  the  peti- 
tion of  the  principal  or  surety  or  sureties  or  the  representatives  of 
any  such  surety  or  sureties,  issue  an  order  requiring  all  persons 
interested  in  the  estate  or  trust  funds  to  attend  a  settlement  of  such 
account  at  a  time  and  place  therein  specified  and  upon  the  trust 
fund  or  estate  being  found  or  made  good  and  paid  over  or  properly 
secured,  the  surety  or  sureties  shall  be  discharged  from  any  and  all 
further  liability  and  the  court  or  judge  shall  settle,  determine  and 
enforce  the  rights  and  liabilities  of  all  parties  to  the  proceedings  in 
like  manner  and  to  the  same  extent  as  in  actions  for  an  accounting 
in  the  supreme  court.  And  upon  demand  made  in  writing  by  the 
principal,  such  surety  or  sureties,  or  representatives  thereof,  shall 
return  any  compensation  that  has  been  paid  for  the  unexpired  por- 
tion of  such  suretyship.    [Note  1541.] 

Prisoner,  see  Prison  Law, 
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ARTICLE  31 

Privacy  §§226-229 

§  226.  A  person,  firm  or  corporation  that  uses  for  advertising  pur-  Right  of 
poses,  or  for  the  purposes  of  trade,  the  name,  portrait  or  picture  of  privacy 
any  Uving  person  without  having  first  obtained  the  written  consent 
of  such  person,  or  if  a  minor  of  his  or  her  parent  or  guardian,  is 
guilty  of  a  misdemeanor.     [Note  1542.] 

§  227.  Any  person  whose  name,  portrait  or  picture  is  used  within  Action  for 
this  state  for  advertising  purposes  or  for  the  purposes  of  trade  with-  violation  of 
out  the  written  consent  first  obtained  as  above  provided  may  main-  p^^cy 
tain  an  equitable  action  in  the  supreme  court  of  this  state  against 
the  person,  firm  or  corporation  so  using  his  name,  portrait  or  picture, 
to  prevent  and  restrain  the  use  thereof;  and  may  also  sue  and  recover 
damages  for  any  injuries  sustained  by  reason  of  such  use,  and  if 
the  defendant  shall  have  knowingly  used  such  persons  name,  por- 
trait or  picture  in  such  manner  as  is  forbidden  or  declared  to  be  un- 
lawful by  the  ^ast  section,  the  jury,  in  its  discretion  may  award 
exemplary  damages.  But  nothing  contained  in  this  [act]  article  shall 
be  so  construed  as  to  prevent  any  person,  firm  or  corporation,  prac- 
ticing the  profession  of  photography,  from  exhibiting  in  or  about 
his  or  its  establishment  specimens  of  the  work  of  such  establishment, 
unless  the  same  is  continued  by  such  person,  firm  or  corporation 
after  written  notice  objecting  thereto  has  been  given  by  the  person 
portrayed.     [Note  1543.] 

ARTICLE  32 

Prohibition.     [General  note  1544] 

§  228.  The  writ  of  prohibition  is  abolished  and  the  relief  heretofore  **  Prohibi- 
thiLS  authorized  shall  be  obtained  hereafter  by  action  commenced  by  tion" 
a  summons  to  appear.    In  applying  the  new  remedy  the  provisions  abolished     ^^ 
of  any  stattde  prescribing  special  limitations  or  special  practice  shall  aubgtituted^ 
remain  in  force  but  the  proceeding  shall  be  construed  as  if  it  were  con- 
dttded  by  action  instead  of  by  writ  of  prohibUion.    [Note  1545.] 

ARTICLE  33 

Property 

see  cdso  Personal  Property  Law;  Real  Property  Law 

§  229.  An  action  to  recover  damages  for  an  injury  to  property,  must  Action  for 
be  commenced  within  six  years  after  the  cause  of  action  has  accrued j  injury  to 
except  in  a  case  where  a  different  period  is  expressly  prescribed,  property 
[in  this  chapter.]     [Note  1546.] 
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§§  230-231  §  230.  Upon  the  application  of  a  party  to  an  action  or  a  special 
proceeding,  and  upon  such  terms  as  to  notice  or  otherwise  as  may 
be  just,  an  order  may  be  made  for  the  detention,  deposit,  preserva- 
tion, or  inspection  of  any  property,  being  the  subject  of  the  action 
or  proceeding,  or  as  to  which  any  question  may  arise  therein;  author- 
izing any  person  to  enter  upon  any  land  or  into  any  building  in 
the  possession  of  a  party  to  the  action  or  proceeding  to  make  a 
survey  and  authorizing  any  samples  to  be  taken,  or  any  observation 
to  be  made  or  experiment  to  be  tried,  which  may  be  necessary  or 
expedient  for  the  purpose  of  obtaining  full  information  or  evidence 
necessary  for  the  trial.    [Note  1547.]     *  .^ 


Detention, 
inspection, 
preservation, 
survey,  etc., 
of  property 


ARTICLE  34 


Equal  rights 
in  places  of 
public 

accommoda- 
tion, resort 
or  amuse- 
ment 


Public  Accommodation  and  Amusement 

§  231.  All  persons  within  the  jurisdiction  of  this  state  shall  be 
entitled  to  the  full  and  equal  accommodations,  advantages  and 
privileges  of  any  place  of  public  accommodation,  resort  or  amuse- 
ment, subject  only  to  the  conditions  and  limitations  established  by 
law  and  applicable  alike  to  all  persons.  No  person,  being  the  owner, 
lessee,  proprietor,  manager,  superintendent,  agent  or  employee  of 
any  such  place,  shall  directly  or  indirectly  refuse,  withhold  from  or 
deny  to  any  person  any  of  the  accommodations,  advantages  or 
privileges  thereof,  or  directly  or  indirectly  pubhsh,  circulate,  issue, 
display,  post  or  mail  any  written  or  printed  communication,  notice, 
or  advertisement,  to  the  effect  that  any  of  the  accommodations, 
advantages  and  privileges  of  any  such  place  shall  be  refused,  with- 
held from  or  denied  to  any  person  on  account  of  race,  creed  or  color, 
or  that  the  patronage  or  custom  thereat,  of  any  person  belonging  to 
or  purporting  to  be  of  any  particular  race,  creed  or  color  is  unwel- 
come, objectionable  or  not  acceptable,  desired  or  soUcited.  The 
production  of  any  such  written  or  printed  communication,  notice 
or  advertisement,  purporting  to  relate  to  any  such  place  and  to  be 
made  by  any  person  being  the  owner,  lessee,  proprietor,  superin- 
tendent or  manager  thereof,  shall  be  presumptive  evidence  in  any 
civil  or  criminal  action  that  the  same  was  authorized  by  such  person. 
A  place  of  public  accommodation,  resort  or  amusement  within  the 
meaning  of  this  article,  shall  be  deemed  to  include  any  inn,  tavern 
or  hotel,  whether  conducted  for  the  entertainment  of  transient 
guests,  or  for  the  accommodation  of  those  seeking  health,  recreation 
or  rest,  any  restaurant,  eating-house,  pubUc  conveyance  on  land  or 
water,  bath-house,  barber-shop,  theatre  and  music  hall.  Nothing 
herein  contained  shall  be  construed  to  prohibit  the  mailing  of  a 
private  communication  in  writing  sent  in  response  to  a  specific 
written  inquiry.     [Note  1548.] 
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§  232.  Any  person  who  shall  violate  any  of  the  provisions  of  §§  232-233 
the  foregoing  section,  or  who  shall  aid  or  incite  the  violation  of  any  p^^^^^   ^^^ 
of  said  provisions  shall  for  each  and  every  violation  thereof  be  Uable  violation 
to  a  penalty  of  not  less  than  one  hundred  dollars  nor  more  than  five 
hundred  dollars,  to  be  recovered  by  the  person  aggrieved  thereby 
or  by  any  resident  of  this  state,  to  whom  such  person  shall  assign 
his  cause  of  action,  in  any  court  of  competent  jurisdiction  in  the 
county  in  which  the  plaintiff  or  the  defendant  shall  reside;  and 
shall,  also,  for  every  such  offense  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  fined  not  less  than  one  hundred 
dollars  nor  more  than  five  hundred  dollars,  or  shall  be  imprisoned 
not  less  than  thirty  days  nor  more  than  ninety  days,  or  both  such 
fine  and  imprisonment.    [Note  1549.] 

Public  Corporation,  see  General  Corporation  Law. 

Public  Officer,  see  Public  Officers  Law. 

Purchase  Money,  see  Real  Property  Law. 

Real  Property,  see  Real  Property  Law. 

Receiver,  see  Judiciary  Law. 

Recovery  of  Purchase  Money,  see  Real  Property  Law. 

Recovery  of  Real  Property,  see  Real  Property  Law. 

Redemption,  see  Real  Property  Law. 

Replevin,  see  Personal  Property  Law. 

Restitution,  see  Real  Property  Law. 

Right  of  Privacy,  see  Privacy. 

Rights  and  Limitations,  see  Real  Property  Law. 

Sale,  see  Notice. 

Sample,  see  Property. 


ARTICLE  35 

Sealed  Instrument 

§  233.  An  action  upon  a  sealed  instrument  must  be  commenced  Limitation 
within  twenty  years  after  the  caicse  of  action  has  accrued.    But  where  of  action  on 
the  action  is  brought  for  breach  of  a  covenant  of  seizin,  or  against  ?f*^®^  "i" 
incumbrances,  the  cause  of  action  is,  for  the  purposes  of  this  section 
only,  deemed  to  have  accrued  upon  an  eviction,  and  not  before. 
[Note  1550.] 

Seduction,  see  Personal  Injury. 
Separation,  see  Domestic  Relations  Law. 
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Civiii  Rights  Law 


§§  234-^235 


Designation 
for  service 


ARTICLE  36 

Service  of  Papers 

see  also  SvbstitiUed  Service 

§  234.  A  resident  of  the  state,  of  full  age,  may  execute  under 
his  hand,  and  acknowledge,  in  the  manner  required  by  law  to  entitle 
a  deed  to  be  recorded,  a  written  designation  of  a.nother  resident 
of  the  state,  as  a  person  upon  whom  to  serve  a  summons,  or  any 
process  or  other  paper  for  the  commencement  of  a  civil  special  pro- 
ceeding, in  any  court  or  before  any  officer,  during  the  absence  from 
the  state  of  New  York  of  the  person  making  the  designation;  and  may 
file  the  same,  with  the  written  consent  of  the  person  so  designated, 
executed  and  acknowledged  in  the  same  manner,  in  the  office  of 
the  clerk  of  the  county,  where  the  person  making  the  designation 
resides.  The  designation  must  specify  the  occupation,  or  other 
proper  addition,  and  the  residence  of  the  person  making  it,  and  also 
of  the  person  designated;  and  it  remains  in  force  during  the  period 
specified  therein,  if  any;  or,  if  no  period  is  specified  for  that  purpose, 
for  three  years  after  the  filing  thereof.  But  it  is  revoked  earlier, 
by  the  death  or  legal  incompetency  of  either  of  the  parties  thereto; 
or  by  the  fifing  of  a  revocation  thereof,  or  of  the  consent,  executed 
and  acknowledged  in  like  manner.  While  the  designation  of  a  person 
upon  whom  to  make  service  remains  in  force,  a  summons,  against 
the  person  making  it,  in  any  court  or  before  any  officer,  may  be 
served  upon  the  person  so  designated,  in  like  manner  and  with  like 
effect,  as  if  it  were  served  personally  upon  the  person  making  the 
designation,  notwithstanding  the  return  of  the  latter  to  the  state  of 
New  York.     [Note  1551.] 

Sheriff,  see  County  Law. 
Slander,  see  Personal  Injury, 


ARTICLE  37 


Action  on 
liability 
created  by 
statute 


Statute 

see  also  Penalty  and  Forfeiture 

§  235.  An  action  to  recover  upon  a  liability  created  by  statute, 
except  a  penalty  or  forfeiture,  must  be  commenced  within  six  years 
after  the  cause  of  action  has  accrued,     [Note  1552.] 


Suing  in  Name  of  Another  77 

ARTICLE  38  §§  236-239 

Substituted  Service 

§  236.  Where  the  summons  is  served,  pursuant  to  an  order  for  Effect  of 
substituted  service  [made  as  prescribed  in  this  article,]  in  any  other  substituted 
manner  than  personally  without  the  state  and  the  defendant  so  ^^^^ 
served  does  not  appear,  he,  or  his  representative,  on  application  and 
sufficient  cause  shown,  at  any  time  before  final  judgment,  must  be 
allowed  to  defend  the  action;  and,  except  in  an  action  for  divorce, 
or  wherein  the  contrary  is  expressly  prescribed  by  law,  such  defend- 
ant, or  his  representative,  must,  in  like  manner,  upon  good  cause 
shown,  and  upon  just  terms,  be  allowed  to  defend,  after  final  judg- 
ment, at  any  time  within  one  year  after  personal  service  of  written 
notice  thereof;  or,  if  such  a  notice  has  not  been  served,  within  seven 
years  after  the  filing  of  the  judgment-roll.  If  the  defence  is  successful, 
and  the  judgment,  or  any  part  thereof,  has  been  collected  or  other- 
wise enforced,  such  restitution  may  thereupon  be  compelled,  as  the 
court  directs;  but  the  title  to  property  sold  to  a  purchaser  in  good 
faith,  pursuant  to  a  direction  contained  in  the  judgment,  or  by  virtue 
of  an  execution  issued  upon  the  same,  shall  not  be  affected  thereby. 
[So  much  of  section  445  of  this  act,  as  requires  the  court  to  allow 
a  defendant  to  defend  an  action,  after  final  judgment,]  This  section 
does  not  apply  to  an  action  for  partition.    [Note  1553.] 


ARTICLE  39 

Suing  in  Name  of  Another 

§  237.  If  a  person,  vexatioiisly  or  maliciously,  in  the  name  of  Action  for 
another  but  without  the  latter's  consent,  or  in  the  name  of  an  un-  ^^^^^  ^^ 

,  X-  J.    i_  1  aame  of 

known  person,  commences  or  contmues,  or  causes  to  be  commenced  or  another 
continued,  an  action  or  special  proceeding,  in  a  court,  of  record  or 
not  of  record,  or  a  special  proceeding  before  a  judge  or  a  justice 
of  the  peace;  or  takes,  or  causes  to  be  taken,  any  proceeding,  in  the 
course  of  an  action  or  special  proceeding  in  such  a  court,  or  before 
such  an  officer,  either  before  or  after  judgment  or  other  final  deter- 
mination; an  action,  to  recover  damages  therefor,  may  be  maintained 
against  him,  by  the  adverse  party  to  the  action  or  special  proceeding. 
[Note  1554.]   " 

§  238.  An  action  specified  in  the  preceding  section  [and  a  like  Action  by 
action]  may  be  maintained  by  the  person,  if  any,  whose  action  by  person  whose 
person  whose  name  wa^  thus  used.    [Note  1555.]  ^*°J^  ^^ 

§  239.  In  an  action,  brought  by  the  adverse  party,  as  prescribed  in  Damages  in 
the  last  section,  the  plaintiff,  if  he  recovers  final  judgment,  is  entitled  action  for 
to  recover  treble  damages.     In  an  action,  brought  by  the  person  ®^"^"l 
whose  name  was  used,  as  prescribed  in  the  last  section,  the  plaintiff  another 
is  entitled  to  recover  his  actual  damages,  and  two  hundred  and  fifty 
dollars  in  addition  thereto.     [Note  1556.] 
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Civil  Rights  Law 

Summary  Possession,  see  Real  Property  Law. 

Supplementary  Proceedings,  see  Debtor  and  Creditor  Law. 

Surety,  see  Principal  and  Surety. 

Surrogate,  see  Judiciary  Law. 

Survey,  see  Real  Property  Law. 

Tenant  for  Life,  see  Real  Property  Law. 

Tenants  in  Common,  see  Real  Property  Law. 

Tenure  of  Real  Property,  see  Real  Property  Law. 

Trees  and  Wood,  see  Real  Property  Law. 

Trespass,  see  Real  Property  Law. 


i"* 


ARTICLE  40 


Action  by 
trustee]; 


Trust  and  Trustee 

§  240.  A  county  treasurer,  or  other  officer,  or  a  guardian,  com- 
mittee, or  other  trustee,  in  whose  name  is  taken  a  bond,  mortgage, 
or  other  security,  or  public  stock,  representing  money,  paid  into 
court,  in  an  action;  or  to  whom  stock  or  a  security,  or  an  account, 
deed,  voucher,  receipt,  or  other  paper,  representing  or  relating  to 
such  money,  is  transferred,  delivered,  made,  or  given,  pursuant  to 
law,  is  vested  with  title  for  the  purposes  of  the  trust,  and  may  bring 
an  action  upon  or  in  relation  to  the  same,  in  his  official  or  representa- 
tive character.     [Note  1557.] 

Undertaking,  see  Bond  and  Undertaking. 
Unincorporated  Association,  see  General  Association  Law. 
Usurpation  of  Office,  see  Public  Oncers  Law. 
Waste,  see  Real  Property  Law. 
Will,  see  Decedent  Estate  Law. 


Action  against 

defaulting 

witness 


ARTICLE  41 

Witness 

§  241.  A  person  who  is  duly  subpoenaed,  as  prescribed  [in  the  last 
section]  by  law,  must  obey  the  subpoena;  and  if  he  fails  so  to  do, 
without  a  reasonable  excuse,  he  is  liable,  in  addition  to  any  other 
punishment  which  may  be  lawfully  inflicted  therefor,  for  the  dam- 
ages sustained  by  the  person  aggrieved,  in  consequence  of  the  failure, 
and  fifty  dollars  in  addition  thereto  to  be  recovered  [as  prescribed 
in  section  853  of  this  act]  by  action.     [Note  J.558  j 


Witness  79 

§  242.  A  person  [so]  duly  subpoenaed,  who  fails,  without  reason-   §§  242-243 
able  excuse,  to  obey  the  subpoena,  or  a  person  who  fails,  without  5^~T3J 
reasonable  excuse,  to  obey  an  order,  duly  served  upon  him,  made  by  ^f  witness  to 
the  court,  or  a  judge,  in  an  action,  before  or  after  final  judgment  subpoena 
therein,  requiring  him  to  attend,  and  be  examined,  or  so  to  attend,  and 
bring  with  him  a  book  or  paper,  is  liable,  in  addition  to  punishment  for 
contempt,  for  the  damages  sustained  by  the  party  aggrieved  in  con- 
sequence of  the  failure,  and  fifty  dollars  in  addition  thereto.     Those 
sums  may  be  recovered  in  one  action,  or  in  separate  actions.     If  he 
is  a  party  to  the  action  in  which  he  was  subpoenaed,  the  court  may, 
as  aa  additional  punishment,  strike  out  his  pleading.     This  section 
applies  [The  foregoing  provisions  of  this  title,  relating  to  a  person 
required,  by  an  order  of  a  court,  to  attend,  apply,]  where  such  an 
attendance  is  required  by  the  terms  of  a  judgment [.];  bvi  does 
[The  foregoing  sections  of  this  title  do]  not  apply  to  a  subpoena 
issued  by  a  justice  of  the  peace;  or  to  a  witness  subpoenaed  to  at- 
tend a  court  held  by  a  justice  of  the  peace;  or  to  a  case  where  special 
provision  is  otherwise  made  by  law,  for  compelling  the  attendance 
of  a  witness.     [Note  1559.] 

§  243.  Except  as  otherwise  specially  prescribed  in  [this  article,]  Mode  of 
when  an  oath  is  administered,  the  witness  shall  lay  his  hand  on  the  swearing 
gospels  and  express  assent  to  the  oath,  and  it  shall  be  according  to  ^  ^^^ 
the  present  practice  except  that  the  witness  need  not  kiss  the  gospels. 

The  oath  must  be  administered  in  the  following  form,  to  a  per- 
son who  so  desires,  the  laying  of  the  hand  upon  the  gospels  beiiig 
omitted:  "  You  do  swear,  in  the  presence  of  the  ever-living  God." 
While  so  swearing,  he  may  or  may  not  hold  up  his  hand,  at  his  option. 

A  solemn  declaration  or  affirmation,  in  the  following  form,  must 
be  administered  to  a  person  who  declares  that  he  has  conscientious 
scruples  against  taking  an  oath,  or  swearing  in  any  form:  "  You 
do  solemnly,  sincerely,  and  truly,  declare  and  affirm." 

If  the  court  or  officer,  before  which  or  whom  a  person  is  offered 
as  a  witness,  is  satisfied,  that  any  peculiar  mode  of  swearing,  in 
lieu  of,  or  in  addition  to  laying  the  hand  upon  the  gospels,  is,  in 
his  opinion,  more  solemn  and  obligatory,  the  court  or  officer  may, 
in  its  or  his  discretion,  adopt  that  mode  of  swearing  the  witness. 

A  person  believing  in  a  religion,  other  than  the  Christian,  may 
be  sworn  according  to  the  peculiar  ceremonies,  if  any,  of  his  religion, 
instead  of  as  prescribed  in  this  section.  £845  or  section  846  of  this 
act.]     [Note  1560.]  ;; 

Writs,  see  Certiorari;  Habeas  Corpus;  Mandamus;  Prohibition. 


80 


Civil  Riqhts  Law  . 


§§  244r-245 


Construction 
of  act 


ARTICLE  42 

Construction 

§  244.  The  provisions  of  this  [chapter]  act  apply,  and  constitute 
the  only  rules  of  limitation  applicable,  to  a  civil  action  or  special 
proceeding,  except  in  one  of  the  following  cases : 

1.  A  case,  where  a  different  limitation  is  specially  prescribed  by 
law,  or  a  shorter  limitation  is  prescribed  by  the  written  contract  of 
the  parties; 

2.  A  cause  of  action  or  a  defence  which  accrued  before  the  first 
day  of  July,  1848.  The  statutes  then  in  force  govern,  with  respect 
to  such  a  cause  of  action  or  defence; 

3.  A  case,  not  included  in  the  last  subdivision,  in  which  a  person 
is  entitled,  when  this  act  takes  effect,  to  commence  an  action,  or  to 
institute  a  special  proceeding,  or  to  take  any  proceeding  therein,  or 
to  pursue  a  remedy  upon  a  judgment,  where  he  commences,  insti- 
tutes, or  otherwise  resorts  to  the  same,  before  the  expiration  of  two 
years  after  [this  act  takes  effect]  June  2,  1876;  in  either  of  which 
cases,  the  provisions  of  law  applicable  thereto,  immediately  before 
this  act  takes  effect,  continue  to  be  so  applicable,  notwithstanding 
the  repeal  thereof; 

4.  A  case,  where  the  time  to  commence  an  action  [has]  had  ex- 
pired, [when  this  act  takes  effect.]  June  2^  1876, 

The  word,  "  action '',  contained  in  this  [chapter]  ad,  is  to  be 
construed,  when  it  is  necessary  so  to  do,  as  including:  a  special  pro- 
ceeding, or  any  proceeding  therein,  or  in  an  action.     [Note  1561.] 


ARTICLE  43 


Effect 


Effect. 

§  245.  This  act  shall  take  effect  September  first,  nineteen  hundred 
and  sixteen. 


CODE  OF  CRIMINAL  PROCEDURE 

(Provisions  from  the  Code  of  Civil  Procedure  down  to  January  1, 
1915,  assigned  to  the  Code  of  Criminal  Procedure.) 


Code  of  Criminal  Procedure 

An  Act  to  Amend  the  Code  of  Criminal  Procedure  in  Relation  to 
changes  in  the  Court,  the  production  of  civil  prisoners,  testimony 
taken  in  civil  actions  and  preferences  of  criminal  actions. 

The  People  of  the  State  of  New  York,  represerUed  in  Senate  and 
Assembly^  do  enact  as  follows: 

Section  1.  The  Code  of  Criminal  Procedure  is  hereby  amended 
by  adding  thereto  the  following  sections:  §§10d-54la 

§  lOd.  A  criminal  action  or  special  proceeding,  in  a  court  of  Change  in 
record,  is  not  discontinued  by  a  vacancy  or  change  in  the  judges  of  composition 
the  court,  or  by  the  re-election  or  re-appointment  of  a  judge;  but  ^^ting*" 
it  must  be  continued,  heard  and  determined,  by  the  court,  as  con-  action  or  pro- 
stituted at  the  time  of  the  hearing  or  determination.    [Note  1562.]  ceeding 

§  312a.  Where  a  person,  who  has  been  indicted  for  a  criminal  Production 

.  offence,  is  held  by  a  sheriff,  by  virtue  of  a  mandate  in  a  civil  action  before  the 

or  special  proceeding,  the  court,  in  which  the  indictment  is  pending,  ^^  ^^  ?ivil 

may  make  an  order,  requiring  the  sheriff  to  bring  him  before  the  ^i^^or^' 

court;  whereupon  the  court  may  make  such  disposition  of  the  pris-  criminal 

oner,  as  to  it  seems  proper.     [The  sheriff's  fees  and  expenses,  in  so  ofifence 
doing,  are  a  county  charge  of  the  county  wherein  the  court  is  sitting.] 
[Note  1563.] 

§  393b.  In  an  action  against  persons  acting  as  a  corporation  with-  Testimony  in 
oiU  avihority  or  against  a  foreign  corporationy  an  answer  given  by  a  ^^^  action 
witness  after  his  protest  on  the  ground  that  such  evidence  will  tend  to 
incriminate  him  [but  such  answer]  cannot  be  used  as  evidence 
against  the  person  so  answering,  in  a  criminal  action  or  criminal 
proceeding.     [Note  1564.] 

§  541a.  A  criminal  action,  including  an  appeal  or  other  proceeding  Preference 
in  a  criminal  cause,  is  entitled,  under  the  direction  of  the  court,  to 
preference  in  the  trial  or  hearing  thereof,  over  all  civil  actions  and 
special  proceedings  [,except  as  prescribed  in  the  last  section.] 
except  a  trials  motion^  appeal  or  hearing  in  an  action  by  the  people 
for  misappropriaiion.     [Note  1565.] 

§  2.  This  act  shall  take  effect  September  first,  nineteen  hundred  Effect 
and  sixteen. 

[83] 


COSTS,  FEES,  DISBURSEMENTS  AND 

INTEREST   LAW 

(Provisions  from  the  Code  of  Civil  Procedure  relating  to  costs,  fees, 
disbursements  and  interest  down  to  January  1,  1915,  arranged 
alphabetically  in  a  new  consolidated  law.) 


Costs,  Fees,  Disbursements  and  Interest  Law 

An  Act  Relating  to  the  Costs,  Fees,  Disbursements  and  Interest  in 
Actions  and  Special  Proceedings,  Constituting  Chapter  15a  of 
the  Consolidated  Laws.      [General  Note  1566.] 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly,  do  enact  as  follows: 


ARTICLE  1 

§  1.  This  act  shall  be  known  as  the  "  Costs,  Fees,  Disbursements 
and  Interest  Law." 

ARTICLE  2 

General  Provisions  §  2 


§  2.  The  plaintiff  is  entitled  to  costs  of  course,  upon  the  rendering  Plaintiflf's 
f  a  final  judgment  in  his  favor,  in  either  of  the  following  actions:       c<»ts  of 

coursG 

1.  An  action,  triable  by  a  jury,  to  recover  real  property,  or  an 
interest  in  real  property;  or  in  which  a  claim  of  title  to  real  property 
arises  upon  the  pleadings,  or  is  certified  to  have  come  in  question 
upon  the  trial; 

2.  An  action  to  recover  a  chattel;  [But  if  the  value  of  the  chattel, 
or  of  all  the  chattels,  recovered  by  the  plaintiff,  as  fixed,  together 
with  the  damages,  if  any,  awarded  to  him,  is  less  than  fifty  dollars, 
the  amount  of  bis  costs  cannot  exceed  the  amount  of  the  value  and 
the  damages.] 

£3.  An  action  specified  in  subdivision  first,  third,  fourth  or  fifth 
of  section  2863  of  this  act.  But  if,  in  an  action  to  recover  damages 
for  an  assault,  battery,  false  imprisonment,  libel,  slander,  criminal 
conversation,  seduction,  or  malicious  prosecution;  or  a  fine  or  penalty 
in  which  the  people  of  the  state  are  a  party,  the  plaintiff  recovers 
less  than  fifty  dollars  damages,  the  amount  of  his  costs  can  not 
exceed  the  damages.] 

5.  An  action  where  the  people  of  the  state  are  a  party;  where  the 
action  is  to  recover  damages  for  an  dssauUy  battery,  false  imprison- 
mentj  libei,  slander,  criminal  conversation,  seduction,  malicious  prosecu- 
tion; where  the  action  is  brought  against  the  surviving  husband  or  wife 
of  a  decedent  and  the  next  of  kin  of  an  intestate,  or  the  next  of  kin  or 
legatees  of  a  testator,  to  recover  to  the  extent  of  the  assests  paid  or  dis- 
tributed to  them  for  a  debt  of  the  decedent  upon  which  an  action  might 
have  been  mairUained  against  the  executor  or  administrator;  where  the 
action  is  brought  by  an  executor  or  administrator  to  recover  damages, 
for  a  wrongful  act,  neglect  or  default  by  which  the  decedent's  death  was 
caused;  an  action  founded  upon  the  spoliation  or  other  misappropria- 
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§  2         tion  of  public  property;  where  the  action  is  brought  against  the  legatees 

-~-* or  devisees  to  recover  a  share  of  the  property  of  a  decedent  by  a  child 

bom  after  the  making  of  a  wiU  or  by  a  subscribing  tvitness  to  a  wili; 
when  the  action  is  brought  against  the  heirs  of  an  intestate  or  the  heirs 
and  devisees  of  a  te^taJtor  to  recover  for  the  debts  of  the  decedent  arising 
by  simple  contra^U   or  by  specialty; 

4.  An  action,  other  than  one  of  those  specified  in  the  foregoing 
subdivisions  of  this  section,  in  which  the  complaint  demands  judg- 
ment for  a  sum  of  money  only.  [But  the  plaintiff  is  not  entitled 
to  costs,  under  this  subdivision,  unless  he  recovers  the  sum  of  fifty 
dollars  or  more.] 

£5.  In  all  actions  hereafter  brought  in  the  supreme  court,  triable 
in  the  county  of  New  York  which  could  have  been  brought,  except 
for  the  amount  claimed  therein,  in  the  city  court  of  the  city  of  New 
York,  and  in  which  the  defendant  shall  have  been  served  with  process 
within  the  county  of  New  York,  the  plaintiff  shall  recover  no  costs  or 
disbursements  imless  he  shall  recover  one  thousand  dollars  or  more. 
In  all  actions  hereafter  brought  in  the  supreme  court,  triable  in  the 
county  of  Kings,  which  could  have  been  brought^,  except  for  the 
amount  claimed  therein,  in  the  county  court  of  Kings  county,  and 
in  which  the  defendant  shall  have  been  served  with  process  within 
the  county  of  Kings,  the  plaintiff  shall  recover  no  costs  or  disburse- 
ments unless  he  shall  recover  five  hundred  dollars  or  more.  In  all 
actions  hereafter  originally  brought  in  the  supreme  court,  triable 
in  the  county  of  Albany,  and  in  which  the  defendant  is  a  resident 
of  the  county  of  Albany,  which  could  have  been  brought,  except  for 
the  amount  claimed  therein,  in  the  county  court  of  the  county  of 
Albany,  the  plaintiff  shall  recover  no  costs  or  disbursements  unless 
he  shall  recover  five  hundred  dollars  or  more.  In  all  actions  here- 
after brought  in  the  supreme  court,  triable  in  the  county  of  New 
York  of  the  county  of  Kings,  or  in  the  city  court  of  the  city  of  New 
York  of  the  county  court  of  Kings  county,  which  could  have  been 
brought,  except  for  the  amount  claimed  therein,  in  the  munici- 
pal court  of  the  city  of  New  York,  and  in  which  the  defendant 
shall  have  been  served  with  process  within  the  city  of  New  York, 
the  plaintiff  shall  recover  no  costs  or  disbursements  unless  he  shall 
recover  two  hundred  and  fifty  dollars  or  more.  The  fact  that  in 
any  action  a  plaintiff  is  not  entitled  to  costs  under  the  provisions 
of  this  subdivision  shall  not  entitle  the  defendant  to  costs  under 
the  next  following  section.]     [Note  1567.] 

Defendant's         §  3.  The  defendant  is  entitled  to  costs,  of  course,  upon  the  render- 
^ofi^^  ing  of  final  judgment,  in  an  action  specified  in  the  |1ast]  preceding 

section  unless  the  plaintiff  is  entitled  to  costs,  as  therein  prescribed; 
but  the  fact  that  in  any  action  a  plaintiff  is  not  entitled  to  costs 
[under  the  provisions  of  this  subdivision,]  because  the  action  vxis 
brought  in  a  court  of  higher  jurisdiction  than  it  might  have  been  brought^ 
shall  not  entitle  the  defendant  to  costs,  [under  the  next  following 
section.]    [Note  1568.] 


course 
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§  4.  Except  as  prescribed  in  the  [last  two]  preceding  sections,       §§  4-8 
the  court  may,  upon  the  rendering  of  a  final  judgment,  in  its  dis-  5j^^!^^^^I 
cretion,  award  costs  to  any  party  in  such  sum  not  exceeding  the  ^ry  costs  " 
total  amount  authorized  by  statute  as  to  the  court  shall  seem  just. 
[Note  1569.1 

§  5.  [But]  Where,  in  [such]  an  action  wherein  the  plaintiff  is  Discretion- 
entitled  to  costs  of  course  [against  two  or  more  defendants,]  the  wy  costs 
plaintiff  is  entitled  to  costs  against  one  or  more  defendants,  but  not 
c^ainst  all  of  them,  none  of  the  defendants  are  entitled  to  costs,  of 
course.  In  that  case,  costs  may  be  awarded,  in  the  discretion  of 
the  court,  to  any  defendant,  against  whom  the  plaintiff  is  not  entitled 
to  costs,  where  he  did  not  unite  in  an  answer,  and  was  not  united 
in  interest,  with  a  defendant,  against  whom  the  plaintiff  is  entitled 
to  costs.     [Note  1570.] 

§  6.  If  the  plaintiff  elects  to  continue  [the]  an  action,  after  sever-  ^^^  "P®^ 
ance  and  judgment  upon  part  of  his  claim,  expressly  or  by  not  deny-  ^^^on^ 
ing,  admitted  by  the  defendant's  answer  his  right  to  costs  upon 
the  judgment  is  the  same,  as  if  it  was  taken  in  an  action  brought 
for  only  that  part  of  the  claim  a^  to  which  the  action  has  been  con- 
tinued.  If  the  plaintiff  does  not  elect  to  continue  the  action,  costs 
must  be  awarded,  as  upon  final  judgment  in  any  other  case.  [Note 
1671.1 

§  7.  In  an  action  [specified  in  section  3228  of  this  act,]  in  which  Costs  where 
the  plaintiff  is  entitled  to  costs  of  course  wherein  the  complaint  sets  §ef^^xit     j 
forth  separately  two  or  more  causes  of  action,  upon  which  issues  of  recover  upon 
fact  are  joined,  if  the  plaintiff  recovers  upon  one  or  more  of  the  issues^  separate 
and  the  defendant  upon  the  other  or  others,  each  party  is  entitled  ^^^^ 
to  costs  against  the  adverse  party,  unless  it  is  certified  that  the 
substantial  cause  of  action  was  the  same  upon  each  issue;  in  which 
case,  the  plaintiff  only  is  entitled  to  costs.     Costs,  to  which  a  party 
is  so  entitled,  must  be  included  in  the  final  judgment,  by  adding 
them  to,  or  offsetting  them  against,  the  sum  awarded  to  the  pre- 
vailing party;  or  otherwise,  as  the  case  requires.    But  this  section 
does  not  entitle  a  plaintiff  to  costs,  in  a  case  [specified  in  subdivision 
fourth  of  section  3228  of  this  act,  where  he  is  not  entitled  to  costs, 
as  prescribed  in  that  subdivision.]  where  he  would  not  otherwise  he 
entitled  to  costs.    [Note  1572.} 

§  8.  A  charge,  for  the  attendance  of  a  witness,  cannot  be  allowed  Affidavit  for 
without  an  affidavit,  stating  the  number  of  days  of  his  actual  attend-  disburse^, 
ance;  and,  if  travel  fees  are  charged,  the  distance  for  which  they  are  ^^^^ 
allowed.    A  charge,  for  a  copy  of  a  document  or  paper,  cannot  be 
allowed,   without  an  affidavit,   stating  that  it  was  actually  and 
necessarily  used,  or  was  necessarily  obtained  for  use.    Ah  item  of 
disbursements,  in  a  bill  of  costs,  cannot  be  allowed,  in  any  case, 
unless  it  is  verified  by  affidavit,  and  appears  to  have  been  necessarily 
incurred,  and  to  be  reasonable  in  amount.     [Note  1573.] 


•*.. 
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§§  9-13  §  9.  Unless  otherwise  specially  provided  the  costs,  fees,  disburse- 
r~ — — —  ments  and  interest  allowed  in  actions  and  special  proceedings  shall 
ooflte^  o        1^^  ^^  ^j^^  amounts  prescribed  in  this  act.     [Note  1574.] 

Prepayment  §  10.  A  justice  of  the  peace,  or  a  constable,  juror,  or  witness, 

of  costs  and  before  a  justice  of  the  peace,  is  not  obliged  to  render  any  service 

justice's  [specified  in  this  title,]  without  the  previous  payment  or  tender 

court  of  bis  fee  therefor.    [Note  1575.] 

Payment  by  §  11*  In  an  action  before  a  justice  of  the  peace,  if  any  services 
adverse  party  are  rendered  for  a  party,  and  he  neglects  to  pay  the  fees  allowed 
of  costs  and  therefor  by  law,  the  other  partv  may  pay  those  fees,  and  the  amount 
'=■■ «».  5^^'  ->»"«  '«-i  «  P««  «'  ""  «««.  «  b.  --v,.  ««.,.    [Note 

Acknowledgment,  see  Oath  and  Acknowledgment. 

ARTICLE  3 

Additional  Allowance 

Application  §  12.  An  application  for  an  additional  allowance  of  costs  shall  be 

for  additional  made  to  the  court  before  which  the  trial  was  had  or  the  judgment 
allowance        rendered,  and  shall  in  all  cases  be  made  before  final  costs  are  adjusted. 
[Note  1577.] 

Additional  §  13.  Where  the  action  is  brought  to  foreclose  a  mortgage  upon 

*JJjJ^^^^,    real  property;  or  for  the  partition  of  real  property;  or  to  procure  an 

adjudication  upon  a  will  or  other  instrument  in  writing;  or  to  compel 
the  determination  of  a  claim  to  real  property;  or  where  in  any  action, 
[a  warrant]  an  order  of  attachment  against  property  has  been 
issued;  the  plaintiff,  if  a  final  judgment  is  rendered  in  his  favor, 
and  he  recovers  costs,  is  entitled  to  recover,  in  addition  to  the  costs 
prescribed  in  [the  last  section]  this  act  the  following  percentages,  to 
be  estimated  upon  the  amount  found  to  be  due  upon  the  mortgage; 
or  the  value  of  the  property  partitioned,  affected  by  the  adjudication 
upon  the  will  or  other  instrument,  or  the  claim  to  which  is  deter- 
mined; or  the  value  of  the  property  attached,  not  exceeding  the  sum 
recovered,  or  claimed;  as  the  case  may  be: 

1.  Upon  a  sum,  not  exceeding  two  hundred  dollars,  ten  per  centum; 

2.  Upon  an  additional  sum,  not  exceeding  four  hundred  dollars, 
five  per  centum; 

3.  Upon  an  additional  sum,  not  exceeding  one  thousand  dollars, 
two  per  centum; 

4.  Where  such  an  action  is  settled  before  judgment,  the  plaintiff 
is  entitled  to  a  percentage  upon  the  amount  paid  or  secured  upon 
the  settlement,  at  one-half  of  those  rates; 

5.  In  an  action  to  foreclose  a  mortgage  upon  real  property,  where 
a  part  of  the  mortgage  debt  is  not  due,  if  the  final  judgment  directs 
the  sale  of  the  whole  property,  [as  prescribed  in  section  1637  of 
this  act,]  the  percentages,  specified  in  this  section,  must  be  computed 


certain  cases] 
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upon  the  whole  sum,  unpaid  upon  the  mortgage.     But  if  it  directs     §§  14-17 

the  sale  of  a  part  only,  [as  prescribed  in  section  1636  of  this  act,]  ' 

they  must  be  computed  upon  the  sum  actually  due;  and  if  the  court 
thereafter  grants  an  order,  directing  the  sale  of  the  remainder,  or 
a  part  thereof,  the  percentages  must  be  computed  upon  the  amount 
then  due;  but  the  aggregate  of  the  percentages  shall  not  exceed  the 
sum,  which  would  have  been  allowed,  if  the  entire  sum  secured  by 
the  mortgage  had  been  due,  when  final  judgment  was  rendered. 
[Note  1578.] 

§  14.  In  an  action  brought  to  foreclose  a  mortgage  upon  real  Additional 
property  or  for  the  partition  of  real  property  or  in  a  difficult  and  diffic^^caro 
extraordinary  case  (where  a  defense  has  been  interposed  in  an  action), 
or,  except  in  the  first  and  second  judicial  district,  in  [a  special  pro- 
ceeding by  certiorari]  an  action  to  review  an  assessment  under  ar- 
ticle thirteen  of  the  Tax  Law,  and  the  acts  amending  the  same,  the 
court  may  also,  in  its  discretion,  award  to  any  party  a  further  sum, 
as  follows: 

1.  In  an  action  to  foreclose  a  mortgage,  a  sum  not  exceeding  two 
and  one-half  per  centum  upon  the  sum  due,  or  claimed  to  be  due 
upon  the  mortgage,  nor  the  aggregate  sum  of  two  hundred  dollars; 

2.  In  any  action,  or  special  proceeding,  specified  in  this  section, 
where  a  defense  has  been  interposed,  or  in  an  action  for  the  parti- 
tion of  real  property  a  sum  not  exceeding  five  per  centum  upon  the 
sum  recovered,  or  claimed,  or  the  value  of  the  subject-matter  in- 
volved.    [Note  1579.] 

§  15.  [But]  All  the  sums  awarded  to  the  plaintiff,  as  prescribed  Limitation 
in  section  [3252]  13  of  this   act,  or  to  a  party  or  two  or  more  ^^^^ 
parties  on  the  same  side,  as  prescribed  in  the  last  sentence  of  sec-  ^ny  case 
tion  [3251]  ^5  of  this  act,   and   in   subdivision  second  of   [the 
last]  section    14  cannot  exceed,   in  the  aggregate,  two  thousand 
dollars.     [Note  1580.] 

ARTICLE  3 
Additional  Defendant 

§  16.  To  the  plaintiff  for  each  additional  defendant  served  with  Additional 
the  summons,  not  exceeding  ten,  two  dollars;  and  for  each  necessary  ^®^®^jj*°^*?^ 
defendant,  in  excess  of  that  number,  served  with  the  summons,  one  Berv«<i^*" 
dollar.    [Note  1581.]  ^^^^"^ 

•ARTICLE  4 
Adjournment 

§  17.  Where  an  application  is  made  to  a  court  or  a  referee,  to  Adjournment 
adjourn  a  trial,  the  payment  to  the  adverse  party  of  a  sum  not  ex-  ^^ 
ceeding  ten  dollars,  [or,  in  the  city  court  of  the  city  of  New  York,  a 
sum  not  exceeding  five  dollars,]  besides  the  fees  of  his  witnesses, 
and  other  taxable  disbursements,  already  made  or  incurred,  which 
are  rendered  ineffectual  by  the  adjourmnent,  may  be  required,  as  a 
condition  of  granting  the  adjournment.     [Note  1582.] 

Administrator,  see  Executor  and  Administrator. 
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AHTICLE  5. 

After  Notice  op  Trial 

§  18.  To  either  party  for  all  proceedings,  after  notice  of  trial 
and  before  trial,  except  as  otherwise  prescribed  in  this  [article,! 
act,  fifteen  dollars.     [Note  1583.] 

Allowance,  see  Additional  AUovxince. 

ARTICLE  6 

Appeal 
see  also  Case  on  Appeal 

§  19.  Where  the  respondent  on  appeal  causes  papers  to  he  trans- 
mitted because  of  an  order  directing  that  the  appeal  he  heard  in  another 
department  or  directing  the  transfer  of  the  appeal  to  another  depart- 
mentf  he  is  entitled  to  tax  the  expense  thereof,  as  a  disbursement, 
where  he  recovers  costs.    [Note  1584.] 

§  20.  Upon  an  appeal  from  the  final  judgment  in  an  action,  the 
recovery  of  costs  is  regulated  as  follows: 

1.  In  an  action  [specified  in  section  3228  of  this  act, J  wherein 
costs  are  allowed  plaintiff  of  course  the  respondent  is  entitled  to  costs 
upon  the  affirmance,  and  the  appellant  upon  the  reversal,  of  the 
judgment  appealed  from;  except  that,  where  a  new  trial  is  directed; 
costs  may  be  awarded  to  either  party,  absolutely  or  to  abide  the 
event,  in  the  discretion  of  the  court; 

2.  In  every  other  action,  and  also  where  the  final  judgment  ap- 
pealed from  is  afikmed  in  part,  and  reversed  in  part,  costs  may  be 
awarded  in  like  manner,  in  the  discretion  of  the  court.     [Note  1585.] 

§  21.  Upon  an  appeal  from  an  interlocutory  judgment  or  an  order, 
in  an  action,  costs  are  in  the  discretion  of  the  court,  and  may  be 
awarded  absolutely,  or  to  abide  the  event,  except  as  follows: 

1.  Where  the  appeal  is  taken  from  an  order,  granting  or  refus- 
ing a  new  trial,  and  the  decision  upon  the  appeal  refuses  a  new  trial, 
the  respondent  is  entitled,  of  course,  to  the  costs  of  the  appeal; 

2.  Where  an  appeal  is  taken  from  an  order,  refusing  a  new  trial, 
and  an  appeal  is  also  taken  from  the  judgment  rendered  upon  the 
trial,  neither  party  is  entitled  to  the  costs  of  the  appeal  from  the 
order.     [Note  1586.] 

§  22.  To  either  party,  upon  an  appeal  to  the  supreme  court  from 
an  inferior  court,  excepting  upon  an  appeal  to  the  supreme  court 
from  the  city  court  of  the  city  of  New  York;  or  upon  an  appeal  to 
the  appellate  division  of  the  supreme  court,  or  to  the  supreme  court 
from  the  city  of  New  York,  taken  from  an  interlocutory  or  final 
judgment,  or  from  an  order  granting  or  refusing  a  new  trial,  rendered 
or  made  at  a  trial  term  of  the  supreme  court  or  of  the  city  court 
of  the  city  of  New  York;  or  upon  an  application  to  the  appellate 


AmuDST  93 

division  of  the  supreme  court  for  a  new  trial,  or  for  judgment  upon     §§  23-29 

a  verdict,  rendered  subject  to  the  opinion  of  the  court,  or  where  "^ 

exceptions  are  ordered  to  be  heard,  in  the  first  instance,  at  a  term 
of  the  appellate  division  of  the  supreme  court;  before  argument, 
twenty  dollars;  for  argument,  forty  dollars.    [Note  1587.] 

§  23.   To  either  party,   in   [allj   appisals  taken  under  section  Interlocutory 
[31891  70  of  the  act  relating  to  the  CUy  C(mrt  of  the  City  of  New  ^^^^If 
York  costs   awarded  to   the  successful  party  shall  not  exceed  ten  city  court 
dollars  in  addition  to  the  taxable  disbursements.     [Note  1588.] 

§  24.  To  either  party ,^  upon  an  appeal  to  the  court  of  appeals  •  Argument  of 
before  argument,  thirty  dollars;  for  argument,  sixty  dollars.     [Note  appeal  *<> 

1  fCQO  1  court  01 

^^°^-J  appeals 

§  25.  Where  a  judgment  is  affirmed  by  the  court  of  appeals,  CoBtafor 
the  court  may,  in  its  discretion,  also  award  damages,  by  way  of  delay  on 
costs,  for  the  delay,  not  exceeding  ten  per  centum  upon  the  amount  *P^*^  ^^ 
of  the  judgment;  or^  where  it  was  rendered  upon  an  appeal,  upon  ^pe^ 
the  amount  of  the  original  judgment.     [Note  1590.) 

§  26.  If  the  judgment  is  afiirmed  in  an  action  to  acquire  private  Coetfl  on 
property  for  a  public  iLse  costs  shall  be  allowed  to  the  respondent,  appeal 
but  if  reversed  or  modified,  no  costs  of  the  appeal  shall  be  allowed  to 
either  party.     [Note  1591.] 

§  27.  Costs,  not  exceeding  fifty  dollars  and  disbursements,  may  Review  by 
be  awarded  [by  the  final  order,  in  favor  of  or  against  either  party,  act|?a  of 
in  the  discretion  of  the  court.  J  to  either  party,  in  an  action  to  deter'  ®®"*^'*" 
mine  a  matter  formerly  reviewable  by  certiorari^  in  the  discretion  of 
the  court.    [Note  1592.] 

ARTICLE  7 
Arrest 

§  28.  To  the  plaintiff  for  procuring  [an  injunction  order  or]  an  Aiwst 
order  of  arrest,  ten  dollars.     [Note  1593.]  j 

•%  .    -  .  . 

ARTICLE  8 

Assault 

§  29.  If,  in  an  action  to  recover  damages  for  an  assault,  [battery,  Aasault 
false  imprisonment,  libel,  slander,  criminal  conversation,  seduction, 
or  malicious  prosecution;  or  a  fine  or  penalty  in  which  the  people  of 
the  State  are  a  party]  the  plaintiff  recovers  less  than  fifty  dollars 
damages,  the  amount  of  his  costs  can  not  exceed  the  damages.  [Note 
1594.] 
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ARTICLE  9 

Assessment  of  Damages 

§  30.  To  either  party  where  [a  new  trial  is  had,  pursuant  to  an 
order  granting  the  same,  or  J  an  assessment  of  damages  is  had  [pur- 
suant to  section  194  of  this  act  J  after  affirmance  by  the  court  of  appeals 
of  an  order  granting  a  new  trial  and  judgment  absolute,  for  all  proceed- 
ings [after  the  granting  of,  and  J  before  the  [new  trial  or  an  J  assess- 
ment of  damages,  [pursuant  to  section  194  of  this  actj  twenty-five 
dollars;  and  for  the  assessment  of  the  damages, thirty  dollars.  [Note 
1595.] 

ARTICLE  10 
Attachment 

§  31.  In  an  action  in  attachment  proceedings  brought  by  the  plaintiff 
in  the  name  of  himself  and  the  sheriffs  costs  may  be  awarded,  [in 
such  an  action,]  against  the  plaintiff  in  the  [warrant,]  order  of 
attachment,  but  not  against  the  sheriff.     [Note  1596.] 
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ARTICLE  11 

Battery 

§  32.  If  in  an  action  to  recover  damages  for  [an  assault,]  a 
battery  [,  false  imprisonment,  libel,  slander,  criminal  conservation, 
seduction  or  malicious  prosecution;  or  a  fine  or  penalty  in  which 
the  people  of  the  state  are  a  party,]  the  plaintiff  recovers  less  than 
fifty  dollars  damages,  the  amount  of  his  costs  can  not  exceed  the 
damages.     [Note  1597.] 

ARTICLE  12 

Before  Notice  op  Trial 

§  33.  To  the  plaintiff  for  all  proceedings  before  notice  of  trial,  in  an 
action  wherein  judgment  m/iy  be  taken  without  application  to  the  court 
[specified  in  section  420  of  this  act,]  fifteen  dollars;  in  every  other 
action,  twenty-five  dollars. 

To  the  defendant,  for  all  proceedings  before  notice  of  trial  except 
as  otherwise  prescribed  in  this  [article]  act,  ten  dollars.  [Note  1598.] 
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ARTICLE  13 

Case  on  Appeal 

§  34.  To  either  party  for  making  and  serving  a  case,  twenty 
dollars;  and,  when  the  case  necessarily  contains  more  than  fifty 
folios,  ten  dollars  in  addition  thereto.     [Note  1599.] 

§  35.  To  either  party  for  making  and  serving  amendments  to  a 
case,  twenty  dollars.     [Note  1600.] 
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ARTICLE  14  §§36-39 

Certification 

§  36.  Whenever  there  shall  be  presented  to  any  public  officer  for  Certification 
certification  or  exemplification,  a  previously  prepared  legibly  type- 
written or  printed  copy  of  any  document,  paper,  book  or  record  in 
such  officer's  custody,  the  fees  in  such  case,  for  certification  or 
exemplification,  shall  be  at  the  rate  of  three  cents  for  each  folio;  but 
the  minimum  total  charge  for  certification  or  exemplification  in  all 
cases  shall  be  twenty-five  cents.    [Note  1601.] 

Certiorari,  see  Appeal, 

ARTICLE  15 

Chattel 

§  37.  In  an  action  to  recover  a  chattel[.    ButJ  if  the  value  of  Action  to 
the  chattel  or  of  all  the  chattels,  recovered  by  the  plaintiflF,  as  fixed,  J^^^ 
together  with  the  damages,  if  any,  awarded  to  him,  is  less  than 
fifty  dollars,  the  amount  of  his  costs  cannot  exceed  the  amount  of 
the  value  and  the  damages.     [Note  1602.] 

ARTICLE  16 

Claim  to  Real  Property 

§  38.  If  [such J  a  judgment  determining  a  claim  to  real  property ^  Claim  to  real 
is  taken  upon  the  defendant's  default  in  appearing  or  pleading,  it  P^^P^^y 
shall  not  award  costs  to  either  party,  unless  it  be  taken  upon  a  default 
in  answering,  after  the  decision  of  a  demurrer  to  the  complaint. 
A  defendant  against  whom  no  personal  claim  is  made  in  the  com- 
plaint shall  not  be  entitled  to  costs  unless  awarded  by  the  court 
when  such  defendant  asserts  in  his  answer  and  establishes  a  claim 
in  said  lands  adverse  to  the  claim  of  the  plaintiff  in  said  action. 
[Note  1603.] 

ARTICLE  17 

Clerk  op  Court 

§  39.  [Except   as   otherwise   prescribed   in   the   next   section  J  ^^®^  ^^. 
Each  clerk  of  a  court  of  record,  except  the  derk  of  a  surrogate's  courts  ^ord^ 
of  the  city  court  of  the  city  of  New  York,  of  the  city  court  of  Yonkers, 
of  the  city  court  of  Albany,  or  of  a  m>ayor's  or  recorder's  court  is  entitled, 
for  his  services  in  an  action  or  a  special  proceeding,  brought  in  or 
transferred  to  the  court  of  which  he  is  clerk,  to  the  following  fees: 

1.  Upon  the  trial  of  the  action,  or  the  hearing,  upon  the  merits^ 
of  the  special  proceeding,  from  the  party  bringing  it  on,  one  dollar; 
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2.  For  entering  final  judgment  in  the  action,  or  entering  a  final 
order  in  the  special  proceeding,  including  the  filing  of  the  judgment- 
roll,  and  a  copy  of  the  judgment  to  insert  therein,  fifty  cents;  and 
ten  cents  in  addition  for  each  folio  exceeding  ten,  contained  in  the 
order  or  judgment; 

3.  For  entering  any  other  order  or  an  interlocutory  judgment, 
ten  cents  for  each  folio,  exceeding  five; 

4.  For  a  certified  or  other  copy  of  an  order,  record,  or  other  paper, 
entered  or  filed  in  his  office,  five  cents  for  each  folio; 

5.  Where,  on  an  appeal  from  a  judgment  or  order,  a  party  shall 
present  to  the  clerk  a  printed  copy  of  the  judgment-roll  or  order 
appealed  from,  it  sh«dl  be  the  duty  of  the  clerk,  as  required,  to 
compare  and  certify  the  same,  for  which  service  he  shall  be  entitled 
to  be  paid  at  the  rate  of  one  cent  per  folio; 

6.  For  a  certified  transcript  of  the  docket  of  a  judgment,  twelve 
cents; 

7.  For  filing  a  transcript  and  docketing  or  re-docketing  a  judg- 
ment thereupon,  six  cents; 

8.  He  is  not  entitled  to  any  fee,  or  other  compensation,  for  any 
other  service,  in  an  action  or  a  special  proceeding  in  the  court, 
except  that  where  he  is  also  county  clerk,  he  may  charge  fees  as 
prescribed  in  section  4^  [3304  of  J  this  act,  subject  to  the  limitations 
therein  contained ; 

9.  Where  a  stipulation  is  made  that  a  paper  is  a  copy  of  another 
whereof  a  certified  copy  is  required  and  the  stipulation  takes  the  place 
of  the  certificate  the  clerk  is  not  entitled  to  any  fee  therefor; 

10.  The  clerk  of  any  court  of  record  is  entitled  for  any  services 
specified  in  [the  last  J  section  [but  onej  36  of  this  act  which  he  is 
authorized  to  perform,  to  the  fees  specified  therein,  subject  to  the 
qualifications  therein  contained.     [Note  1604.] 

§  40.  The  clerk  of  the  court  of  appeals  is  entitled,  for  the  services 
specified  in  this  section,  to  the  following  fees: 

i.  For  filing  a  notice  of  appeal  to  that  court,  and  all  the  papers 
transmitted  therewith,  fifty  cents; 

2,  For  filing  any  other  paper,  ten  cents; 

3,  For  drawing  an  order,  twenty  cents  for  each  folio; 

4.  For  entering  an  order,  twenty  cents;  and  for  each  folio  more 
than  two,  ten  cents; 

5.  For  drawing  a  judgment,  twenty-five  cents;  and  for  each  folio 
more  than  two,  ten  cents; 

6,  For  entering  a  judgment,  twenty-five  cents;  and  for  each  folio 
more  than  two,  ten  cents; 

7.  For  a  certified  copy  of  an  order,  record,  or  other  paper,  entered 
or  filed  in  his  office,  ten  cents  for  each  folio; 

8.  For  engrossing  a  remittitur,  ten  cents  for  each  folio; 

9,  For  a  certificate,  other  than  that  a  paper,  for  the  copying  of 
which  he  is  entitled  to  a  fee,  is  a  copy,  twenty-five  cents; 

^  10.  For  sealing  any  paper,  when  required,  fifty  cents.    [Note  1605.] 

Committee,  see  Infant  and  Incompetent. 
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ARTICLE  18  §§41-44 

Commission 

§  41.  A  party  recovering  costs  in  an  action  before  a  justice  of  Costs  of 
the  peace,  in  whose  behalf  a  commission  has  been  issued,  and  who  commission 
introduces  in  evidence  a  depoation  taken  thereunder,  is  entitled  to 
recover  his  actual  disbursements  thereupon,  not  exceeding  the  fol- 
lowing sums;  commissioner's  fees  for  taking  and  returning  testimony, 
one  dollar;  each  subpoena  issued,  or  oath  administered,  by  the  com- 
missioner, six  cents;  expense  of  serving  each  subpoena,  twenty-five 
cents;  each  witness's  fees  for  each  day's  attendance  before  the  com- 
missioner, twenty-five  cents;  postage  for  sending  and  returning  the 
commission  and  papers  annexed  thereto,  one  dollar.    [Note  1606.] 

ARTICLE  19 

Consolidation  of  Actions 

§  42.  When  two  or  mare  actions  brought  in  behalf  of  the  people  Consolida- 
npon  the  same  mortgage  or  other  contract  are  brought  against  separate  tion  of 
defendants  and  are  consolidated  into  one  action,  only  one  bill  of  costs  a-^tio^ 
can  be  taxed  against  the  defendants.     [Note  1607.] 

ARTICLE  20 

Constablb 

§  43.  A  constable  or  a  deputy  sheriff  is  entitled,  fOr  attending  Constable's 
a  sitting  of  a  court  of  record,  pursuant  to  a  notice  from  the  sheriff,  and  deputy 
to  a  fee  for  each  day's  actual  attendance,  in  any  county  in  the  state,  f^^'^^fjf  ^^ 
to  be  fixed  by  the  board  of  supervisors  thereof,  and  mileage  as  al-  sitting  oi  ^^^ 
lowed  by  law  to  trial  jurors  in  courts  of  record.     Such  fees  must  be  court 
paid  by  the  county  treasurer,  upon  the  production  of  the  certificate 
of  the  clerk,  stating  the  number  of  days  that  the  constable  or  de- 
puty sheriff  attended.     If  a  constable  or  deputy  sheriff  attending  a 
sitting  of  a  court  of  record  pursuant  to  a  notice  from  the  sheriff  is  un- 
able to  reach  his  home  upon  the  day  he  is  excused  from  attendance, 
he  shall  be  entitled  to  compensation  for  an  additional  day,  and  the 
€lerk  shall  certify  accordingly  upon  satisfactory  proof  of  such  fact 
by  affidavit.     [ButJ  The  provisions  of  this  section  shall  not  be 
applicable  to  the  counties  of  Kings,  New  York  and  Erie.     [All 
other  acts  or  section  of  acts  conflicting  herewith  are  hereby  repealed.  J 
[Note  1608.] 

§  44.  A  constable  is  entitled,  for  the  services  specified  in  this  Fees  of 
section,  to  the  following  fees:  constable 

1.  In  an  action  brought  before  a  justice  of  the  peace,  or  in  a 
justice's  coiirt  of  a  city; 
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§  44  For  serving  a  summons,  twenty-five  cents; 

For  serving  a  summons  and  executing  an  order  of  arrest,  one 

dollar; 

For  serving  a  summons  and  levying  a  warrant  of  attachment, 
one  dollar; 

For  serving  a  summons  and  affidavit,  and  executing  a  requisi- 
tion, in  an  action  for  a  chattel,  one  dollar; 

For  serving  an  order,  directing  the  action  to  be  continued  before 
a  justice,  other  than  the  one  before  whom  it  is  pending,  and  for 
attending  before  the  latter,  fifty  cents,  and  fifty  cents  in  addition 
if  he  so  attends  with  a  person  in  his  custody; 

For  collecting  money  by  virtue  of  an  execution,  for  every  dollar 
collected,  to  the  amount  of  fifty  dollars,  five  cents;  for  every  dollar 
collected  over  fifty  dollars,  two  and  one-half  cents.  Where  a  judg- 
ment or  an  execution  is  settled  after  a  levy,  the  constable  is  entitled 
to  poundage  upon  the  sum  at  which  the  settlement  is  made,  not 
exceeding  the  value  of  the  property  levied  upon; 

For  each  mile  necessarily  traveled,  going  and  returning,  to  serve 
a  sunmions  or  to  serve  or  execute  any  other  mandate,  except  a 
venire,  the  distance  to  be  computed  from  the  place  of  abode  of  the 
person  served,  or  the  place  where  it  is  served,  to  the  place  where  it 
is  returnable,  ten  cents;  but  where  two  or  more  mandates  in  one 
action  are  served  or  executed  upon  one  journey,  or  where  a  mandate 
is  served  upon  or  executed  against  two  or  more  persons  in  one  action, 
he  is  entitled,  in  all,  to  only  ten  cents  for  ea«h  mile  necessarily 
traveled; 

For  notifying  the  plaintiff  of  the  execution  of  an  order  of  arrest, 
twenty-five  cents;  and  for  going  to  the  plaintiff's  residence,  or,  if 
he  is  found  elsewhere,  to  the  place  where  he  is  found,  to  serve  such 
a  notice,  for  each  mile  traveled,  going  and  returning,  ten  cents; 

For  subpoenaing  each  witness,  not  exceeding  four,  twenty-five 
cents; 

For  notifying  the  jurors  to  attend  a  trial,  one  dollar  and  fifty 
cents; 

For  taking  charge  of  a  jury  during  their  deliberations,  fifty  cents; 

Where  witnesses,  not  exceeding  four,  are  subpoenaed  by  any  person 
other  than  a  constable,  the  fee  therefor  is  ten  cents  each. 

2.  In  a  special  proceeding: 

For  notifying  jurors  to  attend  to  assess  damages,  in  proceedings 
relating  to  highways,  two  dollars; 

For  notifying  jurors  to  attend  in  any  other  case,  unless  a  fee  thereof 
is  especially  prescribed  by  law,  for  each  person  notified,  ten  cents; 
and  for  each  mile  actually  and  necessarily  traveled,  going  from  and 
returning  to  his  place  of  residence,  ten  cents; 

For  serving  a  precept  or  other  mandate,  by  which  the  special 
proceeding  is  commenced,  twenty-five  cents; 

For  serving  a  warrant,  in  any  case  where  a  fee  therefor  is  not 
specially  prescribed  by  law,  fifty  cents; 

For  serving  an  order,  directing  the  special  proceeding  to  be  con- 
tinued before  a  justice  other  than  the  one  before  whom  it  is  pend- 
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ing,  and  for  attending  before  the  latter,  with  or  without  a  person     §§  45-47 
in  his  custody,  one  dollar;  "" 

For  arresting  and  committing  any  person,  pursuant  to  process, 
one  dollar; 

For  subpoenaing  each  witness,  not  exceeding  four,  twenty-five 
cents; 

For  each  mile  necessarily  traveled,  going  and  returning,  to  serve 
or  execute  a  mandate,  the  distance  to  be  computed  from  the  place 
where  it  is  served  or  executed,  to  the  place  where  it  is  returnable, 
unless  a  different  rate  of  travel  fees  upon  the  service  or  execution 
thereof  is  specially  prescribed  by  statute,  ten  cents.  Where  two 
or  more  mandates  are  served  or  executed  in  one  special  proceeding, 
the  limitation  upon  the  amount  of  travel  fees  specified  in  the  last 
preceding  subdivision  applies.     [Note  1609.] 

§  45.  A  constable,  who  charges  any  traveling  fees,  must  show,  Affidavit  for 
by  aflSdavit,  that  the  travel  was  necessary  to  perform  the  service  traveling 
with  respect  to  which  it  is  charged;  that  no  more  miles  are  charged    ^^ 
for,  than  were  actually  and  in  good  faith  traveled  for  that  purpose; 
that  he  had  at  the  time  no  other  official  or  private  business  upon 
the  route  so  traveled;  and  that  the  traveling  fees  are  charged  upon 
one  mandate  only,  which  must  be  attached  to  or  described  in  the 
affidavit.     The  justice  taxing  the  fees  must  be  satisfied  that  the 
miles  charged  for  were  actually  and  necessarily  traveled,  as  stated 
in  the  affidavit.    [Note  1610.] 

ARTICLE  21 
Coroner 

§  46.  A  coroner'  is  entitled,  for  the  services  specified  in  this  sec-  Coroner's 
tion,  to  the  following  fees:  ^®^ 

1.  For  performing  any  duty  of  a  sheriff,  in  an  action  or  a  special 
proceeding,  in  which  the  sheriff  is,  for  any  cause,  disqualified  the 
same  fees  to  which  a  sheriff  is  entitled  for  the  same  services; 

2.  For  confining  a  sheriff  in  a  house,  by  virtue  of  a  mandate,  and 
maintaining  him  while  there,  two  dollars  for  each  day,  to  be  paid 
by  the  sheriff,  before  he  is  entitled  to  be  discharged.     [Note  1611.] 

ARTICLE  22 
Corporation 

§  47.  Where  final  judgment  in  an  action,  brought  [as  prescribed  Coats  against 
in  this  title,]  in  behalf  of  the  peophyis  rendered  against  a  corporation,  corporation 
or  persons  claiming  to  be  a  corporation,  the  court  may  direct  the  cUdimM^tcT 
costs  to  be  collected  by  execution  against  any  of  the  persons  claiming  be  such 
to  be  a  corporation;  or  by  [warrant]  an  order  of  attachment,  or 
other  process,  against  the  person  of  any  director  or  other  officer  of 
the  corporation.    [Note  1612.] 

Costs,  see  Increased  Costs;  Interlocutory  Costs, 
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J  48  ARTICLE  23 

County  Clerk 

County  §  48.  A  oouQty  clerk  is  entitled,  for  the  services  speei&ed  in  this 

clerk's  fees       section,  except  where  another  fee  is  allowed  therefor  by  special 

statutory  provision^  to  the  following  fees,  to  be  paid  in  advance: 

i.  For  searching  and  certifying  the  title  to,  and  incumbrances 
upon,  real  property,  for  each  year  for  which  the  search  is  made,  for 
each  name^  and  each  kind  of  convey anos  or  lien,  five  cent«; 

^.  For  a  copy  of  an  order,  record,  or  other  papCT,  entered  or  filed 
in  his  office,  eight  cents  for  each  folio; 

/  S,  For  filing  a  transcript  of  a  docket  of  a  judgment  and  making  an 

entry  of  the  suspension  of  the  judgmenty   [as  prescribed  in  section 
1258  of  this  act^}  twelve  cents; 

4*  For  issuing  an  execution  upon  a  judgment,  a  transcript  whereof, 
or  (rf  the  docket  of  which,  has  been  filed  in  his  office,  fifty  cents, 
to  be  paid  by  ihe  party  at  whose  request  the  execution  is  issued, 
and  to  be  collected  by  the  sheriff  in  addition  to  the  sum  due  upon 
the  judgment; 

ff.  For  recording  and  indexing  a  notice  of  the  pendency  of  an 
action,  filed  in  his  office,  ten  cents  for  each  folio  contained  in  the 
notice; 

6,  For  cancelling  such  a  notice,  or  a  notice  of  attachment  filed  in 
his  office,  [as  prescribed  in  section  6i9  of  this  act,]  twenty-five 
cents; 

7.  For  recording  any  instrument,  which  must  or  may  legally  be 
recorded  by  him,  ten  cents  for  each  folio; 

S,  For  filing  a  certificate  of  satisfaction,  or  other  satisfaction- 
piece  of  a  mortgage,  and  entering  the  satisfaction,  twenty-five  cents; 

9.  For  affixing  and  indexing  a  notice  of  foreclosure  of  a  mortgage, 
[as  prescribed  in  section  2390  of  this  act,]  twenty-five  cents; 

IQ.  For  entering  a  minute  that  a  mortgage  has  been  foreclosed, 
ten  cents; 

IL  For  filing  and  entering  a  satisfaction  of  an  assignment  of  a 
judgment,  twelve  cents; 

12,  For  filing  and  entering  the  bond  of  a  collector  or  other  officer 
authorized  to  receive  taxes,  twelve  cents; 

13,  For  searching  for  such  a  bond,  six  cents; 

14'  For  entering  satisfaction  thereof,  twelve  cents; 

15,  For  sealing  any  paper,  when  required,  twelve  cents; 

16,  For  filing  and  docketing  notice  of  a  mechanic's  lien,  ten  cents; 

17,  For  filing  and  entering  specifications  and  all  other  papers 
relating  to  a  lien  against  a  vessel,  twenty-five  cents; 

18,  For  filing  any  paper  required  by  law  to  be  filed  in  his  office, 
other  than  as  expressly  provided  for  in  this  section,  six  cents; 
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19.  For  filing  any  paper  deposited  with  him  foj:-:safe  keeping,         §49 

six  cents;  and  for  searching  for  such  a  paper,  when' r^idred,  three  z 

cents  for  each  paper  necessarily  opened  and  examined;'  -'..-.;.  cleriT's^fees 

£0.  Tor  a  certificate,  other  than  that  a  paper,  foi;  the  copying  of 
which  he  is  entitled  to  a  fee,  is  a  copy,  twenty-five  cents; 

.21.  For  inquiring  into,  determining,  and  certifying  the  sufficiency  . 
of  the  sureties  of  a  sheriff,  fifty  cents;  *  *",-'-.^  . 

22.  For  attending  upon  the  eanvaesing  of  votes,  given  at  an ".-';- • 
election,  two  dollars;  ' , -; '/ 

23.  For  drawing  the  necessary  certificates  of  the  result  of  the  '/:-'; 
canvass,  eighteen  cents  for  each  folio;  and  for  the  neeesssuy  copies  •    .-  ' 
thereof,  nine  cents  for  each  folio; 

2J^.  For  notifying  the  governor  that  any  person  has  taken  an 
oath  of  office,  ten  cents  and  the  necessary  postage; 

25.  For  notifying  the  governor  that  any  person  has  neglected  to 
take  an  oath  of  office,  or  to  file  or  renew  any  security,  within  the  time 
prescribed  by  law,  or  of  a  vacancy  in  an  office  in  his  county,  ten 
cents  and  the  necessary  postage; 

23.  For  notifying  any  person  of  his  appointment  to  office,  twenty- 
five  cents,  and  the  expenses,  actually  and  neeessarily  inhumed  in 
giving  the  notiee,  which  the  comptroller  deems  reasoimUe; 

27.  For  entering,  in  the  minutes  of  the  county  court,  a  lieenae 
to  keep  a  ferry,  and  for  a  copy  thereof,  one  dollar; 

28.  For  taking  and  entering  a  recognizance,  from  any  person 
authorized  to  keep  a  ferry,  twenty-five  cents; 

29.  The  county  clerk  shall  be  entitled  to  receive,  for  making  the 
entries  required  of  him  by  law  of  moneys  deposited  with  the  county 
treasurer  the  sum  of  fifty  cents  in  each  case,  to  be  paid  by  the  party 
to  the  action  or  proceeding,  and  taxed  as  a  disbursement  therein; 

50.  [But]  A  county  clerk  is  not  entitled  to  any  fee,  under  this 
section  for  a  copy  of,  or  for  filing  or  certifying,  any  paper,  in  a  civil 
action  or  special  proceeding,  in  a  court  of  which  he  is  ex-officio 
derk; 

51.  £The  last]  This  section  does  not  affect  any  special  statutory 
provision,  remaining  unrepealed  after  this  X^^'tle^  act  takes  effect^ 
whereby  a  fee,  different  from  the  fee  therein  allowed,  is  allowed  to 
the  clerk  of  the  city  and  county  of  New  York,  or  of  the  county  of 
Kings,  for  a  service  therein  specified.     [Note  1613.] 


ARTICLE  24 

County  Treasurer 

§  49.  A  county  treasurer,  or,  in  the  city  and  county  of  New  York,  F®^  o^ 

the  chamberlain,  is  entitled,  for  the  services  specified  in  this  section,  f*^"^*y        . 

-,,-,,.'*  '  treasurer  and 

to  the  foUowmg  fees:  chamberlain 
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C0STS,;,F|3ES,   DISBURSEMENTS  AND   INTEREST  LaW 

1,  For  yeceH'^ing  money  paid  into  court,  one-half  of  one  per  cen- 
"  turn,  uppQ  the  sum  so  received; 

2,  Ear' 'paying  out  the  same,  one-half  of  one  per  centum,  upon 
the  ^ujai  so  paid  out; 

'a.  For  investing  money,  pursuant  to  the  direction  of  a  court, 
.'Qne^half  of  one  per  centum  upon  the  sum  invested,  not  exceeding 
.'Ttwo  hundred  dollars,  and  one-quarter  of  one  per  centum  upon  the 
excess,  over  two  hundred  dollars; 

4,  For  receiving  the  interest  upon  an  investment,  and  paying 
the  same  to  the  person  entitled  thereto,  one-half  of  one  per  centum 
upon  the  interest  so  received  and  paid.     [Note  1614.] 


ARTICLE  25 

Criminal  Conversation 

^m^^tion         §  ^*  ^^  ^^  ^^  action  to  recover  damages  for  [an  assault,  battery, 

false  imprisonment,  libel,  slander,]  criminal  conversation [,  seduc- 
tion or  malicious  prosecution;  or  a.  fine  or  penalty  in  which  the  peo- 
ple of  the  state  are  a  party,]  the  plaintiff  recovers  less  than  fifty 
dollars  damages,  the  amount  of  his  costs  can  not  exceed  the  damages. 
[Note  1615.] 

Damages,  see  Assessment  of  Damages. 
Decision,  see  Failure  to  File  Decision. 


ARTICLE  26 

Defendant  Not  Originally  Summoned 

CoBts  against  §  51.  /n  an  action  brought  hy  a  judgm>enl  creditor ,  against  one  or 
drfwidantnot  frtore  joint  debtors  not  summoned  in  the  original  action  to  procure  a 
JJJ^^JJ^       judgment  charging  his  or  their  property  with  the  sum  remaining  unpaid 

upon  the  original  judgment,  costs  must  be  awarded,  as  if  the  action 
was  brought  upon  the  original  contract,  and  the  sum  so  remaining 
unpaid  had  been  recovered  therein.     [Note  1616.] 


Deposition 


ARTICLE  27 

Deposition 

§  52.  To  either  party  for  taking  the  deposition  in  a  court  of  record 
of  a  witness  or  of  a  party  or  of  a  person  who  expects  to  be  a  party, 
[as  prescribed  in  sections  870,  871,  or  893  of  this  act, J  ten  dollars. 
[Note  1617.] 

Devisee,  see  Legatee^  Heir  and  Devisee, 
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ARTICLE  28  §§  53-54 

Disbursements 

see  also  Increased  Disbursements 

§  53.  A  party  to  whom  costs  are  awarded  in  an  action  is  entitled  ^^^J^^^®" 
to  include  in  his  t)ill  of  costs  his  necessary  disbursements  as  follows: 

1.  The  legal  fees  of  witnesses  and  of  referees  and  other  officers; 

2.  The  reasonable  compensation  of  commissioners  taking  deposi- 
tions; 

3.  The  legal  fees  for  publication  where  publication  is  directed 
pursuant  to  law; 

4.  The  legal  fees  paid  for  a  certified  copy  of  a  deposition,  or  other 
paper,  recorded  or  filed  in  any  public  office,  necessarily  used  or 
obtained  for  use  on  the  trial; 

5.  Copies  of  opinions  and  charges  of  judges; 

6.  The  reasonable  expenses  of  printing  the  papers  for  a  hearing, 
when  required  by  a  rule  of  the  court; 

7.  Prospective  charges  for  the  expenses  of  entering  and  docket- 
ing the  judgment; 

8.  [And]  The  sheriff's  fees  for  receiving  and  returning  one  execu- 
tion thereon,  including  the  search  for  property; 

9.  [AndJ  The  expenses  of  searches  [soj  made  by  [said]  title 
insurance,  abstract  or  searching  companies  which  shall  be  taxable  at 
rates  not  exceeding  the  cost  of  similar  official  searches; 

10.  [and]  Such  other  reasonable  and  necessary  expenses,  as  are 
taxable,  according  to  the  course  and  practice  of  the  court,  or  by 
express  provision  of  law.    [Note  1618.] 


ARTICLE  29 

Discovery 

§  54.  In  case  of  an  order  for  discovery  or  inspection,  a  fixed  sum.  Discovery 
not  exceeding  twenty  dollars,  may  be  added  to  the  costs  of  the 
motion,  for  the  fees  of  the  referee  appointed  to  direct  and  superintend 
the  discovery  or  inspection.    [Note  1619.] 

Discovery  in  Aid  of  Execution,  see  Satisfaction  of  Judgment. 


104 
§§  55-59 


Divorce 


Divorce 


Costs,  Fees,  Disbursements  and  Interest  Law 

ARTICLE  30 

Divorce 

§  55.  The  final  judgment  in  [suchj  an  action  for  a  divorce  may 
awai*d  costs,  in  favor  of  or  against  either  party,  and  an  execution 
may  be  issued  for  the  collection  thereof,  as  in  an  ordinary  case; 
or  the  court  may,  in  the  judgment,  or  by  an  ortfer  made  at  any 
time,  direct  the  costs  to  be  paid  out  of  any  property  sequestered  ^ 
o    otherwise  in  the  power  of  the  court.    [Note  1620.] 

§  56.  In  an  action  for  divorce  where  a  co-respondent  named  therein 
has  appeared  and  defended  so  far  as  the  issites  affect  Am,  in  case  no 
one  of  the  allegations  of  adultery  controverted  by  such  co-respondent 
shall  be  proved,  such  co-respondent  shall  be  entitled  to  a  bill  of 
costs  against  the  person  naming  him  as  such  co-respondent,  which 
bill  of  costs  shall  consist  only  of  the  sum  now  allowed  by  law  as  a 
trial  fee,  and  disbursements.    [Note  1621.] 


Dower 


Survey  in 
dower 


Payments 
for  taxes, 
assessments 
and  water 
rates 


ARTICLE  31 

DOWEB 

§  57.  In  an  action  for  dower  the  fees  and  expenses  of  the  com- 
missioners, or  of  the  referee,  including  the  expense  of  a  survey, 
when  it  is  made,  must  be  taxed  under  the  direction  of  the  court; 
and  the  amount  thereof  must  be  paid  by  the  plaintiff,  and  allowed 
to  her,  upon  the  taxation  of  her  costs.    [Note  1622.] 

§  58.  A  surveyor,  employed  as  prescribed  by  law,  in  an  action 
for  dower,  or  to  determine  dower,  is  entitled  to  five  dollars  for  each 
day,  actually  and  necessarily  occupied  in  surveying,  laying  out, 
marking,  or  mapping  land  therein.  Each  assistant,  so  employed,  is 
entitled  to  two  dollars  for  each  day,  actually  and  necessarily  occupied 
in  serving  under  the  surveyor's  direction.  Each  commissioner, 
appointed  as  prescribed  by  law,  to  admeasure  dower,  is  entitled  to 
five  dollars  for  each  day's  actual  and  necessary  service.  [Note  1623.] 

§  59.  The  sums,  necessary  to  make  [thosej  the  payments  and 
redemptions,  for  taxesj  assessments  and  water  rates  which  are  liens  on 
the  property  sold  and  to  redeem  the  property  sold  for  unpaid  taxeSy 
assessments  or  water  rates  which  have  not  apparently  become  absolute  ^ 
are  deemed  expenses  of  the  sale  in  an  action  for  dower,  £within  the 
meaning  of  that  expression,  as  used  *n  any  provision  of  article  second, 
third,  or  fourth  of  this  title.]    [Note  1624.] 


Eminsnt  Domain  lOS 

ARTICLE  32  §.<iO 

Eminent  Domain 

§  60.  If  a  trial  has  been  had  in  an  action  to  acquire  primie  property  Eminenl 
for  public  iise,  and  all  the  issues  determined  in  favor  of  the  plaintiff,  domAin 
costs  of  the  trial  shall  not  be  allowed  to  the  defendant,  but  the  plain- 
tiff shall  recover  of  any  defendant  answering  the  costs  of  such  trial 
caused  by  the  interposition  of  the  unsuccessful  defence,  to  be  taxed 
by  the  clerk  at  the  same  rate  as  is  allowed  to  the  prevailing  party 
for  the  trial  of  an  action  in  the  supreme  court. 

The  court  shall  also  direct  in  the  [final  order]  judgment  what 
sum  shall  be  paid  to  the  general  or  special  guardian,  or  committee 
or  trustee  of  an  infant,  idiot,  lunatic  or  habitual  drunkard,  or  to 
an  attorney  appointed  by  the  court  to  attend  to  the  interests  of 
any  defendant  upon  whom  other  than  personal  service  of  the  petition 
and  notice  may  have  been  made,  and  who  has  not  appeared,  for 
costs,  expenses  and  counsel  fees,  and  by  whom  or  out  of  what  fund 
the  same  shall  be  paid. 

If  the  offer  to  purchase  is  not  accepted,  and  the  compensation 
awarded  by  the  commissioners  does  not  exceed  the  amount  of  the 
offer  with  interest  from  the  time  it  was  made,  no  costs  shall  be 
allowed  to  either  party. 

If  the  compensation  awarded  shall  exceed  the  amount  of  the  offer 
with  interest  from  the  time  it  was  made,  or  if  no  offer  was  made, 
the  court  shall,  in  the  final  order,  direct  that  the  defendant  recover 
of  the  plaintiff  the  costs  of  the  [proceeding,]  ac^'ion,  to  be  taxed 
by  the  clerit  at  the  same  rate  as  is  allowed,  of  course,  to  the  defend- 
ant when  he  is  the  prevailing  party  in  an  action  in  the  supreme  court, 
including  the  allowances  for  proceedings,  before  and  after  notice  of 
trial,  and  the  court  may  also  grant  an  additional  allowance  of  costs, 
not  exceeding  five  per  centum  upon  the  amount  awarded. 

//  the  complaint  in  an  action  to  acquire  private  property  for  public 
use  is  dismissed,  costs  shall  be  allowed  to  the  deferuiUmty  to  be  taxed 
by  the  clerk,  at  the  same  rates  as  are  allowed,  of  course,  to  a  defend- 
ant prevailing  in  an  action  in  the  supreme  court,  including  the  allow- 
ances for  proceedings  before  and  after  notice  of  trial. 

When  the  final  award  to  any  owner  is  less  than  fifty  dollars,  in 
tproceedingsj  an  action  to  condemn  a  right  of  way,  for  telephone  or 
telegraph  poles  and  wires,  the  allowance  of  costs,  if  any,  and  the 
amount  thereof  not  exceeding  that  prescribed  by  statute,  shall  be  in 
the  discretion  of  the  court  in  any  action  or  proceeding  that  may  have 
been  or  may  hereafter  be  stayed,  if  the  telephone  or  telegraph  poles 
and  wires,  in  such  action  or  proceeding  so  stayed,  shall  have  been 
erected  for  more  than  three  years  prior  to  the  commencement  thereof. 
[Note  1625.] 

Execution,  see  Satisfaction  of  Judgment. 
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ARTICLE  33 


Executor 
and  admin- 
istrator 


Executor 
and  admin- 
istrator 


Executor 
and  admin-] 
istrator 


Executor  and  Administrator 

§  61.  Where  a  judgment  for  a  sum  of  money  only  is  rendered 
against  an  executor  or  administrator,  in  an  action  brought  against 
him  in  his  representative  capacity,  costs  shall  not  be  awarded  against 
him,  except  as  prescribed  in  this  [the  nextj  section. 

Where  it  appears  in  such  a  case  [specified  in  the  last  section  J  that 
the  plaintiff's  demand  was  presented  within  the  time  limited  by  a 
notice  published  as  prescribed  by  law,  requiring  creditors  to  present 
their  claims  and  that  the  payment  thereof  was  unreasonably  resisted 
or  neglected,  or  that  the  defendant  did  not  file  the  consent  [provided 
in  section  eighteen  hundred  and  twenty-twoj  that  the  claim  might 
be  heard  and  determined  by  the  surrogate  upon  the  judicial  settlements 
of  the  accounts  of  the  executor  or  administrator  at  least  ten  days  before 
the  expiration  of  [six J  three  months  from  the  rejection  thereof  the 
court  may  award  costs  against  the  executor  or  administrator  to  be 
collected  either  out  of  his  individual  property  or  out  of  the  property 
of  the  decedent  as  the  court  directs,  having  reference  to  the  facts 
which  appear  upon  the  trial.  Where  the  action  is  brought  in  the 
supreme  court,  or  any  county  court,  the  facts  must  be  certified  by 
the  judge  or  referee  before  whom  the  trial  took  place.    [Note  1626.] 

§  62.  In  an  action,  brought  by  or  against  an  executor  or  admin- 
istrator, in  his  representative  capacity  or  the  trustee  of  an  express 
trust,  or  a  person  expressly  authorized  by  statute  to  sue  or  to  be 
sued,  costs  must  be  awarded,  as  in  an  action  by  or  against  a  person, 
prosecuting  or  defending  in  his  own  right,  except  as  otherwise  pre- 
scribed in  the  preceding  sections  [1835  and  1836  of  this  act  J;  but 
they  are  exclusively  chargeable  upon,  and  collectible  from  the  estate, 
fund,  or  person  represented,  unless  the  court  directs  them  to  be 
paid,  by  the  party  personally,  for  mismanagement  or  bad  faith  in 
the  prosecution  or  defence  of  the  action.    [Note  1627.] 

§  63.  /n  an  action  against  an  executor  or  administrator  in  his 
representative  capacity  wherein  the  complaint  demands  judgment 
for  a  sum  of  money y  the  plaintiff^s  right  of  recovery  is  not  affeded  by 
the  existencCj  sufficiency  or  want  of  assets^  except  with  respect  to 
the  costs  to  be  awarded,  as  prescribed  by  law.     [Note  1628.] 

Exemplification,  see  Certification. 


ARTICLE  34 


Failure  to 
file  decision 


Failure  to  File  Decision 

§  64.  If  an  order  for  a  new  trial  is  made,  or  a  contingent  order 
for  a  new  trial  becomes  absolute,  when  the  decision  of  the  court  upon 
a  trial  of  an  issue  of  fact  or  of  law  is  not  filed  within  the  time  required^ 
the  costs  of  the  former  trial  abide  the  event.     [Note  1629.] 
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ARTICLE  35  §§  6^:^70 

False  Imprisonment 

§  65.  If  in  an  action  to  recover  damages  for  [an  assault,  battery,  J  False  im- 
false  imprisonment  [,  libel,  slander,  criminal  conversation,  seduction  pnso'^en* 
or  malicious  prosecution;  or  a  fine  or  penalty  in  which  the  people 
of  the  State  are  a  party,  J  the  plaintiff  recovers  less  than  fifty  dollars 
damages,  the  amount  of  his  costs  can  not  exceed  the  damages. 
[Note  1630.] 

ARTICLE  36 

Fees 

§  66.  Each  provision  of  [this  act,]  law  requiring  a  judge,  clerk.  Fees 
or  other  officer  to  transmit  a  paper  to  another  officer,  for  the  benefit  generally 
of  a  party,  is  to  be  construed  as  requiring  the  transmission  only  at 
the  request  of  the  person  so  to  be  benefited,  and  upon  payment  by 
him  of  the  fees  allowed  by  law  for  the  paper  transmitted,  or  any 
copy  or  certificate  connected  therewith,  and  the  expenses  [specified 
in  the  last  section.]  allowed  by  law.    [Note  1631.] 

ARTICLE  37 

Fine 

§  67.  If  in  an  action  to  recover  damages  for  [an  assault,  battery,  Fine 
false  imprisonment,  libel,  slander,  criminal  conversation,  seduction 
or  malicious  prosecution;  or]  a  fine  [or  penalty  in  which  the  people 
of  the  State  are  a  party,]  the  plaintiff  recovers  less  than  fifty  dollars 
damages,  the  amount  of  his  costs  can  not  exceed  the  damages. 
[Note  1632.] 

ARTICLE  38 

Foreclosure 

§  68.  The  sums,  necessary  to  make  [those]  the  payments  and  payments 
redemptions  for  taxes,  assessments  and  water  rates  are  liens  on  the  for  taxes, 
property  sold  and  to  redeem  the  property  sold  for  unpaid  taxes,  assess-  assessments 
mmts  or  water  rates  which  have  not  apparently  become  absolute,  are  rates^**^"^ 
deemed  expenses  of  the  sale  in  an  action  for  foreclosure,  [within  the 
meaning  of  that  expression,  as  used  in  any  provision  of  article  second, 
third,  or  fourth  of  this  title.]     [Note  1633.] 

ARTICLE  39 

Frivolous  Pleading 

§  69.  Costs,  as  upon  a  motion,  may  be  awarded  upon  an  applica-  Frivolous 
tion  [pursuant  to   this   section.]   for  judgment  on  a  pleading  as  pleading 
frivolous.    [Note  1634.] 
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Guardian 
ad  Utam 


ARTICLE  40 

Guardian  ad  Litem 

§  70.  To  the  plaintiff  for  procuring  the  appointment  ii\an  (iction,of 
a  guardian  or  guardian  ad  litem,  for  one  or  more  infant  defendants, 
ten  dollars.    [Note  1635.] 

Heir,  see  Legatee,  Heir  and  Devisee, 
Incompetent,  see  Infant  and  Incompetent, 


Increased 
coets 


Increased 

COAtS 


Increased 
costs 


ARTICLE  41 

Increased  Costs 

§  71.  A  plaintiff,  who  recovers  double  or  other  increased  damages,, 
does  not  thereby  become  entitled  to  more  than  single  costs;  except 
where  it  is  otherwise  specially  prescribed  by  law.     [Note  1636.] 

§  72.  Where,  upon  the  trial  of  an  action,  the  title  to  real  property 
comes  in  question,  or  any  fact  appears,  whereby  either  party  becomes 
entitled  to  costs,  or  to  [thej  increased  costs,  [specified  in  section 
3258  of  this  act,]  the  judge  presiding  at  the  trial,  or  the  referee, 
must,  upon  the  application  of  the  party  to  be  benefited  thereby, 
either  before  or  after  the  verdict,  report,  or  decision  is  rendered, 
make  a  certificate,  stating  the  fact.  Such  a  certificate  is  only  com- 
petent evidence,  as  to  the  matter,  before  the  taxing  officer.  [Note 
1637.] 

§  73.  In  either  of  the  following  cases,  a  defendant,  in  whose  favor 
a  final  judgment  is  rendered,  in  an  action  wherein  the  complaint 
demands  judgment  for  a  sum  of  money  only,  or  to  recover  a  chattel; 
is  entitled  to  recover  the  costs,  prescribed  in  [section  3251  of  J  this 
act,  and,  in  addition  thereto,  one-half  thereof: 

1.  Where  the  defendant  is  or  was  a  public  officer,  appointed  or 
elected  under  the  authority  of  the  State,  or  a  person  specially 
appointed,  according  to  law,  to  perform  the  duties  of  such  an  officer; 
and  the  action  or  special  proceeding  was  brought  by  reason  of  an 
act,  done  by  him  by  virtue  of  his  office,  or  an  alleged  omission  by 
him,  to  do  an  act,  which  it  was  his  official  duty  to  perform; 

2.  Where  the  action  was  brought  against  the  defendant,  by  reason 
of  an  act  done,  by  the  command  of  such  an  officer  or  person,  or  in 
his  aid  or  assistance,  touching  the  duties  of  the  office  or  appointment; 

3.  Where  the  action  was  brought  against  the  defendant,  for  taking 
a  distress,  making  a  sale,  or  doing  any  other  act,  by  or  under  color 
of  authority  of  a  statute  of  the  State; 

4.  But  this  section  does  not  apply,  where  an  officer,  or  other 
person,  specified  herein,  unites  in  his  answer  with  a  person  not 
entitled  to  such  additional  costs.    [Note  1638.] 
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ARTICLE  42  §§  74-79 

Increased  Disbursements 

§  74.  The  increase,  in  the  amount  of  costs  allowed^  specified  in  Increased 
the  [last]  preceding  section  does  not  extend  to  the  disbursements;  disburse- 
and  an  officer,  witness,  or  juror,  is  not  entitled  to  any  other  fee  in  ^^^  ^ 
the  action,  except  the  single  fee  allowed  by  law  for  his  services. 
{Note  1639.] 

ARTICLE  43 

Infant 

§  75.  Where  costs  are  awarded  against  an  infant  plaintiff,  they  infant 
may  be  collected,  by  execution  or  otherwise,  from  his  guardian  ad 
litem,  in  like  manner  as  if  the  latter  was  the  plaintiff.  [Note  1640.] 

§  76.  If  the  infant's  interest  in  property  sold  in  an  action  to  Costs  on 

sell,  mortgage  or  lease  his  real  estate  does  not  exceed  $1,000,  the  ?^}®^^,       , 

whole  costs,  including  disbursements,  shall  not  exceed  twenty-five  estate  ^"^^ 
dollars,  and  referee's  fees  not  exceeding  ten  dollars.    [Note  1641.] 

§  77.  Where  several  infants  are  interested  in  the  same  premises  Costs  where 
as  tenants  in  common,  but  one  bill  of  costs  shall  be  allowed  in  an  ?®veral 
action  for  the  sale  of  the  premises.    [Note  1642.]  {^rested  in 

same 
premises 

ARTICLE  44 

Infant  and  Incompetent 

§  78.  Where  a  final  ^ovdev'J  judgment  is  made,  dismissing  a  Costs  in 
[petition,]  complaint  in  an  action  to  appoint  a  committee  for  an  ^^^^y 
alleged  incompetent^  the  court  may,  in  its  discretion,  award  [in  the 
order]  a  fixed  sum,  as  costs,  not  exceeding  fifty  dollars  and  disburse- 
ments, to  be  paid  by  the  [petitioner]  plaintiff  to  the  adverse  party. 
Where  a  committee  of  the  property  is  appointed,  the  court  must 
direct  the  payment  by  him,  out  of  the  funds  in  his  hands,  of  the 
necessary  disbursements  of  the  [petitioner,]  plaintiff  and  of  such 
a  sum,  for  his  costs  and  counsel  fees,  as  it  thinks  reasonable;  and 
it  may,  in  its  discretion,  direct  the  committee  to  pay  a  sum,  not 
exceeding  fifty  dollars  and  disbursements,  to  the  attorney  for  any 
adverse  party.     [Note  1643.] 

§  79.  The  commissioners  in  an  action  to  appoint  a  committee  for  Expenses  of 
an  alleged  incompetent  are  entitled  to  such  ccwnpensation  for  their  [^^i^^JI^ 
services,  as  the  court  directs.    The  jurors  are  entitled  to  the  same  a^tic^^ 
compensation,  as  jurors  upon  the  trial  of  an  issue  in  an  action  in 
the  same  court.    The  [petitionerX  plaintiff  must  pay  the  compen- 
sation of  the  commissioners,  sheriff,  and  jurors.     The  expenses  of 
the  trial,  and  of  such  an  inquiry,  must  be  paid  by  the  petitioner. 
[Note  1644.] 
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§§8fr-85 

Lunacy  com- 
missioner's 
fees 


§  80.  On  the  execution  of  a  commission  of  lunacy,  the  commis- 
sioners, for  every  day  they  are  necessarily  employed  in  hearing  the 
testimony  and  taking  the  inquisition,  shall  be  entitled  to  an  allow- 
ance to  be  fixed  by  the  court,  not  exceeding  ten  dollars  for  each 
day  to  each  of  such  commissioners.    [Note  1645.] 


Injunction 


Injunction 


ARTICLE  45 

Injunction 

§  81.  To  the  plaintiff  for  procuring  an  injunction  order  [or  an 
order  of  arrest,J  ten  dollars.    [Note  1646.] 

§  82.  In  an  action  brought  to  secure  the  relief  formerly  obtained  by 
a  yyrit  of  prohibition^  costs,  not  exceeding  fifty  dollars  and  disburse- 
ments, may  be  awarded  to  either  party,  as  upon  a  motion.  [Note 
1647.] 

ARTICLE  46 


Interlocutory 
costs 


Interlocutory  Costs 

§  83.  Where  an  issue  of  law  and  an  issue  of  fact  are  joined,  between 
the  same  parties  to  the  same  action,  and  the  issue  of  fact  remains 
undisposed  of,  when  an  interlocutory  judgment  is  rendered  upon 
the  issue  of  law;  the  interlocutory  judgment  may,  in  the  discretion 
of  the  court,  deny  costs  to  either  party,  or  award  costs  to  the  pre- 
vailing party,  either  absolutely,  or  to  abide  the  event  of  the  trial 
of  the  issue  of  fact.  [Section  779  of  this  act  applies  to  interlocutory 
costs,  awarded  as  prescribed  in  the  last  section  as  if  they  were  costs 
of  a  motion.]  Such  costs  may  be  collected  and  enforced  as  if  they 
were  costs  of  a  motion.    [Note  1648.] 


Interest  on 
judgment 


Interest  on 
verdict,  re- 
port or 
decision 


ARTICLE  47 
Interest 

§  84.  A  judgment  for  a  sum  of  money,  rendered  in  a  court  of 
record,  or  not  of  record,  or  a  judgment  rendered  in  a  court  of  record, 
directing  the  payment  of  money,  bears  interest  from  the  time  when 
it  is  entered.  But  where  a  judgment  directs  that  money  paid  out 
shall  be  refunded  or  repaid,  the  direction  includes  interest  from  the 
time  when  the  money  was  paid,  unless  the  contrary  is  expressed. 
[Note  1649.] 

§  85.  Where  final  judgment  is  rendered  for  a  sum  of  money,, 
awarded  by  a  verdict,  report,  or  decision,  interest  upon  the  sum 
awarded,  from  the  time  when  the  verdict  was  rendered,  or  the  report 
or  decision  was  made,  to  the  time  of  entering  judgment,  must  be 
computed  by  the  clerk,  added  to  the  sum  awarded,  and  included  in 
the  amount  of  the  judgment.    [Note  1650.] 
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§  86.  When  final  judgment  for  the  plaintiff  is  rendered  in  an     §§  86-90 
action  brcrught  by  an  executor  or  administrator  of  a  decedent  to  recover  ~      7; 
damages  for  a  wrongful  act,  neglect  or  default  by  which  the  decedent^s  action^by^ 
death  was  caused,  the  clerk  must  add  to  the  sum  so  awarded,  interest  executor  or 
thereupon  from  the  decedent's  death  and  include  it  in  the  judgment,  adminis- 
The  inquisition,  verdict,  report  or  decision,  may  specify  the  day  *rator 
from  which  interest  is  to  be  computed;  if  it  omits  so  to  do,  the  day 
may  be  determined  by  the  clerk,  upon  affidavits.     [Note  1651.] 

§  87.  If  it  appears  upon  the  trial  that  the  sum  tendered,  by  the  Interest  after 
defendant  in  an  action  to  recover  a  sum  certain  or  which  may  be  ^^^^^ 
reduced  to  certainty  by  calculation  or  to  recover  damages  for  a 
casual  or  involuntary  personal  injury  or  a  like  injury  to  property, 
was  sufficient  to  pay  the  plaintiff's  demand  or  to  make  amends 
for  the  injury  and  also  to  pay  the  costs  of  the  action  to  the  time 
of  the  tender,  the  plaintiff  cannot  recover  interest  from  the  time 
of  the  tender.    [Note  1652.] 


ARTICLE  48 

Interrogatories 

§  88.  To  either  party  for  drawing  interrogatories  to  be  annexed  Interroga- 
to  a  commission,  or  to  letters  rogatory,   [issued  as  prescribed  in  *ories 
sections  888,  912,  913,  and  3171  of  this  act,J  including  those  issued 
by  the  city  court  of  the  city  of  New  York,  ten  dollars.    [Note  1653.] 

Judgment,  see  Satisfaction  of  Judgment. 


ARTICLE  49 

Jury 

§  89.  A  trial  juror,  in  an  action  in  a  court  of  record,  is  entitled.  Trial  juror's 
except  as  otherwise  specially  prescribed  by  statute  in  a  particular  ^^° 
court,  or  a  particular  county,  to  the  following  fees:  twenty-five 
cents  for  each  cause  in  which  he  is  empanelled,  to  be  paid  by  the 
party  noticing  the  cause  for  trial;  or,  if  it  is  noticed  by  more  than 
one  party,  by  the  party  whom  the  court  directs  to  pay  it.  [Note 
1654.] 

§  90.  In  the  counties  within  the  city  of  New  York  the  board  of  Grand  and 
aldermen,  and  in  any  other  county  the  board  of  supervisors,  may  ^^  juror's 
direct  that  a  sum,  not  exceeding  three  dollars  in  addition  to  the 
fees  prescribed  in  the  last  section,  or  in  any  other  statutory  provi- 
sion, be  allowed  to  each  grand  juror,  and  each  trial  juror  for  each 
day's  attendance  at  a  term  of  a  court  of  record,  of  civil  or  criminal 
jurisdiction,  held  within  their  county.  If  a  different  rate  is  not 
otherwise  established  as  herein  provided,  each  juror  is  entitled  to 
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§§91-^6 


Juror's 
mileage 


five  cents  for  each  mile  necessarily  traveled  by  him  in  going  to 
and  returning  from  the  terms;  but  i^ch  board  of  aldermen  or  board 
of  supervisors  may  establish  a  lower  rate.    [Note  1655.} 

§  91.  A  juror  is  entitled  to  mileage  for  actual  trarwel  once  in  each 
calendar  week  during  the  term,  except  that  in  the  counties  of  Queens, 
Rockland  and  Orange,  grand  and  trial  jurors  may  be  paid  four  cents 
a  mile  for  each  mile  necessarily  traveled  in  going  to  and  returning 
for  each  day  of  actual  travel  during  the  term  in  lieu  of  any  other 
mileage.  [The  sum  so  established  or  allowed  must  be  paid  by  the 
county  treasurer  upon  the  certificate  of  the  clerk  of  the  courts  stating 
the  number  of  days  that  the  juror  actually  attended,  and  the  number 
of  miles  traveled  by  him  in  order  to  attend.  J  If  a  juror  in  attend*- 
ance  at  a  term  of  a  court  of  record  cannot  reach  his  home  upon  the 
day  he  is  excused  from  attendance,  he  shall  be  entitled  to  com- 
pensation for  an  additional  day,  and  the  clerk  shall  certify  accord* 
ingly  upon  satisfactory  proof  of  such  fact  by  afiSdavit,  [The  amount 
so  paid  must  be  raised  in  the  same  manner  as  other  county  charges 
are  raised.]     [Note  1656.] 

'Trial  juror's  §  92.  A  trial  juror,  sworn  in  a  special  proceeding,  before  a  judge 

fees  in  special    of  a  court  of  record;  or  upon  a  writ  of  inquiry;  or  upon  a  trial,  before 
proceedings       g^  sheriff,  of  a  claim  to  personal  property,  seized  by  virtue  of  [a 

warrant!  an  order  of  attachment  or  an  execution;  is  entitled  to 
twenty-five  cents,  to  be  paid  by  the  person  at  whose  instance  the 
jury  is  impanelled.     [Note  1657.) 


Juror's  extrft 

xompensa- 

vtion 


iSpecial  jury 


Payment  of 
jury  fees 


Claims  for 
jurors'  fee;s 


§  93.  Where  the  trial,  by  a  jury,  of  an  issue  of  fact,  in  ertber  a 
civil  or  a  criminal  action  or  special  proceeding,  in  a  court  of  record, 
occupies  more  than  thirty  days,  the  court,  by  an  order  entered  in 
the  minutes,  may  fix  and  allow,  to  each  juror,  such  an  extra  compen- 
sation as  it  deems  reasonable,  for  his  services  thereupon;  the  amount 
of  which  compensation,  together  with  the  expenses,  actually  and 
necessarily  incurred,  for  food  for  the  jurors  during  the  trial,  is  a 
county  charge.     [Note  165S.] 

§  94.  The  expenses  of  striking  a  special  jury  must  be  paid  by 
the  party  applying  for  it,  and  shall  not  be  taxed  in  the  costs  of  the 
action.     [Note  1659.] 

§  95.  The  sum  [so]  established  or  allowed  for  grand  and  trial 
jurors  must  be  paid  by  the  county  treasurer  upon  the  certificate 
of  the  clerk  of  the  court,  stating  the  number  of  days  that  the  juror 
actually  attended,  and  the  number  of  miles  traveled  by  him  in  order 
to  attend.     [Note  1660.1 

§  96.  AH  jurors  including  those  in  a  criminal  action  or  special 
proceeding  in  a  court  or  before  an  officer  duly  summoned  and  who 
served  as  provided  for  by  the  laws  of  this  state  and  are  entitled  to 
payment  therefor,  must  present  their  claims  to  the  prox)er  official 
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designated  by  lawior  the  pft3anent  of  juror's  fees,  on  or  before  the  §§  97-98 
thirty-ifirst  day  of  December  of  the  year  succeeding  or  following 
the  year  in  which  such  services  were  rendered  and  performed,  and 
iailure  to  comply  with  this  provision  shall  be  a  forfeiture  of  the 
payment  for  such  claims  or  services  thereafter.  All  notices  issued 
requiring  jurors  to  attend  at  a  term  of  court  or  at  a  meeting  of  the 
grand  jury,  shall  have  printed  thereon  the  foregoing  provision  relat- 
ing to  forfeiture  of  fees.  All  moneys  or  jurors'  fees  forfeited  by  the 
provisions  of  this  section  shall  be  transferred  and  applied  to  the  fund 
of  such  county  or  city,  from  which  they  were  paid,  on  or  before  the 
firet  day  of  March,  in  each  year.    [Note  1661.] 

§  97.  Except  as  otherwise  specially  prescribed  by  law,  a  person,   Juror's  fees 
notified  to  attend  as  a  juror,  is  entitled  to  twenty-five  cents,  for  in  justice's 
attending  and  serving,  upon  the  trial  of  an  action  or  the  hearing  ^^^^ 
oi  a  specia,l  proceeding,  before  a  justice  of  the  peace;  and  to  ten  cents 
for  attending  to  serve,  where  he  is  not  sworn.    [Note  1662.] 

ARTICLE  50 
Justice  of  the  Peace 

§  98.  A  justice  of  the  peace  is  entitled,  for  the  services  specified  Fees  of 
in  this  section,  in  an  action  brought  before  a  justice  of  the  peace,  justice  of 
to  the  following  fees:  *^^  P^^ 

For  a  summons,  twenty-five  cents; 

For  an  order  of  arrest,  twenty-five  cents; 

For  a  warrant  of  attachment,  twenty-five  cents; 

For  a  requisition  in  an  action  for  a  chattel,  twenty-five  cents; 

For  a  subpoena,  including  all  the  names  inserted  therein,  twenty- 
five  cents; 

For  the  acknowledgment  of  a  power  of  attorney,  twenty-five  cents; 

For  taking  an  affidavit,  or  administering  an  oath,  ten  cents; 

For  drawing  an  affidavit,  application,  or  notice,  required  by  statute, 
five  cents  for  each  folio; 

For  drawing  a  bond  or  an  undertaking,  twenty-five  cents; 

For  hearing  an  application  for  a  commission  to  examine  one  or 
more  witnesses,  fifty  cents; 

For  an  order  for  such  a  commission,  and  attending,  settling,  and 
certifying  interrogatories,  fifty  cents; 

For  hearing  an  application  to  discharge  a  defendant  from  arrest 
or  to  vacate  or  modify  a  warrant  of  attachment,  or  increase  the 
plaintiff ^s  security,  thereupon,  fifty  cents; 

For  an  adjournment,  except  where  it  is  made  by  the  justice  upon 
his  own  motion,  twenty-five  cents; 

For  a  venire,  twenty^five  cents; 

For  empaneling  and  swearing  a  jury,  twenty-five  cents; 

For  hearing  the  plaintiff's  evidence,  where  the  defendant  does 
not  appear,  twenty-five  cents; 
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§  99  For  the  trial  of  a  demurrer,  twenty-five  cents; 

For  the  trial  of  an  issue  of  fact,  where  the  defendant  appears,  one 

dollar  and  fifty  cents  for  each  day  actually  spent  in  the  trial; 

For  receiving  and  entering  the  verdict  of  a  jury,  twenty-five  cents; 

For  entering  judgment,  twenty-five  cents; 

For  filing  each  paper  required  by  statute  to  be  filed,  five  cents; 

For  a  transcript  of  a  judgment,  twenty-five  cents; 

For  a  copy  of  any  paper  for  which  a  fee  is  not  expressly  prescribed 
by  law,  six  cents  for  each  folio; 

For  an  execution,  or  the  renewal  of  an  execution,  twenty-five  cents; 

For  making  a  return  upon  an  appeal  from  a  judgment,  two  dollars; 

For  an  order,  directing  an  action  or  a  special  proceeding  to  be 
continued  before  another  justice,  twenty-five  cents; 

For  services  when  associated  with  another  justice,  in  any  case 
where  a  fee  therefor  is  not  expressly  prescribed  by  law,  for  each 
day  actually  spent,  two  dollars.     [Note  1663.] 

Fees  of  §  99.  A  justice  of  the  peace  is  entitled,  for  services  [specified  .in 

justice  of  the  ^^is  section  J  in  a  special  proceeding  or  an  action  not  brought  before 
special  pro-     ^  justice  of  the  peace,  to  the  following  fees: 

ceedings  For  a  warrant,  in  a  case  where  a  fee  therefor  is  not  expressly 

prescribed  by  law,  twenty-five  cents; 

For  a  warrant  for  the  apprehension  of  a  person  charged  with 
being  the  father  of  a  bastard,  fifty  cents;  for  indorsing  a  warrant 
issued  from  another  county,  twenty-five  cents; 

For  services  when  associated  with  another  justice,  in  any  case 
where  a  fee  therefor  is  not  expressly  prescribed  by  law,  for  each  day 
actually  spent,  two  dollars; 

For  a  precept  or  other  mandate,  whereby  a  special  proceeding  is 
commenced,  in  a  case  where  a  fee  therefor  is  not  specially  prescribed 
by  law,  twenty-five  cents; 

For  a  view  of  real  property,  in  a  case  where  it  is  required  by  law, 
fifty  cents; 

For  a  warrant  of  attachment  to  arrest  a  delinquent  juror  or  wit- 
ness, twenty-five  cents; 

For  drawing,  signing,  and  depositing  with  the  clerk,  a  minute  or 
record  of  conviction  of  such  a  juror  or  witness,  or  of  any  person  for 
contempt,  in  any  case  where  a  fee  therefor  is  not  specially  prescribed 
by  law,  fifty  cents; 

For  an  execution  upon  such  a  conviction  before  him,  twenty-five 
cents; 

For  drawing,  copying,  and  certifying  a  bond,  an  undertaking,  a 
recognizance  or  other  written  security,  and  filing  the  same  with  the 
.   county  clerk,  or  other  ofiicer  with  whom  it  must  be  filed,  twenty- 
five  cents; 
,  For  a  warrant  of  commitment  for  any  cause,  twenty-five  cents; 

For  a  subpoena,  including  all  the  names  inserted  therein,  twenty- 
five  cents; 

For  a  precept  to  notify  a  jury,  fifty  cents; 
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For  empanelling  and  swearing  a  jury,  twenty-five  cents;  except  §§  100-101 

in  proceedings  to  alter  or  lay  out  a  highway,  in  which  case  he  is  =; z 

entitled  to  two  dollars;  ^  j^J^  of  the 

For  hearing  the  matter,  concerning  which  a  jury  is  called,  seventy-  peace  in 
five  cents  for  each  day  actually  spent;  special  pro- 

For  receiving  and  entering  the  verdict  of  the  jury,  and  the  order  feedings 
if  any,  thereupon,  twenty-five  cents; 

For  any  service  for  which  a  fee  is  not  expressly  allowed  by  this 
subdivision,  and  for  which,  if  rendered  in  an  action  before  a  justice, 
a  fee  is  allowed  by  the  first  subdivision  of  this  section,  the  fee  allowed 
in  such  an  action  for  the  same  service; 

For  taking  the  deposition  of  a  witness,  upon  an  order  made,  or 
commission  issued,  by  a  court  of  record  of  the  State,  or  a  court  in 
another  state  or  a  territory,  or  a  foreign  country,  ten  cents  for  each 
folio; 

For  making  the  necessary  return  and  certificate  thereto,  fifty  cents; 

For  taking  an  affidavit  or  administering  an  oath,  ten  cents.  [Note 
1664.] 


ARTICLE  51 

Legatee,  Heir  and  Devisee 

§  100.   7n    an    action  brought  under  section  12S  of  the  Decedent  Creditor's 
Estate  Law  to  recover  for  a  debt  of  a  decedent,  the  costs  of  the  action,  plover  for 
if  the  plaintiff  is  entitled  to  costs,  must  be  apportioned  [in  like  decedent's] 
manner;]  among  the  defendants  in  proportion  to  the  legacy  or  dis-  debt 
tributive  share,  as  the  case  may  he,  received  by  each  of  them,  except 
that  the  expenses  of  serving  the   summons  upon  each   defendant 
must  be  taxed  against  him  only;  and  one  sheriff's  fee,  for  returning 
an  execution,  may  be  taxed  against  each  defendant,!  against  whom 
any  sum  is  awarded.    [Note  1665.] 


ARTICLE  52 

Libel 

§  101.  If  in  an  action  to  recover  damages  for  [an  assault,  battery,  Libel 
false  imprisonment,]  libel  [,  slander,  criminal  conversation,  seduc- 
tion or  malicious  prosecution;  or  a  fine  or  penalty  in  which  the  people 
of  the  State  are  a  party,]  the  plaintiff  recovers  less  than  fifty  dollars 
damages,  the  amount  of  his  costs  can  not  exceed  the  damages. 
[Note  1666.] 
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§§tt(a^06 


ARTICLE  53 


an  action 


Life  Tenant 

§  102.  Where  costs  [of  a  special  proceeding,  taken  as  prescribed 
in  this  titlej  in  an  action  to  produce  a  life  tenant  are  awarded,  they 
must  be  fixed  by  the  court  at  a  gross  sum,  not  exceeding  fifty  dollars, 
in  addition  to  disburs^Bents.  Where  provision  is  not  specially 
made  Jm.  this  titlel  for  the  award  of  costs,  they  may  be  denied, 
or  awarded  to  or  against  either  party,  as  justice  requires.  [Note 
1667.] 

ARTICLE  54. 


Limitations 


Action 
brought  in 
supreme 
court  instead 
of  couttfegr 
court(0f 
Albn^ 


Action 
brought  in 
supreme 
court  instead 
of  county 
court  of 
Kings 


Action 
brought  in 
New  York 
city 


Limitations 

%  i03.  Where  the  action  is  one  in  which  the  complaint  demands 
judgment  for  a  sum  of  money  only  other  than  an  action  specified  in 
sections  2,  29, 32,  37,  60,  65,  67, 101,  109, 122, 157,  and  163  of  this  act 
the  plaintiff  is  not  entitled  to  costs  [under  this  subdivision]  unless 
he  recovers  the  sum  of  fifty  dollars  or  more.    [Note  1668.] 

§  104.  In  all  actions  hereafter  originally  brought  in  the  supreme 
court,  triable  in  the  county  of  Albany,  and  in  which  the  defendant 
is  a  resident  of  the  county  of  Albany,  which  could  have  been  brought, 
eausept  ior  the  amount  claimed  therein,  in  the  county  court  of  the 
county  of  Albany,  the  plaintiff  shall  recover  no  costs  or  disburse- 
ments TflnLess  he  shall  recover  five  hundred  dollars  or  more.  [Note 
1669.] 

^  105.  In  all  actions  hereafter  brought  in  the  supreme  court, 
triable  in  the  county  of  Kings,  which  could  have  been  brought, 
except  for  the  amount  claimed  therein,  in  the  county  court  of  Kings 
county,  and  in  which  the  defendant  shall  have  been  served  with 
process  within  the  county  of  Kings,  the  plaintiff  shall  recover  no 
costs  or  disbursements  unless  he  shall  recover  five  hundred  dollars 
or  more.     [Note  1670.] 

§  106.  In  all  actions  hereafter  brought  in  the  supreme  court, 
triable  in  the  counties  of  Bronx  and  Queens,  and  in  which  the  defend- 
ant is  a  resident  of  the  county  where  the  action  is  brought,  which 
could  have  been  brought,  except  for  the  amount  claimed  therein, 
in  the  county  court  of  the  counties  of  Bronx  and  Queens,  the  plain- 
tiff shall  recover  -no  costs  or  disbursements  unless  he  shall  recover 
five  hundred  dollars  or  more.  In  all  actions  hereafter  brought, 
triable  in  the  supreme  court  or  county  court  of  a  county  cwxtained 
wholly  within  a  city  of  the  first  class,  or  in  the  city  court  of  tte  city 
of  New  York,  which  could  have  been  brought,  except  for  the  amooitt 
claimed  therein,  in  the  municipal  court  of  the  city  of  New  York, 
and  in  which  the  defendant  shall  have  been  served  with  process 
within  the  city  of  New  York,  the  plaintiff  shall  recover  no  costs  or 
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dtj^jursements  unless  he  shall  recover  two  hundred  and  fifty  dollars  |§  lOZ-lIt 

or  more.     This  section  shall  not  affect  any  actkm  or  proceeding  

pending  September  first,  nineteen  hundred  and  fourteen.     [Note 
1671.] 

§  107.  In  all   actions  hereafter^brought  in  the  supreme  court,  ^^**®?^   . 

triable  in  the  county  of  New  York,  which  could  have  been  ttnotig^t,  g^J|^  ** 

except  for  the  amount  claimed  therein,  in  the  city  court  of  the  city  court  instead 

of  New  York,  and  in  which  the  defendant  shall  have  been  served  of  city  court 

with  process  within  the  county  of  New  York,  the  plaintiff  shall  ^^  New  York 
recover  no  costs  or  disbursements  unless  he  shall  recover  one  tfaousarad 
dollars  or  more.    [Note  1672,] 

ARTICLE  55 

Malicious  Prosecution 

§  108*.  If  in  an  action  to  recover  damages  for  |[an>  assault,,  battery.  Malicious 
false  imprisonment,  libel,  slander,  criminal 'conversation,  seduction  prosecution 
or ]f  malicious  prosecution  [;  or  a  fine  or  penalty  in  which  the  people 
of  the  State  are  a  party,  J  the  plaintiff  recovers  less  than,  fifty  dollars 
damages,. the  amount  of  his  costs  can  not  exceed  the  damages.    [Note 
1673.] 

ARTICLE  56 

Motion 

§  109.  To  each  party  to  whom  costs  are  awarded  upon  [any  other  J  Motion  costs 
a  motion,  other  than  for  a  new  trial  upon  a  case  or  for  jiulgment  upon 
a  special  verdict  [orj  and  costs  upon  a  reference  specified  in  the 
foUmvvng  section  £3236}  of  this  act,  [to  each  party  to  whom  costs 
are  awarded,]  a  sum  fixed  bv  the  court  or  judge,  not  exceeding 
ten  doUare,  besides  necessfuy  disbursements  for  printing  and  r^eree's 
fees.     [Note  1674.] 

§  110;  Costs  upon  a  motion  in  an  action,  where  the  costs  thereirf  Discretions- 
are  not  specially  regulated  in  this  act,  or  upon  a  reference  fo  o«certem  ^J^*^*^*^^ 
the  damages  sustained  by  reason  of  an  injunction ,  or  to  approve  an 
undertaking  or  the  sureties  thereof  ^  or  to  make  an  examination  orinqmryj 
or  to  appoint  an  appraiser,  receiver ,  or  trusteCy  or  to  take  an  account, 
or  to  determine  any  question  of  fact  arising  at  any  stage  of  the  actiorij 
except  upon  the  pleadings,  [made  pursuant  to  sections  623,  624j, 
827,  or  1015  of  this  act,2  may  be  awarded,  either  absolutdy  or  to 
abide  the  event  of  the  action,  or  of  the  reference,  to  any  party,  in 
the  discretion  of  the  court  or  judge.    [Note  1675.] 

§  111.  To  either  party  upon  [a  motion  for  a  new  trial  upon  a  Motion  for 
case,  orj  an  application  for  judgment  upon  a  special  verdict,  [the  J^^^^iai 
same  sums  as  upon  an  appeal,  as  prescribed  in  subdivision  fourth  verdict 
of  this  section  J  before  argument  twenty  dollars  and  for  argument  forty 
doUars.    [Note  1676.] 
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Motion  for 
new  tri&l 
upon  case 


Collection 
of  motion 
costs 


§§  1 12-1 14       §  1 12.  To  either  party  upon  a  motion  for  a  new  trial,  upon  a  case, 

[or  an  application  for  judgment  upon  a  special  verdict,  the  same 
sums  as  upon  an  appeal,  as  prescribed  in  subdivision  fourth  of  this 
section.]  before  argument y  twenty  dollars  and  for  argument  forty  dollars. 
[Note  1677.] 

§  113.  Where  costs  of  a  motion,  or  any  other  sum  of  money, 
directed  by  an  order  to  be  paid,  are  not  paid  within  the  time  fixed 
for  that  purpose  by  the  order,  or,  if  no  time  is  so  fixed,  within  ten 
days  after  the  service  of  a  ^opy  of  the  order,  an  execution  against 
the  personal  property  only  of  the  party  required  to  pay  the  same,  may 
be  issued  by  any  party  or  person  to  whom  the  said  costs  or  sum  of 
money  is  made  payable  by  said  order,  or  in  case  permission  of  the 
court  shall  be  first  obtained,  by  any  party  or  person  having  an  interest 
in  compelling  payment  thereof,  which  execution  shall  be  in  the  same 
form,  as  nearly  as  may  be,  as  an  execution  upon  a  judgment,  omitting 
the  recitals  and  directions  relating  to  real  property.  Where  the 
order  directs  that  the  costs  of  a  motion  abide  the  event  of  the  action, 
or  where  costs  of  a  motion,  awarded  by  an  order,  have  not  been 
collected  when  final  judgment  is  entered,  they  may  be  taxed  as 
part  of  the  costs  of  the  action  or  set  off  against  costs  awarded  to  the 
adverse  party,  as  the  case  requires,  [ButJ  Nothing  herein  con- 
tained shall  be  so  construed  as  to  relieve  a  party  or  person  from 
punishment  as  for  contempt  of  court  for  disobedience  to  an  order 
in  any  case  when  the  remedy  of  enforcement  by  such  proceedings 
now  exist.     [Note  1678.] 

ARTICLE  57 


Costs  where 

several 

actions 

brought 

instead  of 

one 


Multiplicity  of  Actions 

•  §  1 14.  Where  two  or  more  actions  are  brought,  [in  a  case  specified 
in  section  454  of  this  act,J  against  parties  severally  liable  upon  the 
same  written  instrument,  including  the  parties  to  a  bill  of  exchange 
or  promissory  note  or  otherwise  for  the  same  cause  of  action  against 
persons,  who  might  have  been  joined  as  defendants  in  one  action, 
costs,  other  than  disbursements,  cannot  be  recovered,  upon  the  final 
judgment,  by  the  plaintiff,  in  more  than  one  action,  which  shall  be 
at  his  election.  But  this  prohibition  does  not  apply  to  a  case  where 
the  plaintiff  joins  as  defendants,  in  each  action  brought,  all  the 
persons  liable,  not  previously  sued,  who  can,  with  reasonable  dili- 
gence, be  found  within  the  State;  or,  if  the  action  is  brought  in  the 
city  court  of  the  city  of  New  York,  or  a  county  court,  within  the 
city  or  county,  as  the  case  may  be,  where  the  court  is  located.  [Note 
1679.] 
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ARTICLE  58  §§  H5-118 

Municipal  Corporation 

§  115.  Costs  cannot  be  awarded  to  the  plaintiff,  in  an  action  Municipal 
against  a  municipal  corporation,  in  which  the  complaint  demands  corporation 
a  judgment  for  a  sum  of  money  only,  unless  the  claim,  on  which  the 
action  is  founded,  was,  before  the  commencement  of  the  action, 
presented  to  the  board  of  such  corporation  having  the  power  to 
audit  the  same,  or  to  its  chief  fiscal  officer,  at  least  ten  days  before 
the  commencement  of  said  action.    [Note  1680.] 

Newspaper,  see  Printer, 

ARTICLE  59 

New  Trial 

§  116.  To  either  party,  where  a  new  trial  is  had,  pursuant  to  an  New  trial 
order  granting  the  same,  [or  an  assessment  of  damages,  pursuant 
to  section  194  of  this  act,  is  had,  J  for  all  proceedings  after  the  grant- 
ing of,  and  before  the  new  trial,   [or  an  assessment  of  damages, 
pursuant  to  section  194  of  this  act,  J  twenty-five  dollars.    [Note  1681.] 

Non-payment,  see  Stay  for  Non-payment. 

ARTICLE  60 
Oath  and  Acknowledgment 

§  117.  Any  officer,  authorized  to  perform  the  services  specified  ^^^*^i 
in  this  section,  and  to  receive  fees  therefor,  is  entitled  to  the  follow-  ment^^     ^" 
ing  fees: 

1.  For  administering  an  oath  or  affirmation,  and  certifying  the 
same  when  required,  except  where  another  fee  is  specially  prescribed 
by  statute,  twelve  cents; 

2.  For  taking  and  certifying  the  acknowledgment  or  proof  of  the 
execution  of  a  written  instrument;  by  one  person,  twenty-five  cents; 
and  by  each  additional  person,  twelve  cents;  for  swearing  each 
witness  thereto,  six  cents.    [Note  1682.] 

Offer,  see  Tender  and  Offer. 
Parties,  see  Substituted  Parties. 

ARTICLE  61 

Partition 

§  118.  The  sums,  necessary  to  make  [those]  the  payments  and  Payments 
redemptions  for  taxes,  assessments  and  water  rates  which  are  liens  /or  taxes, 
on  the  property  sold  and  to  redeem  the  property  sold  from  any  sales  as»^ssmento 
for  unpaid  taxes,  assessments  or  water  rates  which  have  not  apparenily  ^^tes 
become  ahsolvie,  are  deemed  expenses  of  the  sale,  in  an  action  for 
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§§  119-123  partition,   [within  the  meaning  of  that  expression,  as  used  in  any 

provision  of  article  second,  third,  or  fourth  of  this  title.J     [Note 

1683.] 

§  1 19.  In  an  action  for  the  partition  of  real  property  the  fees  and 
expenses  of  the  commissioners,  including  the  expense  of  a  survey, 
when  it  is  made,  which  fees  and  expenses  are  the  same  as  in  an  action 
for  dower  as  provided  in  section  58  of  this  actj  must  be  taxed  under  the 
direction  of  the  court;  and  the  amount  thereof  must  be  paid  by  the 
plaintiff,  and  allowed  as  part  of  his  costs.    [Note  1684.] 

§  120.  Where  [final]  judgment,  confirming  a  sale,  is  rendered, 
the  costs  of  each  party  to  the  action,  and  the  expenses  of  the  sale, 
including  the  officers'  fees,  must  be  deducted  from  the  proceeds  of 
the  sale,  and  each  party's  costs  must  be  paid  to  his  attorney.  But 
the  court  may,  in  its  discretion,  direct  that  the  costs  and  expenses  of 
any  trial,  reference,  or  other  proceeding  in  the  action,  be  paid  out 
of  the  share  of  any  party  in  the  proceeds  or  may  render  judgment 
against  any  party  therefor.  The  [final J  judgment  for  the  partition 
of  the  property  must  also  award;  that  each  defendant  pay  to  the 
plaintiff  his  proportion  of  the  plaintiff's  costs,  including  the  extra 
allowance.  The  sum  to  be  paid  by  each  must  be  fixed  by  the  court, 
according  to  the  respective  rights  of  the  parties,  and  specified  in 
the  judgment.  If  a  defendant  is  unknown,  his  proportion  of  the 
costs  must  be  fixed  and  specified  in  like  manner.    [Note  1685.] 


Fees  and 
expenses  of 
commission- 
ers and  ex- 
pense of 
survey 


Costs  and 
expenses  in 
partition 


Penalty 


ARTICLE  62 
Penalty 

§  121.  If  in  an  action  to  recover  damages  for  [an  assault,  battery, 
false  imprisonment,  libel,  slander,  criminal  conversation,  seduction, 
or  malicious  prosecution;  or  a  fine  or]  a  penalty  [in  which  the  people 
of  the  State  are  a  party,]  the  plaintiff  recovers  less  than  fifty  dollars 
damages,  the  amount  of  his  costs  can  not  exceed  the  damages. 
[Note  1686.] 


Costs  against 
people 


ARTICLE  63 
People 

§  122.  In  an  action  brought  in  the  name  of  the  people  of  the  State> 
to  recover  money  or  property,  or  to  establish  a  right  or  claim,  for 
the  benefit  of  a  county,  city,  town,  or  village,  costs  shall  not  be 
awarded  against  the  people;  but,  where  they  are  awarded  to  the 
defendant,  they  must  be  awarded  against  the  body  for  whose  benefit 
the  action  was  brought.    [Note  1687.] 

Cases  against       §  123.  Where  an  action  is  brought  in  the  name  of  the  people  of 
peopte  the  State,  upon  the  relation  of  a  private  corporation  or  individual  ^ 

[as  prescribed  in  section  1986  of  this  act,J  a  judgment,  awarding 
costs  to  the  defendant,  must  award  them,  against  the  relator,  ia 
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the  first  instance;  and  against  the  people,  only  in  case  an  execution,   §§  124-126 

issued  thereupon  against  the  property  of  the  relator,  is  returned  

unsatisfied.    [Note  1688.] 

§  124,  Where  costs  are  awarded  against  the  people  of  the  State  Costs  against 
in  an  action  or  a  special  proceeding  brought,  by  a  public  officer,  peopl© 
pursuant  to  any  provision  of  law,  and  the  proceedings  have  not 
been  stayed,  by  appeal  or  otherwise;  the  comptroller  must  draw  his 
warrant  upon  the  treasurer,  for  the  payment  of  the  costs,  out  of  any 
money  in  the  treasury,  appropriated  for  that  purpose,  upon  the  pro- 
duction to  him  of  an  exemplified  copy  of  the  judgment,  or  order 
awarding  the  costs,  and  where  the  amount  is  not  fixed  thereby, 
of  a  taxed  bill  of  costs;  accompanied,  in  either  case,  with  a  certificate 
of  the  attorney-general,  to  the  effect  that  the  action  or  special  pro- 
ceeding was  brought  pursuant  to  law.  The  fees  of  the  clerk,  for 
the  exemplified  copy,  must  be  certified  thereupon  by  him,  and 
included  in  the  warrant.     [Note  1689.] 

Pleading,  see  Frivolous  Pleading. 

ARTICLE  64 

Poor  Person 

§  125.  A  person  [so  J.  admitted  to  prosecute  as  a  poor  person  may  Poor 
prosecute  his  action  without  paying  fees  to  any  officer  and  he  shail  person 
not  be  prevented  from  prosecuting  [the  same]  his  action^  by  reason 
of  his  being  liable  for  the  costs  of  a  former  action,  brought  by  him 
against  the  same  defendant.  If  judgment  is  rendered  against  him, 
or  his  complaint  is  dismissed,  costs  shall  not  be  awarded  against 
him.  Where  costs  are  awarded  in  favor  of  a  person,  who  had  been 
admittfed  to  prosecute  or  defend  as  a  poor  person,  [as  prescribed, 
in  this  article]  they  must  be  paid  over  to  his  attorney,  when  collected 
from  the  adverse  pa^ty,  and.  distributed  among  the  attorney  and 
counsel  assigned  to  the  poor  person,  as  the  court  directs.  {Note 
1690.] 

ARTICLE  66 

Printer 

§  126.  Except  as  otherwise  specially  prescribed  by  law,  the  pro-  Printer's  fees 
prietor  of  a  newspaper  is  entitled,  for  publishing  summons,  notice, 
order,  citation  or  other  advertisement,  required  by  law  to  be  pub- 
lished, other  than  the  session  laws,  for  each  folio,  to  seventy-five 
cents  for  the  first  insertion,  and  fifty  cents  for  each  subsequent 
insertion.  In  counties  containing  wholly  or  partially  cities  of  the 
first-class,  except  in  the  city  of  N^w  York,  the  proprietor  of  a  news- 
paper is  entitled  for  publishing  such  notices,  matters  and*  advertise- 
ments aforesaid,  other  than  the  session  laws  for  each  folio  to  one 
dollar  for  the  first  insertion,  and  seventy-five  cents  for  each  sub- 
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§§  127-129  sequent  insertion.  And  in  the  city  of  New  York  to  twelve  cents  per 
agate  line  of  thirty  ems  for  each  insertion.  If  such  notices,  matters 
and  advertisements  aforesaid,  other  than  the  session  laws,  are  printed 
in  type  other  than  agate,  the  proprietor  of  a  newspaper  shall  be 
entitled  to  the  number  of  lines  such  notices,  matters  and  advertise- 
ments would  occupy  if  set  in  agate,-  thirty  ems  to  the  line.  The 
compensation  for  publishing  the  session  laws  must  be  fixed  by  the 
board  of  supervisors  at  not  more  than  fifty  cents  for  each  folio. 
[Note  1691.] 

Proceedings,  see  Special  Proceedings. 
Production  of  Life  Tenant,  see  Life  Tenant. 
Prohibition,  see  Injunction. 
Prosecution,  see  Malicious  Prosecution. 


Service  by 
publication 


Receiver 


Receiver 


ARTICLE  66 

Publication 

see  also  Printer 

§  127.  To  the  plaintiff  for  procuring  an  order  directing  the  service 
of  the  summons  by  publication  -thereof,  or  personally,  without  the 
State,  on  one  or  more  defendants,  ten  dollars.    [Note  1692.] 

Real  Property,  see  Claim  to  Real  Property;  Recovery  of  Real 
Property. 

ARTICLE  67 

Receiver 

§  128.  A  receiver,  except  as  otherwise  specially  prescribed  by 
statute,  is  entitled,  in  addition  to  his  necessary  expenses,  to  such 
commissions,  not  exceeding  five  per  centum  upon  the  sums  received 
and  disbursed  by  him,  as  the  court  by  which,  or  the  judge  by  whom, 
he  is  appointed  allows.  But  if  in  any  case  the  commissions  of  a 
temporary  or  permanent  receiver,  so  computed,  shall  not  amount 
to  one  hundred  dollars,  said  court  or  judge  may,  in  its  or  his  dis- 
cretion, allow  said  receiver  such  a  sum,  not  exceeding  one  hundred 
dollars,  for  his  commissions  as  shall  be  commensurate  with  the 
services  rendered  by  said  receiver.    [Note  1693.] 

§  129.  [Any]  A  receiver,  [assignee,  guardian,  trustee,  committee, 
executor,  administrator  or  person  appointed  under  section  one  hun- 
dred and  eleven  of  the  real  property  law  or  under  section  twenty 
of  the  personal  property  law]  required  by  law  to  give  a  bond  as 
such  may  include  as  a  part  of  his  necessary  expenses,  such  reason- 
able sum,  not  exceeding  one  per  centum  per  annum  upon  the  amount 
of  such  bond  paid  his  surety  thereon,  as  such  court  or  judge  allows. 
[Note  1694.] 
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ARTICLE  68  §§  130-134 

Recovery  of  Real  Property 

§  130.  In  [such]  an  action  to  recover  real  property  brought  by  a  Recovery  of 
grantee  J  his  heir  or  devisee  y  in  the  name  of  the  grantor  y  a  judgment  real  property 
against  the  plaintiff  shall  not  award  costs  to  the  defendant;  but 
where  the  defendant  is  entitled  to  costs  [as  prescribed  in  section 
3229  of  this  act,]  of  course  they  may  be  taxed,  and  the  person  who 
maintained  the  action  in  the  plaintiff's  name  may  be  compelled  to 
pay  the  same  as  prescribed  in  section  [3247]  179  of  this  act.  [Note 
1695.] 

§  131.  In  an  action  brought  to  recover  real  property  where  one  or  Recovery  of 
more  defendants  holds  under  another  defendant  and  the  plaintiff  elects  ^^^  property 
to  proceed  against  the  latter,  subject  to  the  rights  and  interests  of  the 
former,  [and]  th6  costs  of  the  defendant  or  defendants  so  answering, 
are  in  the  discretion  of  the  court.    [Note  1696.] 

§  132.  In  an  action  brought  by  summons  to  appear,  to  recover  sum-  Summary 
mary  possession  of  real  property,  costs,  when  allowed,  and  the  fees  proceedings 
of  officers,  except  where  a  fee  is  specially  given,  [in  chapter  twenty- 
one  of  this  act]  must  be  at  the  rate  allowed  by  law  in  an  action  in 
a  justice's  court,  and  are  limited  in  like  manner,  [unless]  //  the 
[application]  action  is  founded  upon  an  allegation  of  forcible  entry 
or  forcible  holding  out  [;  in  which  case,],  the  judge  or  justice  may 
award  to  the  successful  party  a  fixed  sum  as  costs,  not  exceeding 
fifty  dollars,  in  addition  to  his  disbursements.     [Note  1697.] 

§  133.  Where  an  action,  brought  before  a  justice  of  the  peace,  Answer  of 
or  in  [a  district]  the  municipal  court  of  the  city  of  New  York,  or  ^ 
a  justice's  court  of  a  city,  has  been  discontinued,  as  prescribed  by 
law,  upon  the  delivery  of  an  answer,  showing  that  title  to  real  prop- 
erty will  come  in  question;  and  a  new  action,  for  the  same  cause,  has 
been  commenced  in  the  proper  court;  the  party  in  whose  favor  final 
judgment  is  rendered  in  the  new  action,  is  entitled  to  costs;  except 
that,  where  final  judgment  is  rendered  therein,  in  favor  of  the  de- 
fendant;  upon  the  trial  of  an  issue  of  fact,  the  plaintiff  is  entitled 
to  costs,  unless  it  is  certified,  that  the  title  to  real  property  came  in 
question  on  the  trial.     [Note  1698.] 

ARTICLE  69 
Referee 

§  134.**  A  referee,  in  an  action  or  a  special  proceeding  brought  in  a  Referee's 
court  of  record,  or  [in  a  special  proceeding,  taken  as  prescribed  in  ^^^ 
title  twelve  of  chapter  seventeen  of  this  act,]  appointed  pursuant 
to  an  order  in  aid  of  execution  to  secure  the  saiisf action  of  a  judgment 
is  entitled  to  ten  dollars  for  each  day  spent  in  the  business  of  the 
reference;  unless  at  or  before  the  commencement  of  the  trial  or  hear- 
ing, a  different  rate  of  compensation  is  fixed,  by  the  consent  of  the 
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Si  135-138  parties,  other  than  those  in  default  for  failure  to  appear  or  plead, 
manifested  by  an  entry  in  the  minutes  of  the  referee,  or  otherwise 
in  writing,  or  a  smaller  compensation  is  fixed  by  the  court  or  judge 
in  the  order  appointing  him.     [Note  1699.] 

§  135.  The  fees  of  a  referee  appointed  to  sell  real  property  pur- 
suant to  a  judgment  in  an  action,  are  the  same  as  those  allowed  to  the 
sheriff,  and  he  is  allowed  the  same  disbursements  as  the  sheriff. 
Where  a  referee  is  required  to  take  security  upon  a  sale,  or  to  dis- 
tribute, or  apply,  or  ascertain  and  report  upon  the  distribution  or  ap- 
plication of  any  of  the  proceeds  of  the  sale,  he  is  also  entitled  to  one- 
half  of  the  commissions  upon  the  amount  so  secured,  distributed 
or  applied,  allowed  by  law  to  an  executor  or  administrator  for  re- 
ceiving and  paying  out  money.  But  commissions  shall  not  be  al- 
lowed to  him  upon  a  sum  bidden  by  a  party,  and  applied  upon  that 
party's  demand,  as  fixed  by  the  judgment,  without  being  paid  to 
the  referee,  except  to  the  amount  of  ten  dollars.  And  a  referee^s 
compensation,  including  commissions,  cannot,  where  the  sale  is 
under  a  judgment  in  an  action  to  foreclose  a  mortgage,  exceed  fifty 
dollars,  unless  the  property  sold  for  ten  thousand  dollars  or  upwards, 
in  which  event  the  referee  may  receive  such  additional  com^peaisa- 
tion  as  to  the  court  may  seem,  proper,  or  in  any  other  [cause];  ca&e 
five  hundred  dollars.     [Note  17G0.] 


Register's 
fees 


ARTICLE  70 
Register 

§  136.  The  register  of  any  county,  [or  the  clerk  of  any  court  of 
record,]  is  entitled,  for  any  services  [specified  in  the  last  section 
but  one,]  which  he  is  authorized  to  perform,  to  the  fees  [specified 
therein,]  alloived  to  a  county  clerk  for  the  same  services  subject  to 
the  same  qualifications,  [therein  contained.  J    [Note  1701.] 


Relaxation 


Credit  on 
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ARTICLE  71 
Retaxation 

§  137.  Costs  may  [also]  be  taxed  without  notice.  But  where 
they  are  so  taxed,  notice  of  retaxation  thereof  must  immediately 
afterwards  be  given  [as  prescribed  in  the  last  section]  by  the  party 
at  whose  instance  they  were  taxed;  in  default  whereof,  the  court 
must,  upon  the  application  of  a  party  entitled  to  notice,  direct  a 
retaxation,  with  costs  of  the  motion,  to  be  paid  by  the  party  in 
default.  The  court  may,  in  its  discretion,  upon  the  application  of 
a  party  interested,  direct  a  retaxation  of  costs  at  any  time.  [Note 
1702.] 

§  138.  Any  sum,  deducted  upon  a  retaxation  of  costs  must  be 
credited  upon  the  execution,  or  other  mandate  issued  to  enforce 
the  judgment.     [Note  1703.] 
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ARTICLE  72  §§  139-142 

Satisfaction  of  Judgment 

§  139.  In  proceedings  taken  in  aid  of  execuiion  to  secure  satisfaction  Judgment 
oj  a  jiidgment  the  judge  may  make  an  order,  allowing  to  the  judgment  costs^  dis- 
creditor  a  fixed  «um,  as  oosts,  ccmsisting  of  his  witnesses^  fees  and  covery  pro- 
other  disbursements,  and  of  a  sum,  in  addition  thereto,  not  exceeding  ceedings 
thirty  dollars;  and  directing  the  payment  thereof,  out  of  any  money 
which  has  come,  or  may  come,  to  the  hands  of  the  receiver,  or  of 
the  sheriff;  or  within  a  time  specified  in  the  order,  by  the  judgment 
debtor,  or  other  person  against  whom  the  proceeding  is  instituted. 
[Note  1704.] 

§  140.  Where  the  judgment  debtor,  or  other  person  against  whom  Judgment 
[the  special]  discovery  proceedings  m  aid  of  execidion  are   [is]  debtor's     ^ 
instituted  lias  been  examined,  and  property,  applicable  to  the  pay-  covery  pro-' 
ment  of  the  j.udgment,  has  not  been  discovered  in  the  course  of  the  ceedings 
[special]  proceeding,  the  judge  may  make  an  order,  allowing  him 
a  like  sum  as  costs  as  provided  in  the  preceding  section  and  directing 
the  payment  thereof,  within  a  time  specified  in  the  order,  by  the 
judgment  creditor;  or,  except  where  it  is  allowed  to  the  judgment 
debtor,  out  of  any  money  which  has  come,  or  may  come,  to  the  hands 
of  the  receiver  or  of  the  sheriff.     [Note  1705.] 

# 

ARTICLE  73 

SCANDbAIiOUS   MaTTEE 

§  141.  Where  scandalous  matter  is  [thus]  stricken /row  a  plead-  Scandalous 
inQy  on  motion^  the  attorney  whose  name  is  subscribed  to  the  pleading  pleading 
may  be  directed  to  pay  the  costs  of  the  motion,  and  his  failure  to 
pay  them  may  be  punished  as  a  contempt  of  the  court.     [Note 
1706.] 

ARTICLE  74 

School  Officer 

§  142.  Costs  cannot  be  awarded  to  the  plaintiff,  in  an  action  School  officer 
against  a  school  officer,  or  a  supervisor,  on  account  of  an  act  per- 
formed by  him,  by  virtue  of,  or  under  color  of  his  office[;],  ©r  on 
account  of  a  refusal  or  an  omission  to  perform  a  duty  enjoined  upon 
him  by  law[;],  where  his  act,  refusal,  or  omission  might  have  been 
the  subject  of  an  appeal  to  the  state  superintendent  of  public  instruc- 
tion, and  where  it  is  certified  that  it  appeared,  upon  the  trial,  that 
the  d^endant  acted  in  good  faith.  But  this  section  does  not  apply 
to  an  action  for  a  penalty;  or  to  an  action  or  a  special  proceeding, 
to  enforce  a  decision  of  the  superintendent.     [Note  1707.] 
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ARTICLE  75 

Security  for  Costs 

§  143.  The  defendant,  in  an  action  brought  in  a  court  of  record, 
may  require  security  for  costs  to  be  given,  [as  prescribed  in  this 
title]  where  the  plaintiff  was,  when  the  action  was  commenced, 
either 

1.  A  person  residing  without  the  state;  or,  if  the  action  is  brought 
in  a  county  court,  except  in  the  counties  of  Albany,  Kings,  Queens, 
Rensselaer  and  Richmond,  or  in  the  city  court  of  the  city  of  New  York, 
the  city  court  of  Yonkers,  or  the  city  court  of  Albany,  residing 
without  the  city  or  county,  as  the  case  may  be,  wherein  the  court 
is  located;  or 

2.  A  foreign  corporation;  or 

3.  A  person  imprisoned  under  execution  for  a  crime;  or 

4.  The  official  assignee  of  a  person  so  imprisoned;  the  official 
assignee  or  official  trustee  of  a  debtor;  or  an  assignee  in  bankruptcy; 
where  the  action  is  brought  upon  a  cause  of  action,  arising  before 
the  assignment,  the  appointment  of  the  trustee,  or  the  adjudication 
in  bankruptcy. 

6,  The  word  "  city  "  as  used  in  this  section  so  far  as  it  applies  to 
the  city  court  of  the  city  of  New  York  shall  be  construed  to  mean 
and  apply  to  the  territory  within  the  city  of  New  York  as  it  existed 
and  was  constituted  prior  to  the  sixth  day  of  JunCy  eighteen  hundred 
and  ninety-jive.     [Note  1703.] 

§  144.  The  defendant,  in  a  like  action,  may  require  security  for 
costs  to  be  given,  where,  after  the  commencement  of  the  action, 
the  plaintiff  either 

1.  Ceases  to  be  a  resident  of  the  State;  or,  where  the  action  if 
brought  in  either  of  the  local  courts  specified  in  subdivision  first  of 
the  last  section,  ceases  to  be  a  resident  of  the  city  or  county,  as  the 
case  may  be,  wherein  the  court  is  located;  or 

2.  Is  adjudicated  a  bankrupt,  or  discharged  from  his  debts,  or 
exonerated  from  imprisonment,  pursuant  to  a  law  of  the  State,  or 
of  the  United  States;  or 

3.  Is  sentenced  to  a  State  prison,  for  a  term  less  than  for  life- 
[Note  1709] 

§  145.  In  a  case  specified  in  either  of  the  last  two  sections,  if 
there  are  two  or  more  plaintiffs,  the  defendant  cannot  require  security 
for  costs  to  be  given,  unless  he  is  entitled  to  require  it  of  all  the 
plaintiffs.     [Note  1710.] 

§  146.  In  an  action  brought  by  or  against  an  executor  or  adminis- 
trator, in  his  representative  capacity,  or  the  trustee  of  an  express 
trust,  or  a  person  expressly  authorized  by  statute  to  sue,  or  to  be 
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sued;  or  by  an  official  assignee,  the  assignee  of  a  receiver,  or  the  §§  147-152 

committee  of  a  person  judicially  declared  to  be  incompetent  to  

manage  his  afifairs;  the  court  may,  in  its  discretion,  require  the 
plaintiff  to  give  security  for  costs.    [Note  1711.] 

§  147.  Where  security  for  costs  is  required  to  be  given,  the  court  Order  for 
in  which  the  action  is  pending,  or,  except  in  a  case  specified  in  the  flecurity 
last  section,  a  judge  thereof,  upon  due  proof,  by  affidavit,  of  the 
facts,  must  make  an  order  requiring  the  plaintiff,  within  a  time 
specified,  either  to  pay  into  court,  the  sum  of  two  hundred  and 
fifty  dollars,  to  be  applied  to  the  payment  of  the  costs,  if  any, 
awarded  against  him,  or,  at  his  election,  to  file  with  the  clerk  an 
undertaking,  and  to  serve  a  written  notice  of  the  payment  or  of  the 
filing  upon  the  defendant's  attorney;  and  staying  all  other  pro- 
ceedings, on  the  part  of  the  plaintiff,  except  to  review  or  vacate 
the  order,  until  the  payment  or  filing,  and  motice  thereof,  and  also, 
if  an  undertaking  is  given,  the  allowance  of  the  same.    [Note  1712.] 

§  148.  The  undertaking,  specified  in  the  last  section  must  be  Undertaking 
executed  to  the  defendant  by  one  or  more  sureties,  and  must  be  to  for  security 
the  effect  that  they  will  pay,  upon  demand,  to  the  defendant,  all 
costs  which  may  be  awarded  to  him  in  the  action,  not  exceeding  a 
sum  specified  in  the  undertaking,  which  must  be  at  least  two  hun- 
dred and  fifty  dollars.     [Note  1713.] 

§  149.  Within  ten  days  after  service  of  the  notice  of  filing  the  Exception 
undertaking,  the  defendant  may  serve  upon  the  plaintiff's  attorney  ^  sureties 
a  notice  that  he  excepts  to  the  sureties  therein.     [Note  1714.] 

§  159.  Within  ten  days  after  service  of  [such]  a  notice  of  excep-  Justification 
■  tion  to  sureties  in  an  undertaking  for  costs,  the  plaintiff  must  serve,  o^  sureties 
upon  the  defendant's  attorney,  a  notice  of  the  justification  of  the 
same  or  new  sureties  before  a  judge  of  the  court,  or  a  county  judge, 
at  a  specified  time  and  place;  the  time  to  be  not  less  than  five  nor 
more  than  ten  days  thereafter,  and  the  place  to  be  within  the  county 
where  the  action  is  triable.     [Note  1715.] 

§  151.  [Section  580  of  this  act  applies  to  the  justification  of  the  Allowance  of 
sureties.]  Where  the  judge  finds  the  sureties  sufficient,  he  must  sureties 
annex  the  written  examination,  if  any,  to  the  undertaking,  indorse 
his  allowance  thereon,  and  cause  them  to  be  filed  with  the  clerk. 
Where  the  defendant  fails  duly  to  except  to  the  sureties,  the  under- 
taking is  deemed  allowed,  and  must  be  indorsed  and  filed  in  like 
manner.     [Note  1716.] 

§  152.  At  any  time  after  the  allowance  of  an  undertaking,  given  Additional 
[pursuant  to  such  an  order,  or  as  prescribed  in  section  3278  of  this  security  for 
act,]  OS  security  for  costs  or  after  notice  of  the  payment  into  court,  ®°®*® 
made  pursuant  to  such  an  order,  the  court,  or  a  judge  thereof,  upon 
satisfactory  proof,  by  affidavit,  that  the  sum  specified  in  the  under- 
taking, or  the  amount  of  such  payment,  is  insufficient;  or  that  one 
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§§  153*157  or  more  of  the  sureties  have  died,  or  become  insolvent,  or  that  bis 

or  their  ciroinnstances  have  become  so  precarious  that  there  is  reason 

to  apprehend  that  the  undertaking  is  insufficient  i(a  the  security 
of  the  defendant;  must  make  an  order,  requiring  the  plaintiff  to 
give  an  additional  undertaking,  or  make  an  additional  payment 
into  court.  [The  last  four  sections]  The  provisions  rdating  to 
the  order  for  security y  requisites  of  undertaking,  justification  and  allow- 
ance  and  payment  apply  to  such  an  order,  and  to  the  undertaking 
given,  or  payment  made,  pursuant  thereto.     [Note  1717.] 

§  153.  Where  the  plaintiff  fails  to  comply  with  an  order,  [ii^^de 
as  prescribed  in  this  title]  in  relation  to  security  for  costs  or  to  procure 
the  allowance  of  an  undertaking  given  pursuant  to  such  an  orda:, 
the  defendant  is  entitled  to  a  judgment  dismissing  the  complaint, 
and  in  his  favor  for  costs.  The  defendant  may  apply  therefor,  as 
upon  a  motion.     [Note  1718.] 
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§  154.  Where  a  defendant  is  entitled  to  require  security  for  costs, 
as  prescribed  m  section {3268]  143  of  this  act,  the  plaintiff's  attorney 
is  liable  for  the  defendant's  costs,  (to  an  amount  not  exceeding  one 
hundred  dollai^,  until  security  is  given,  [as  prescribed  in  this 
title]  The  plaintiff's  attorney  may  relieve  himself  from  that 
liability,  although  the  defendant  may  not  require  security  for  costs 
to  be  given,  by  filing  and  procuring  the  allowance  of  an  undertaking 
for  costs  as  if  an  order  had  been  made,  [as  prescribed  in  section 

3272  of  this  act.]     [Note  1719.] 

• 

§  155.  The  provisions  of  this  act  relating  to  security  for  costs 
apply  to  a  special  proceeding.    [Note  1720.] 
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ARTICLE  76 

Seduction 

§  156.  If  in  an  action  to  recover  damages  for  [an  assault,  battery, 
false  imprisonment,  libel,  slander,  criminal  conversation,]  seduction 
[or  malicious  prosecution;  or  a  fine  or  penalty  in  which  the  people 
of  the  state  are  a  party,]  the  plaintiff  recovers  less  than  fifty  dollars 
damages,  the  amount  of  his  costs  can  not  exceed  the  damages. 
[Note  1721.] 

ARTICLE  77 
Separation 

§  157.  The  final  judgment  in  [such]  an  action  for  separation 
may  award  costs,  in  favor  of  or  against  either  party,  and  an  execu- 
tion may  be  issued  for  the  collection  thereof,  as  in  an  ordinary 
case;  or  the  court  may,  in  the  judgment,  or  by  an  order  made  at 
any  time,  direct  the  costs  to  be  paid  out  of  any  property  sequestered, 
or  otherwise  in  the  power  of  the  court.     [Note  1722.] 
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ARTICLE  78  §§  158-159 

Settlement 

§  158.  Where  an  action  wherein  the  plaintiff  is  entitled  to  costs  of  Costs  upon 
course,    [specified  in   section  3228  of  this  act,]   is  settled    before  settlement 
judgment,  no  greater  sum  shall  be  demanded  as  costs,  than  at  the 
rates  prescribed  [by  section  3251  of]  in  this  act.     [Note  1723.] 

ARTICLE  79 

Sheriff 

§  159.  A  sherifif  is  entitled,  for  the  services  specified  in  this  section,  Sheriff's  fees 
to  the  following  fees: 

1.  For  serving  a  summons  with  or  without  either  a  copy  of  the 
complaint,  or  a  notice  [specified  in  section  419  or  section  423  of  this 
act]  stating  the  sum  of  money  for  which  judgment  will  he  taken  or  a 
notice  of  no  personal  daim;  or  for  serving  or  executing  an  order  of 
arrest,  or  any  other  mandate,  for  the  service  or  execution  of  which 
no  other  fee  is  specially  prescribed  by  law,  except  a  subpoena,  one 
dollar  for  each  person  served  or  as  to  whom  it  is  executed;  and  for 
necessary  travelling  to  serve  or  execute  the  same,  six  cents  for  each 
mile  travelled,  going  and  returning;  the  travelling  fees  to  be  com- 
puted from  the  court  house  of  the  county;  or,  if  there  are  two  or  more 
court  houses,  from  that  nearest  to  the  place  of  service  or  execution. 
But  where  two  or  more  mandates  are  delivered  to  a  sheriff,  to  be 
served  upon  or  executed  against  one  person,  at  one  time,  in  one  action 
or  special  proceeding;  or  where  a  mandate  is  served  upon  or  executed 
against  two  or  more  persons,  in  one  action  or  special  proceeding,  and 
in  the  course  of  one  journey;  the  sheriff  is  entitled,  in  all,  to  six  cents 
only,  for  each  mile  travelled; 

2.  For  levying  [a  warrant]  an  order  of  attachment,  against  the 
property  of  a  defendant,  [issued  as  prescribed  in  title  third  of  chap- 
ter seventh  of  this  act,]  or  for  executing  [a  requisition]  an  order 
to  replevy  one  or  more  chattels,  one  dollar;  and,  also,  such  additional 
compensation,  for  his  trouble  and  expenses,  in  taking  possession 
of  and  preserving  the  property,  as  the  judge,  issuing  the  [warrant,] 
order  or  in  case  of  a  replevin,  as  the  court  or  a  judge  thereof  allows, 
and  the  judge  or  court  may  make  an  order  requiring  the  party  liable 
therefor  to  pay  the  same  to  the  sherilBf.  For  making  and  filing  a 
description  of  real  property,  or  an  inventory  of  personal  property 
attached,  twenty-five  cents  for  each  folio;  for  each  necessary  copy 
thereof,  twelve  cents  for  each  folio;  together  with  such  compensa- 
tion to  the  appraisers,  as  the  judge  issuing  the  [warrant]  order 
allows,  not  exceeding  two  dollars  to  each  appraiser,  for  each  day 
actually  employed.  For  advertising,  during  the  pendency  of  the 
action,  personal  property  attached,  the  same  fees  as  are  allowed 
to  a  sheriff  for  advertising  personal  property  for  sale,  by  virtue 
of  an  execution."  If  the  action  is  settled,  either  before  or  after 
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§  159  judgment,  the  sheriff  is  entitled  to  poundage,  upon  the  value  of 
the  property  attached,  not  exceeding  the  sum  at  which  the  settle- 
ment is  made; 

3.  For  a  copy,  necessarily  made  by  him,  of  a  summons  or  other 
mandate,  or  of  a  complaint,  affidavit,  or  other  paper  served  by  him, 
where  no  fee  therefor  is  specially  prescribed  by  law,  twelve  cents 
for  each  folio; 

4.  For  notifying  jurors  to  attend  a  trial  term  of  a  court  of  record, 
fifty  cents  for  each  cause  placed  upon  the  calendar  for  trial  by  a 
jury,  to  be  paid  by  the  party  first  putting  the  cause  on  the  calendar 
for  that  term.  But  the  sheriff  is  not  entitled  to  more  than  one  dol- 
lar and  fifty  cents  for  calendar  fees  in  one  action.  The  clerk  shall 
not  put  a  cause  upon  the  calendar,  for  trial  by  jury,  until  the  fee 
specified  in  this  subdivision  is  paid  to  him  for  the  use  of  the  sheriff. 
And  where  the  cause  is  tried  at  a  subsequent  term  without  a  new 
note  of  issue,  [as  prescribed  in  section  nine  hundred  and  seventy- 
seven  of  this  act,]  the  party  moving  the  trial  must  pay  to  the  clerk 
for  the  use  of  the  sheriff  the  calendar  fee  or  fees  remaining  impaid. 
No  sheriff  who  receives  an  annual  salary  in  whole  or  in  part  for  his 
services  shall  be  entitled  to  the  fees  provided  by  this  subdivision, 
and  in  all  counties  where  the  sheriff  receives  such  annual  salary, 
the  clerk  shall  place  all  causes  upon  the  calendar  for  trial  without 
the  payment  or  collection  of  any  fee  therefor; 

5.  For  notifying  jurors  drawn  to  attend  upon  a  writ  of  inquiry, 
or  to  try  the  validity  of  a  claim  to  personal  property,  seized  by 
virtue  of  [a  warrant]  an  orde)*  of  attachment  or  an  execution,  or 
in  obedience  to  a  precept  issued  by  commissioners  appointed  to 
inquire  concerning  the  incompetency  of  a  person  to  manage  himself 
or  his  affairs,  in  consequence  of  idiocy,  lunacy,  or  habitual 
drunkenness,  or  in  any  case  not  provided  for  in  the  last  preceding 
subdivision  of  this  section,  including  the  making  and  return  of  the 
inquisition  when  required,  for  each  juror  notified,  twenty-five  cents. 
For  attending  a  jury,  when  required,  in  such  a  case,  two  dollars; 

6.  For  receiving  an  execution  against  property,  entering  it  in 
his  books,  searching  for  property,  and  postage  on  the  return,  when 
made  through  the  post-office,  fifty  cents.  If  required  by  the  sheriff, 
that  fee,  together  with  his  fee  for  returning  the  execution,  must  be 
paid,  by  the  person  in  whose  behalf  the  execution  is  issued,  at  the 
time  when  it  is  delivered  to  the  sheriff,  who  is  not  bound  to  execute 
it  unless  the  fee  is  so  paid.  For  mileage  upon  an  execution,  for  each 
mile,  going  only,  ten  cents;  to  be  computed  as  prescribed  in  sub- 
division first  of  this  section; 

7.  For  collecting  money  by  virtue  of  an  execution,  [a  warrant]  an 
order  of  attachment,  or  an  attachment  for  the  payment  of  money,  in 
an  action  or  a  special  proceeding;  or  by  virtue  of  a  warrant  for  the 
collection  of  money,  issued  by  the  comptroller,  or  by  a  county  treas- 
urer; in  any  county  except  New  York,  Kings,  or  Westchester,  three 
per  centum  upon  the  sum  collected,  not  exceeding  two  hundred 
and  fifty  dollars,  and  two  per  centum  upon  the  residue  of  the  sum 
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collected;  and  in  either  of  the  counties  of  New  York,  Kings,  or  §  159 
Westchester,  two  and  one-half  per  centum  upon  the  sum  collected, 
not  exceeding  two  hundred  and  fifty  dollars,  and  one  and  one-quarter 
per  centum  upon  the  residue  of  the  sum  collected;  and  also,  where 
an  execution  is  stayed  after  a  levy,  by  order  of  the  court  or  otherwise, 
or  where  a  levy  is  upon  a  live  animal,  or  speedily  perishable  property, 
such  additional  compensation,  for  his  trouble  and  expenses  in  taking 
care  of  and  preserving  the  property,  as  the  court  or  a  judge  thereof 
allows.  Where  a  settlement  is  made  after  a  levy  by  virtue  of  an 
execution,  the  sheriff  is  entitled  to  poundage  upon  the  value  of  the 
property  levied  upon,  not  exceeding  the  sum  at  which  the  settle- 
ment is  made,  and  to  the  additional  compensation,  if  any,  provided 
for  in  this  subdivision; 

8.  For  advertising  real  or  personal  property  for  sale,  by  virtue 
of  an  execution,  [warrant]  order  of  attachment,  or  other  [warrant] 
order  specified  in  the  last  preceding  subdivison,  two  dollars,  unless 
it  is  stayed  or  settled  before  sale;  and  in  that  case,  one  dollar; 

9.  For  making  duplicate  certificates  of  the  sale  of  real  property, 
by  virtue  of  an  execution,  twenty-five  cents  for  each  folio.  For 
drawing  and  executing  a  conveyance,  upon  a  sale  of  real  property, 
two  dollars,  to  be  paid  by  the  grantee.  The  sheriff  is  also  entitled 
to  the  printer's  fees,  as  prescribed  by  law,  paid  by  him  for  the  pub- 
lication, not  more  than  six  weeks,  of  a  notice  of  the  sale  of  real  prop- 
erty, and  he  may  require  the  party  directing  the  sale  to  advance  the 
printer's  fees,  in  which  case  he  must  repay  the  same  out  of  the  pro- 
ceeds. Where  the  notice  is  published  more  than  six  weeks,  or  the 
sale  is  postponed,  the  expense  of  continuing  .the  publication,  or  of 
publishing  the  notice  of  postponement,  must  be  paid  by  the  person 
requesting  it.  Where  two  or  more  executions  against  the  property 
of  one  judgment  debtor  are  in  the  hands  of  the  sheriff,  at  the  time 
when  the  property  is  first  advertised,  the  sheriff  is  entitled  to  printer's 
fees  upon  only  one  execution,  and  he  must  elect  upon  which  ex- 
ecution he  will  receive  the  same; 

10.  For  returning  any  mandate,  which  he  i^  required  by  law  to 
return,  twelve  cents.  For  a  certified  copy  of  an  execution,  and  of  the 
return  of  satisfaction  thereupon,  [delivered  as  prescribed  in  section 
1266  of  this  act,]  twenty-five  cents; 

11.  For  posting  and  publishing  the  notice  of  sale,  selling,  and 
conveying  real  property,  in  pursuance  of  a  direction  contained  in 
a  judgment,  the  like  fees,  as  for  the  same  services  upon  the  sale 
of  real  property  by  virtue  of  an  execution;  but  where  real  prop- 
erty is  sold  under  a  judgment  in  an  action  to  foreclose  a  mortgage, 
the  sheriff's  entire  compensation  cannot  exceed  fifty  dollars; 

12.  For  taking  a  bond  for  the  liberties  of  the  jail,  one  dollar. 
For  taking  any  other  bond,  or  any  undertaking,  which  he  is  au- 
thorized to  take,  fifty  cents.  For  a  certified  copy  of  such  a  bond 
or  undertaking,  twenty-five  cents; 
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13.  For  executing  any  mandate,  requiring  him  to  put  a  person 
into  possession  of  real  property,  other  than  a  warrant  specified 
in  subdivision  eighteenth  of  this  section,  and  removing  the  per- 
son in  possession,  one  dollar  and  fifty  cents,  and  the  same  travel 
fees  as  upon  the  service  of  a  summons; 

14.  For  each  person  committeed  to  or  discharged  from  prison, 
in  an  action  or  a  special  proceeding,  one  dollar,  to  be  paid  by  the 
person  at  whose  instance  he  is  imprisoned.  For  attending  before 
an  officer  for  the  purpose  of  surrendering  a  prisoner,  or  receiving 
into  custody  a  prisoner  surrendered,  in  exoneration  of  his  bail, 
including  all  his  services  upon  such  a  surrender  or  receipt,  one  dollar; 

15.  For  attending  a  view,  two  dollars  for  each  day,  and  for  travel- 
ing, going  and  returning,  eight  cents  for  each  mile; 

16.  For  bringing  up  a  prisoner,  upon  a  writ  of  habeas  corpus  to 
inquire  into  the  cause  of  detention,  one  dollar  and  fifty  cents;  and 
for  travelling  to  and  from  the  jail,  twelve  cents  for  each  mile.  For 
bringing  up  a  prisoner,  upon  any  other  writ  of  habeas  corpus,  the 
same  fees;  and  for  attending  the  court  or  judge  thereupon,  one  dollar 
for  each  day.  The  sheriff  is  entitled,  in  addition  to  the  sums  specified 
in  this  subdivision,  to  his  actual  and  necessary  expenses; 

17.  For  any  services,  which  may  be  rendered  by  a  constable, 
other  than  those  specially  provided  for  in  this  section,  the  same 
fees  as  are  allowed  by  law  to  a  constable  for  those  services; 

18.  For  executing  a  warrant  to  remove  any  person  from  lands, 
belonging  to  the  people  of  the  State,  or  to  Indians,  such  a  sum  as 
the  comproUer  audits,  and  certifies  to  be  a  reasonable  compensation; 

19.  For  giving  notice  of  any  general  or  special  election,  to  all 
the  officers,  to  whom  he  is  required  by  law  to  give  such  a  notice, 
one  dollar  for  each  town  or  ward,  in  addition  to  the  expense  of  pub- 
lishing the  notices,  as  required  by  law;  payable  from  the  county 
treasury; 

20.  For  notifying  constables  to  attend  a  court,  fifty  cents  for 
each  constable  notified; 

21.  For  attending  a  term  of  court,  which  he  is  required  by  law 
to  attend,  for  each  day,  three  dollars. 

[The  last]  This  section,  except  the  limitation  of  amount  con- 
tained in  subdivision  eleventh  thereof,  does  not  affect  any  special 
statutory  provision,  remaining  unrepealed  after  this  [title]  act 
takes  effect,  relating  to  the  fees  and  expenses  of  the  sheriff  of  the 
city  and  county  of  New  York,  or  the  sheriff  of  the  county  of  Kings. 
[Note  1724.] 

§  160.  The  fees  of  a  sheriff,  upon  an  execution  against  property 
other  than  those  with  respect  to  which  it  is  specially  prescribed  by 
statute,  either  that  they  must  be  paid  by  a  particular  person,  or 
that  they  may  be  included  in  the  costs  of  the  party  in  whose  favor 
the  execution  is  issued,  must  be  collected  by  virtue  of  the  execution, 
in  the  same  manner  as  the  sum  therein  directed  to  be  collected. 
[Note  1725.] 
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§  161.  In  an  action  in  aitachment  proceedings  brought  by  a  plaintiff  §§  161-165 

in  the  name  of  himself  and  the  sheriff,  the  sheriff  is  not  liable  for  the  

costs  or  expenses  thereof.    [Note  1726.]  Si^T^^^ 

party 

ARTICLE  80 

Slander 

§  162.  If  in  an  action  to  recover  damages  for  [an  assault,  battery,  Slander 
false  imprisonment,  libel,]  slander [,  criminal  conversation,  seduc- 
tion or  malicious  prosecution;  or  a  fine  or  penalty  in  which  the  people 
of  the  state  are  a  party,]  the  plaintiff  recovers  less  than  fifty  dollars 
damages,  the  amount  of  his  costs  can  not  exceed  the  damages. 

[Note  1727.] 

.  ■  •  -  v ' '  •• '  ■ .  '.  ~  ■< 

ARTICLE  81 

\  ',  Special  Proceeding  ^i 

see  also  Security  for  Costs 

§  163.  Costs  in  a  special  proceeding,  instituted  in  a  court  of  Special  pro- 
record,  or  upon  an  appeal  in  a  special  proceeding,  taken  to  a  court  ce«<^8 
of  record,  where  the  costs  thereof  are  not  specially  regulated  in  this 
Act,  may  be  awarded  to  any  party,  in  the  discretion  of  the  court, 
at  the  rates  allowed  for  similar  services,  in  an  action  brought  in  the 
same  court,  or  an  appeal  from  a  judgment  taken  to  the  same  court, 
and  in  like  manner.    [Note  1728.]  *   ,  ^s 

..,._,. \    ^  J 
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ARTICLE  82 

Stay  for  Non-payment 

§  164.  All  proceedings  on  the  part  of  the  party  required  to  pay  Stay  for  non- 
the  [same]  costs  of  a  motion,  or  other  sum  of  money,  directed  by  an  payment  of 
order  to  be  paid^  except  to  review  or  vacate  the  order,  are  stayed  ^^*® 
without  further  direction  of  the  court,  until  the  payment  thereof. 
But  the  adverse  party  may,  at  his  election,  waive  the  stay  of  pro- 
ceedings.   [Note  1729.]  ;v 


ARTICLE  83  ' 

I'  '->'  .  .■ . ;.  .i  •  "'"'       Stenographer  •:-  i .  . 

§.  165.  Except  where  otherwise  agreed,  or  when  special  provision  Stenographer 
is  otherwise  made  by  statute,  a  stenographer  is  entitled,  for  a  copy 
fully  written  out  from  his  stenographic  notes  of  the  testimony,  or 
any  other  proceeding,  taken  in  an  action,  or  a  special  proceeding 
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-ll  166-168  in  a  court  of  record, -or  before  a  judge  or  justice  thereof,  and  furnished, 

upon  request,  to  a  party  or  his  attorney,  to  the  following  fees  for 

each  folio:  (1)  In  a  trial  term  of  the  supreme  court,  or  at  a  special 
tern  of  the  supreme  court  in  the  third,  fourth,  fifth,  sixth,  seventh 
or  eighth  judicial  districts,  six  cents;  (2)  in  any  other  court  or  courts, 
ten  cents;  (3)  and  for  a  copy  of  the  testimony  required  to  be  made 
in  any  proceeding  for  the  records  of  the  surrogate's  court  of  either 
of  the  counties  of  New  York  or  Kings,  ten  cents.     [Note  1730.] 
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ARTICLE  84 
Submission 


'.■  < 


§  166.  The  costs  [thereof]  in  an  action  submitted  upon  an 
agreed  statement  of  facts  are  always  in  the  discretion  of  the  court, 
but  costs  cannot  be  taxed,  for  any  proceedings  before  notice  of 
trial.     [Note  1731.]  .  , 


.?;'>•».  tj*    '•»*-i 


r*"''^*  I 


^M,a 


**^«l^> 


m 


■*      .^  • 


■«. 


ARTICLE  86 
Substituted  Parties 
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§  167.  //  the  substituted  or  remaining  defendants  in  an  action  t4f 
recover  a  ehaUel  levied  upon  or  to  recover  damages  by  reason  of  the  levy 
upon  personal  property  brought  against  an  officer  or  against  a  person 
who  acted  by  his  comihand  or  in  his  aid,  recover  judgment,  they  are 
entitled  to  single  costs  only.     [Note  1732.] 

Supplementary  Proceedinos,  see  Satisfaction  of  Judgment, 

t'-.  ■'  ■■■"'  ■■■■•  ■ 

'-        ARTICLE  86 

*^-;_^  Taxation 

see  also  Retaxation 

§  168.  Costs  must  be  taxed  by  the  clerk,  upon  the  application  of 
the  party  entitled  thereto;  except  that  the  court  may  direct,  that 
interlocutory  costs  be  taxed  by  a  judge.  The  clerk  must  insert, 
in  the  judgment  or  final  order,  the  amount  of  the  costs,  as  taxed. 
In  a  case  where  the  costs  are  in  the  discretion  of  the  court,  the 
amount  of  the  costs  must  be  ascertained  by  taxation.  The  additional 
allowance  provided  for  in  an  action  to  foreclose  a  mortgage  upon  real 
property)  or  for  the  partition  of  real  property ,  or  to  procure  the  adjudica- 
tion upon  a  will  or  other  instrument  in  writing  j  or  to  compel  the  deter- 
mination of  a  daim  to  real  property  or  where  an  order  of  attachment 
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has  issued,  [specified  in  section  3252  of  this  act,J  must  be  computed  §§  169-172 

by  the  clerk  upon  the  taxation;  but  the  value  of  property,  required  

to  be  ascertained  for  that  purpose,  must  be  ascertained  by  the  court, 
unless  it  has  been  fixed  by  the  decision  or  report,  or  by  the  verdict 
of  the  jury,  upon  which  the  final  judgment  is  entered;  except  that, 
in  case  of  actual  partition,  it  must  be  determined  by  the  commis- 
sioners.   [Note  1733.] 

§  169.  Costs  may  be  taxed,  upon  notice  to  the  attorney  for  each  Notice  of 
adverse  party,  who  has  appeared,  and  is  interested  in  reducing  the  *<«**io'* 
amount  thereof.  Notice  of  taxation  must  be  served,  not  less  than 
five  days  before  taxation;  unless  the  attorneys,  serving  and  served 
with  the  notice,  all  reside,  or  have  their  offices,  in  the  city  or  town, 
where  the  costs  are  to  be  taxed;  in  which  case,  a  notice  of  two  days 
is  sufficient.  A  copy  of  the  bill  of  costs,  specifying  the  items,  with 
the  disbursements  stated  in  detail,  must  be  served  with  the  notice 
of  taxation.    [Note  1734.] 

§  170.  A  taxation  or  a  retaxation  may  be  reviewed  by  the  court.  Review  of 
upon  a  motion  for  a  new  taxation.  The  order,  made  upon  such  a  **'^***®'* 
motion,  may  allow  or  disallow  any  item,  objected  to  before  the 
taxing  officer,  in  which  case,  it  has  the  effect  of  a  new  taxation;  or 
it  may  direct  a  new  taxation  before  the  proper  officer,  specif3ring  the 
grounds  or  the  proof,  upon  which  the  item  may  be  allowed  or  dis- 
allowed by  him.    [Note  1735.] 

§  171.  An  officer,  authorized  to  tax  costs  in  an  action,  must,  P^*y®^^ 
whether  the  taxation  is  opposed,  or  not,  examine  the  bills  presented  *«"^8offi<« 
to  him  for  taxation;  must  satisfy  himself  that  all  the  items  allowed 
by  him  are  correct  and  l^al;  and  must  strike  out  all  charges  for 
fees,  other  than  the  prospective  charges  expressly  allowed  by  law, 
where  it  does  not  appear  that  the  services,  for  which  they  are  charged 
ware  necessarily  performed.    [Note  1736.] 

§  172.  Each  county  clerk  or  register  of  deeds,  who  claims  any  Taxation  of 
fees  by  virtue  of  his  office;  and  each  sheriff  or  coroner,  who,  upon  o™<^*^®«* 
the  collection  of  an  execution,  or  the  settlement,  either  before  or 
after  judgment,  of  an  action  or  a  special  proceeding,  claims  any 
fees,  which  have  not  been  taxed;  must,  upon  the  written  demand 
of  the  person  liable  to  pay  the  same,  cause  them  to  be  taxed  within 
the  county,  upon  notice  to  the  person  making  the  demand,  by  a 
justice  of  the  supreme  court,  or  the  county  judge.  After  such  a 
demand  is  made,  the  officer  cannot  collect  his  fees,  until  they  have 
baen  so  taxed.    [Note  1737.] 

Tenant  for  Life,  see  Life  Tenant. 
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ARTICLE  87 

Tender  and  OrPER 

§  173.  If  it  appears,  upon  the  trial  that  [the  sum  so  tendered 
wasj  a  sum  tendered  by  the  defendant,  biU  not  accepted  by  the  plaintiff j 
sufficient  to  pay  the  plaintiff's  demand,  or  to  make  amends  for  the 
injury,  and  also  to  pay  the  costs  of  the  action,  to  the  time  of  the 
tender,  the  plaintiff  cannot  recover  costs  from  the  time  of  the  tender, 
but  must  pay  the  defendant's  costs  from  that  time.     [Note  1738.] 

§  174.  Where,  in  an  action,  a  tender  has  been  made  by  the  defend- 
ant, and  accepted  by  the  plaintiff  and  the  amount  accepted  has  been 
deducted  from  the  recovery,  the  plaintiff's  right  to  recover  costs,  and 
his  liability  to  pay  costs  to  defendant,  are  determined  by  the  amount 
of  the  residue.     [Note  1739.] 

§  175.  Where,  in  an  action,  an  offer  or  judgment  has  been  made 
by  the  defendant  and  not  accepted  by  the  plaintiff,  if  the  plaintiff 
fails  to  obtain  a  more  favorable  judgment,  he  cannot  recover  costs 
from  the  time  of  the  offer,  but  must  pay  costs  from  that  time. 
Where,  in  an  action,  an  offer  of  judgment  upon  a  counterclaim  has 
been  made  by  the  plaintiff  and  not  accepted  by  the  defendant,  if  the 
recovery  is  not  more  favorable  to  the  defendant  than  that  so  offered, 
he  will  not  be  entitled  to  recover  costs  from  the  time  of  the  offer, 
but  must  pay  costs  from  that  time.     [Note  1740.] 


ARTICLE  88 


I.  >*■ 


5 

■  > 


Term  Fee 


Term  fee  of 
court  of 
appeals 


Term  fee  of 
appellate  di- 
vision 


Term  fee  of 
trial  terms 


§  176.  To  either  party  upon  appeal  to  the  court  of  appeals,  for 
each  term,  not  exceeding  ten,  at  which  the  cause  is  on  the  calendar, 
excluding  the  term  at  which  it  is  argued,  or  otherwise  finally  disposed 
of,  ten  dollars.     [Note  1741.]       ,   -   -      ,i 

§  177.  To  either  party,  for  each  term  of  the  appellate  division, 
not  exceeding  five,  of  the  supreme  court,  at  which  the  cause  is  neces- 
sarily on  the  calendar,  excluding  the  term  at  which  it  is  argued,  or 
otherwise  finally  disposed  of,  ten  dollars.     [Note  1742.] 

§  178.  To  either  party  for  one  term  of  the  city  court  of  the  city 
of  New  York,  at  which  the  case  is  necessarily  on  the  calender,  and 
for  each  trial  term  or  special  term,  of  the  supreme  court,  or  a  county 
court,  not  exceeding  five,  at  which  the  cause  is  necessarily  on  the 
calendar,  excluding  the  term  at  which  it  is  tried,  or  otherwise  finally 
disposed  of,  ten  dollars.     [Note  1743.] 


Transp^r  op  Claim  1  i 

ARTICLE  89  §§  179-182 

Transfer  of  Claim 

§  179.  Where  an  action  is  brought,  in  the  name  of  another,  by  a  Transfer  of 
transferee  of  the  cause  of  action,  or  by  any  other  person,  who  is  bene-  claim 
ficially  interested  therein;  or  where,  after  the  commencement  of 
an  action,  the  cause  of  action  becomes,  by  transfer  or  otherwise 
the  property  of  a  person,  not  a  party  to  the  action;  the  transferee," 
or  other  person  so  interested,  is  liable  for  costs,  in  the  like  cases 
and  to  the  same  extent,  as  if  he  was  the  plaintiff;  and,  where  costs 
are  awarded  against  the  plaintiff,  the  court  may,  by  order,  direct 
the  person  so  liable  to  pay  them.  Except  in  a  case,  where  he  could 
not  have  been  lawfully  directed  to  pay  costs,  personally,  if  he  had 
been  a  party,  as  prescribed  in  [the  last]  section  62  cf  this  act  his 
disobedience  to  the  order  is  a  contempt  of  court-  But  this  section 
does  not  apply  to  a  case,  where  the  person  so  beneficially  interested, 
is  the  attorney  or  counsel  for  the  plaintiff,  if  his  only  beneficial  in- 
terest consists  of  a  right  to  a  portion  of  the  sum  or  property  recovered, 
as  compensation  for  his  services  in  the  action.     [Note  1744.] 


ARTICLE  90 

Trial 
See  also  Before  Notice  of  Trial;  After  N  >tice  of  Trial 

§  180.  To  either  party  for  the  trial  of  an  issue  of  fact,  [or  the  Trial] 
assessment  of  damages  pursuant  to  section  194  of  this  act,  J  upon 
judgment  absolute  by  the  court  of  appeals  upon  an  order  granting  a  new 
trial,  on  a  case  or  exceptions,  thirty  dollars;  and,  where  the  trial 
necessarily  occupies  more  than  two  days,  ten  dollars  in  addition 
thereto.     [Note  1745.] 

§  181.  To  either  party  for  the  trial  of  an  issue  of  law,  twenty  Trial 
dollars,    [Note  1746.] 

ARTICLE  91 

Trustee 

§  182.  A  trustee  of  an  express  trust  is  entitled,  and  two  or  more  Trustee's 
trustees  of  such  a  trust  are  entitled,  to  be  apportioned  between  or  ^^^ 
among  them  according  to  the  services  rendered  by  them  respectively, 
as  compensation  for  services  as  such,  over  and  above  expenses,  to 
conmiissions  as  follows: 

1,  For  receiving  and  paying  out  all  sums  of  principal  not  exceeding 
one  thousand  dollars,  at  the  rate  of  five  per  centum; 
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§§  183-185      2,  For  receiving  and  paying  out  any  additional  sums  of  prin- 

cipal  not  exceeding  ten  thousand  dollars,  at  the  rate  of  two  and 

one-half  per  centum; 

5.  For  receiving  and  paying  out  all  sums  of  principal  above 
eleven  thousand  dollars,  at  the  rate  of  one  per  centum; 

4.  [And]  For  receiving  and  paying  out  income  in  each  year,  at 
the  like  rates; 

'     5.  In  all  cases  a  just  and  reasonable  allowance  must  be  made 
for  the  necessary  expenses  actually  paid  by  such  trustee  or  trustees; 

6.  If  the  value  of  the  principal  of  the  trust  estate  or  fund  equals 
or  exceeds  one  hundred  thousand  dollars,  each  such  trustee  is  en- 
titled to  the  full  commission  on  principal,  and  on  income  for  each 
year,  to  which  a  sole  trustee  is  entitled,  unless  the  trustees  are  more 
than  three,  in  which  case  three  full  commissions  at  the  rates  afore- 
said must  be  apportioned  between  or  among  them  according  to 
the  services  rendered  by  them  respectively; 

7.  If  the  instrument  creating  the  trust  provides  specific  com- 
pensation for  the  services  of  the  trustee  or  trustees,  no  other  com- 
pensation for  such  services  shall  be  allowed  unless  the  trustee  or 
trustees  shall,  before  receiving  any  compensation  for  such  services, 

.  by  a  written  instrument  duly  acknowledged,  renounce  such  specific 
compensation.     [Note  1747.] 

ARTICLE  92 


Unreason- 
able defense 
after  notice 
of  no  per- 
sonal claim 


Unreasonable  Defense 

§  1S3.  If  [the]  a  defendant  [so]  served  wiOi  notice  that  no 
personal  claim  is  made  against  him,  unreasonably  defends  the  action, 
costs  may  be  awarded  against  him.    (Note  1748.] 

ARTICDE  93 


Waste 


Waste 

§  184.  A  person  in  confinem^ent  for  contempt  of  court  in  commHr- 
ting  waste  who  has  given  an  undertaking  to  secure  his  discharge,  must 
as  a  further  condition  of  such  discharge  pay  to  the  applicant,  for 
the  costs  and  expenses  of  the  proceedings,  a  sum,  fixed  by  the  court 
or  judge.     [Note  1749.] 

ARTICLE  94 


Witness  fees 


Witness 

§  185.  A  witness  in  an  action  attending  before  a  court  of  record, 
or  a  judge  thereof,  is  entitled,  except  where  another  fee  is  specially 
prescribed  by  law,  to  fifty  cents  for  each  day's  attendance;  and,  if 
he  resides  more  than  three  miles  from  the  place  of  attendance,  to 
eight  cents  for  each  mile,  going  to  the  place  of  attendance.  [Note 
1750.]  ;   .. 
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§  186.  A  witness,  attending  before  a  commissioner  or  an  officer,  §§  186-192 

authorized  to  take   his  deposition  to  be  used  without  the  State,  ;=r ; 

[in  a  case  other  than  one  specified  in  section  3327  of  this  act,  J  ex-  on  deposition 
cept  one  taken  before  a  justice  of  the  peace  or  before  a  commissioner 
appointed  by  a  justice  of  the  peace  is  entitled  to  two  dollars  for  each 
day's  actual  attendance,  and  to  eight  cents  for  each  mile,  going  to 
the  place  of  attendance.     [Note  1751.] 

§  187.  A  party  to  an  action  is  not  entitled  to  a  fee,  for  attending  Party  and 
as  a  witness  therein,  in  his  own  behalf,  or  in  behalf  of  a  party  who  a^^raey  as 
pleads  jointly,  or  is  united  in  interest,  with  him;  and  an  attorney  ^   ®^ 
or  counsel,  in  an  action  or  a  special  proceeding,  is  not  entitled  to  a 
fee,  for  attending  as  a  witness  therein,  in  behalf  of  his  client.     [Note 
1752.] 

§  188.  A  witness  is  entitled  to  twenty-five  cents,  for  each  day's  Witness  fees 
actual  attendance,  before  a  justice  of  the  peace,  in  an  action  or  a  ii^  justice's 
special  proceeding,  or  before  a  commissioner  appointed  by  a  justice  ^ 
of  the  peace,  or  before  a  justice  of  the  peace  taking  a  deposition  to 
be  used  in  a  court,  not  of  record,  of  another  state,  or  a  territory  of 
the  United  States.    [Note  1753.] 

.  .r  ARTICLE  95 

r*  ~  Construction  and  Effect 

§  189.  pThis  title  J  This  act- does  not  affect  any  provision  con-  Construction 
tained  [elsewhere  in  this  act,  or]  in  any  other  statute,  remaining 
unrepealed  after  this  [chapter]  act  takes  effect  [;],  whereby  the 
award  of  costs  or  allowance  of  fees  is  specially  regulated,  in  a  particular 
case,  otherwise  than  as  prescribed  [in  this  title]  herein.     [Note  1754,] 

§  190.  Except   as   otherwise   expressly   prescribed   therein,    this  Criminal 
[title]  act  does  not  apply  to  a  service  rendered  in  a  criminal  action  ™^^^ 
or  special  proceeding,  in  a  court,  or  before  an  officer.     [Note  1755.] 

§  191.  In  the  consolidation  by  this  act  of  the  provisions  relating  ^^*^f^ 
to  costSj  fees,  disbursements  and  interest  there  has  been  no  intention  ^nd  disburse- 
to  change  the  existing  cases  in  which  costs,  fees,  disbursements  and  ments  pre- 
interest  may  be  allowed  or  the  amount  thereof  and  the  same  shall  remain  served 
OS  heretofore  until  abolished  or  modified,  notwithstanding  the  passage 
of  this  act.    [Note  1756.] 

§  192.  This  act  shall  take  effect  September,  first  nineteen  hundred  EflFect 
and  sixteen. 


COUNTY  LAW 

(Provisions  from  the  Code  of  Civil  Procedure,  down  to  January  1, 

1915,  assigned  to  the  County  Law.) 


County  Law 

An  act  to  amend  chapter  sixteen  of  the  laws  of  nineteen  hundred 
nine  entitled  "  An  Act  in  relation  to  counties,  constituting 
chapter  eleven  of  the  Consolidated  Laws."    [General  note  1757.] 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly,  do  enact  as  follows: 

§  1.  Section  one  hundred  and  fifty-three  of  the  County  Law  is 
hereby  amended  so  as  to  read  as  follows: 

ARTICLE  8 

County  Treasurers 


§§  153,  81 


§  153.  Whenever  any  county  treasurer,  after  service  on  him  per-  *  .. 
sonally,  or  by  leaving  at  his  office,  in  his  absence,  with  some  person  bond  of^'^ 
having  charge  thereof,  or  if  such  service  can  not  be  made,  by  leaving  county 
with  some  person  of  suitable  age  and  discretion  at  his  place  of  resi-  treasurer 
dence,  ar  at  his  last  place  of  residence  in  the  county,  if  he  has  departed 
therefrom,  of  a  certified  copy  of  an  order  or  judgment  of  the  court, 
directing  the  payment  or  delivery  of  any  money,  [or]  stocks,  secur- 
ities or  other  investments  held  by  him  pursuant  to  an  order  of  the 
court,  to  any  person  or  persons,  shall  fail  or  neglect  so  to  do,  or 
where  any  county  treasurer  has  invested  or  loaned  any  moneys 
held  by  him  pursuant  to  an  order  of  the  court,  to  any  person  or 
persons  on  inadequate  or  worthless  securities,  and  shall  fail  or  neglect, 
when  required  so  to  do,  to  pay  over  the  amount  of  the  moneys  so 
invested  to  the  person  or  persons  entitled  thereto,  the  court  may,  by 
order,  direct  that  an  action  be  brought  upon  the  official  bond  of 
such  treasurer,  against  him  and  his  sureties,  to  recover  the  amount 
of  the  money  or  securities  so  directed  to  be  paid  or  delivered,  or 
of  the  moneys  so  invested  on  inadequate  or  worthless  security,  for 
the  benefit  of  the  person  or  persons  in  whose  behalf  the  direction 
shall  have  been  by  such  order  given,  and  whose  name  or  names 
appear  therein,  or  their  assigns,  and  thereupon  such  action  may  be 
brought  for  such  purpose.     [Note  1758.] 

§  2.  The  said  law  is  hereby  amended  by  adding  thereto  the 
following  articles  and  sections: 

ARTICLE  5A 

Rights  and  Limitations  of  Action  against  Sheriff  and  Other  Officer 

§  81.  An  action  against  a  sheriff,   coroner,   constable,  or  other  Action 
officer,  for  the  non-payment  of  money  collected  upon  an  execution,  against  officer 
must  be  commenced  within  three  years  after  the  cause  of  auction  has  for  non-pay- 
accrued.     [Note  1759.]  "^^'^^  ^^ 

l^^^J  coUected 
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Action 
against 
sheriff  and 
other  officer 
for  failure 
to  serve 
and  return 
process 


§§  82-156  §  82.  A  sheriff,  or  other  officer,  to  whom  a  mandate  is  directed 
and  delivered  [must  execute  the  samej  who  fails  to  execute  the  same 
according  to  the  conmiand  thereof,  and  make  return  thereon  of  his 
proceedings,  under  his  hand[.],  [For  a  violation  of  this  provision, 
he]  is  liable  to  the  party  aggrieved,  for  the  damages  sustained  by 
him;  in  addition  to  any  fine,  or  other  punishment  or  proceeding, 
authorized  by  law.  [A  mandate  directed  and  delivered  to  a  sheriff 
may  be  returned,  by  depositing  the  same  in  the  post-office,  properly 
inclosed  in  a  post-paid  wrapper,  addressed  to  the  clerk,  at  the  place 
where  his  office  is  situated;  unless  the  officer,  making  the  return  in 
the  name  of  the  sheriff,  resides  in  the  place  where  the  clerk's  office 
is  situated.]     [Note  1760.] 

§  83.  A  sheriff,  or  other  officer,  to  whom  is  deUvered  for  service 
or  execution,  a  mandate,  authorized  by  law  to  be  issued,  by  a  judge 
or  other  officer,  in  a  special  proceeding,  who  willfully  neglects  to 
execute  the  same,  may  be  fined  by  the  judge,  in  a  sum  not  exceeding 
twenty-five  dollars,  and  is  liable  to  the  party  aggrieved  for  his 
damages  sustained  thereby.    [Note  1761.] 


Action 
against 
sheriff  and 
other  officer 
for  failure 
to  execute 
mandate 


ARTICLE  8 


Title  of 
county 
treasurer's 
successor  to 
court  deposits 


Annual 
report  of 
county 
treasurer  and 
financial 
officer  to 
comptroller 


Power  of 
county 
treasurer  of 
Erieootmty 
in  certain 
cases 


County  Trbabubbr 

§  154.  On  the  expiration  of  the  official  term  of  a  county  treasurer, 
or  where  a  vacancy  occurs  in  his  office,  by  death  or  otherwise,  all 
public  stock,  bonds,  mortgages,  and  other  securities  deposited  into 
court  and  held  by  him,  [as  prescribed  in  this  title,]  vest  in  his  suc- 
cessor in  office;  and  all  money  so  held  and  deposited,  [as  prescribed 
in  this  title,]  in  a  bank,  trust  company  or  other  depository,  to  his 
credit,  vests  in,  and  must  be  carried  to,  the  account  of  his  successor 
in  office.    [Note  1762.] 

§  155.  Every  treasurer  or  financial  officer  who  has  in  his  charge 
or  possession  or  under  his  control,  money,  bonds,  stocks,  mortgages 
or  any  other  securities  or  property  as  prescribed  in  this  [title,] 
article  must,  once  in  each  year,  make  a  report  to  the  comptroller  at 
the  time  and  in  the  form  and  manner  which  he  may  prescribe,  con- 
taining a  true  statement  of  his  accounts  for  the  preceding  year  or 
from  the  time  of  the  last  report.  This  report  must  be  verified  by 
the  oath  of  such  officer,  and  must  be  accompanied  by  the  certificate 
of  the  proper  officer  of  each  bank  or  trust  company,  stating  the 
exact  amount  on  deposit  with  such  corporation  to  the  credit  of 
each  case  separately.  Such  officer  or  bank  or  trust  company  shall 
furnish  any  additional  report  to  the  comptroller  or  to  the  court  at 
such  time  and  in  such  detail  as  may  be  required.    [Note  1763.] 

§  156.  In  the  county  of  Erie  the  powers  imposed  and  the  duties 
conferred  upon  coroners  [by  the  provisions  of  this  title],  when  the 
sheriff  is  a  party  to  an  action  or  special  proceeding  and  with  reference 
to  the  arrest  and  confinement  of  the  sheriff,  his  admission  to  the  jail 
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liberties,  the  proaecution  of  an  uvdertaking  for  jail  liberties  and  the  §|  170-17S 

esca^  of  a  prisoner  admiUed  to  the  jail  liberties^  shall  be  exercised  and  

performed  by  the  county  treasurer  of  such  county,  and  such  county 
treasurer  shall,  in  the  exercise  and  performance  thereof,  be  subject 
to  the  same  liabilities  and  responsibilities  as  are  prescribed  [in  this 
title]  in  the  case  of  coroners.     [Note  1764.] 

ARTICLE  9 

County  Clerk 

§  170.  If  legal  papers  in  an  action  or  special  proceeding  are  not  Clerk  not  to 
written  or  printed  and  folioed,  and  indorsed  as  required  by  the  rules  faSmg^to^ 
of  court,  the  clerk  shall  not  file  the  same.    [Note  1765.]  comply  with 

rules 

§  171.  [And]  The  clerk  of  the  county  [,]  from  which  [it J  an  Clerk  to 
action  or  proceeding  is  changed,  [mustj  shaU  forthwith  deliver  to  transmit 
the  clerk  of  the  county[,]  to  which  it  is  changed,  all  papers  filed  pap®™  upon 
[in  the  action,]  and  certified  copies  of  all  minutes  and  entries  pi^^oAri&l 
relating  thereto,  which  [must]  shall  be  filed,  entered  or  recorded, 
as  the  case  requires,  in  the  office  of  tiie  last  named  clerk.     [Note 
1766.1 

§  172.  Each  county  clerk,  with  whom  [such]  a  notice  of  the  Filing  and 
pendency  of  an  action  is  filed,  must  immediately  record  it,  in  a  book  ^^^^^ 
kept  in  his  office  for  that  purpose,  and  index  it  to  the  name  of  each  pendency 
defendant,  specified  in  a  direction,  appended  at  the  foot  of  the  notioe, 
and  subscribed  by  the  attorney  for  the  plaintiff.    The  notice  filed 
in  partition  suits  must  be  indexed  against  the  name  of  each  plaintiff 
a&d  of  each  defendant  having  any  interest  or  estate  in  the  premises. 
[Note  1767.] 

§  173.  The  cancellation  of  a  notice  of  pendency  pursuant  to  an  Cancellation 
order  must  be  made  by  a  note  to  that  effect  on  the  margin  of  the  ^^  notice  of 
record,  referring  to  the  order.    [Note  1768.]  ^^  ^^^^ 

§  174.  Each  county  clerk[,  axid  the  derk  of  the  city  court  of  the  Clerk  to  keep 
city  of  New  York,]  mi»t  keep  ooe  or  nK>re  books,  ruled  in  columns,  docketbook 
oofiTenient  for  making  the  entries  prescribed  in  the  next  section;  in  mente 
which  he  must  docket,  in  its  regular  order,  and  according  to  its 
priority,  each  judgment  which  he  is  required  [by  this  article]  to 
docket.    The  expense  of  procuring  new  books  when  necessary  is  a 
county  charge.    {Note  1769.]  ^ 

§  175.  Except  as  otherwise  provided,  each  county  clerk  and  the  clerk  9^®?"^  *^ 
of  the  dty  court  of  the  dty  of  New  York  [Each  clerk,  specified  in  the  judgments 
last  section,]  must  when  he  files  a  judgment-roll,  upon  a  judgment 
wholly  or  partly  for  a  sum  of  money  or  directing  the  payment  of  a  sum 
of  money  rendered  in  a  court  of  which  he  is  clerk,  docket  the  judg- 
ment, by  entering,  in  the  proper  docket-book,  the  following  par- 
ticulars, under  the  initial  letter  of  the  surname  of  the  judgment- 
debtor,  in  its  alphabetical  order: 
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Clerk  to 

docket 

judgment 


Docket  of 
judgment 
against  joint 
debtors 


§§  176-177  1.  The  name,  at  length,  of  the  judgment-debtor;  and  also  his 
residence,  title,  and  trade  or  profession,  if  any  of  them  are  stated  in 
the  judgment; 

2.  The  name  of  the  party,  in  whose  favor  the  judgment  was  rend- 
ered; 

3.  The  sum  recovered  or  directed  to  be  paid,  in  figures; 

4.  The  day,  hour,  and  minute,  when  the  judgment-roll  was  filed; 

5.  The  day,  hour,  and  minute,  when  the  judgment  was  docketed 
in  his  office; 

6.  The  court  in  which  the  judgment  was  rendered,  and  if  it  was 
rendered  in  the  supreme  court,  the  county  where  the  judgment-roll 
is  filed; 

7.  The  name  of  the  attorney  for  the  party  recovering  the  judg- 
ment; 

8.  If  there  are  two  or  more  judgment-debtors,  those  entries  must 
be  repeated,  under  the  initial  letter  of  the  surname  of  each.  [Note 
1770.] 

§  176,  Where  a  judgment  has  been  taken  against  two  or  more  defend-- 
ants  jointly  indebted  upon  contract^  where  the  summons  has  been  served 
upon  one  or  more  bui  not  upon  oM  of  the  defendantSy  [as  prescribed  in 
section  1932  of  this  act,]  the  clerk,  with  whom  the  judgment-roll 
is  filed,  must  write  upon  the  docket,  opposite  or  under  the  name  of 
each  defendant,  upon  whom  the  summons  was  not  served,  the  words, 
"  not  summoned; "  and  a  like  entry  must  be  made  by  each  county 
clerk,  with  whom  the  judgment  is  afterwards  docketed.  [Note 
1771.1 

§  177.  The  judgment  dockets  kept  by  thie  county  clerk  of  New 
York  county  must  hereafter  be  kept  in  two  separate  sets  of  books, 
one  set  to  be  designated  and  used  for  judgment  debtors  that  are 
individuals,  including  all  individual  members  of  a  copartnership 
or  of  a  firm  doing  business  under  a  firm  name  or  style  as  stated  in 
the  title  of  the  action,  and  the  other  set  to  be  designated  and  used 
for  judgment  debtors  that  are  corporations,  a  joint  stock  company, 
a  copartnership  or  a  firm  name  or  style  under  which  a  person  or 
persons  are  doing  business;  and  each  set  of  such  judgment  dockets 
must  have  a  separate  volume  or  volumes  for  each  letter  of  the 
alphabet,  and  each  judgment  docket  book  shall  have  its  letter,  and 
the  year  or  years,  of  its  entries  plainly  marked  on  its  back  and  cover 
and  on  every  page.  A  judgment  docket  for  judgment  debtors  that 
are  individuals  shall  contain  the  names  of  those  judgment  debtors 
whose  last  name  begins  with  the  letter  marked  on  the  back  of  the 
volume.  Each  volume  shall  also  have  a  marginal  page  index  showing 
each  letter  of  the  alphabet  in  order.  And  a  page  of  such  judgment 
docket  for  judgment  debtors  that  are  individuals  shall  contain  the 
names  of  those  judgment  debtors  whose  first  name  begins  with  the 
letter  or  whose  first  initial  is  the  letter  marked  on  the  marginal 
index  for  that  page;  except  that  there  shall  be  at  the  back  of  each 
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of  such  volumes  blank  pages  not  indexed  which  shall  contain  the  "^  §  178 
names  of  those  judgment  debtors  whose  first  names  or  initials  are 
stated  in  the  title  of  the  action  to  be  unknown  or  fictitious.  And 
a  judgment  docket  for  those  judgment  debtors  that  are  corpora- 
tions, a  joint  stock  company,  a  copartnership  or  a  firm  name  or 
style  under  which  a  person  or  persons  are  doing  business  shall  con- 
tain the  names  of  those  judgment  debtors  the  first  letter  or  initial 
of  whose  name  as  it  appears,  following  the  prefixed  articles  "A,"  "An*' 
or  "The,"  is  the  letter  marked  on  the  page  and  on  the  back  of  the 
book.  And  there  must  be  prepared  and  kept  two  separate  sets  of 
volumes  for  judgment  dockets  designated,  lettered,  indexed  and 
marked  as  hereinbefore  provided  in  which  there  shall  be  entered 
in  the  same  manner  as  hereinbefore  directed  to  be  entered,  in  their 
regular  order  and  according  to  their  priority  and  as  soon  as  it  may 
be  practicable  to  have  it  done,  the  names  of  judgment  debtors  against 
whom  judgments  have  been  docketed  within  ten  years  of  the  time 
of  the  making  of  the  entry  in  such  volumes.  And  the  county  clerk 
of  New  York  county  shall  prepare  and  keep  a  card  index,  supple- 
mental to  the  judgment  docket  books  hereinbefore  provided  for, 
wherein  he  shall  enter  and  arrange  in  alphabetical  order  the  names 
of  all  judgment  debtors  hereinbefore  directed  to  be  docketed.  And 
with  every  entry  of  a  judgment  in  an  action  begun  on  or  after  Sep- 
tember first,  nineteen  hundred  and  eleven,  there  shall  be  entered 
as  a  part  of  such  entry  the  number  of  the  action  and  the  year  in 
which  it  was  begun.     [Note  1772.] 

§  178.  Where  a  final  judgment  for  a  sum  of  money,  or  directing  Docket  of 
the  payment  of  a  sum  of  money,  has  been  reversed,  or  has  been  '^^fj^®' 
affirm^  as  to  part  only,  of  the  sum,  upon  an  appeal,  [taken  as  pre-  j^J^iment 
scribed  in  title  third  or  fourth  of  this  chapter j  and  an  appeal  to 
the  court  of  appeals  is  not  taken  and  perfected,  and  the  security 
required  to  stay  execution  is  not  given,  within  ten  days  after  the 
entry  of  the  judgment  upon  the  appeal,  in  the  clerk's  office  whfere 
the  judgment  appealed  from  is  entered,  the  clerk  must  make  a 
minute  of  the  reversal  of  the  judgment,  or  of  the  amount  to  which 
it  has  been  reduced,  upon  his  docket-book,  in  each  place,  where  the 
judgment  is  docketed.  A  transcript  of  the  docket,  as  thus  corrected, 
must  be  furnished  by  him,  and  may  be  filed  in  any  county  clerk's 
office,  where  the  original  judgment  is  docketed,  as  prescribed  by  law, 
with  respect  to  the  original  docket;  and  thereupon,  the  county  clerk 
must  correct  his  docket  accordingly.  The  lien  of  a  judgment,  the 
docket  of  which  is  not  corrected,  as  prescribekl  in  this  section,  remains 
unaffected  by  the  reversal  or  modification  thereof,  until  the  decision 
of  the  court  of  appeals,  upon  an  appeal  from  the  judgment  reversing 
or  modif3ring  the  same,  or  the  expiration  of  the  time  to  take  such 
an  appeal.  Where  a  final  judgment  for  a  sum  of  money,  or  direct- 
ing the  payment  of  a  sum  of  money,  has  been  reversed,  or  affirmed 
as  to  part  only  of  the  sum,  upon  an  appeal  to  the  court  of  appeals,  the 
docket  may  be  corrected,  as  prescribed  in  [the  last]  this  section, 
at  any  time  after  the  remittitur  has  been  filed  in  the  court  below. 
[Note  1773.] 
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§  I7t  §  179.  The  comity  d-erk  of  New  York  county  must  keep  books  to 

Q  ^^^  .  be  known  as  current  docket  books.     Each  half  page  of  space  in  eadi 

docket  books    book  shall  be  cc«ifiecutively  numbered  in  a  series  of  consecutive 
and  flat  numbers  for  each  year  and  shall  be  devoted  to  one  actkm.    On  a 

filing  for  New  half  page  SO  numbered  the  clerk  shall  enter  the  title  of  the  action 
York  county    h^-ving  the  same  consecutive  number  for  that  year,  with  the  najKies 

of  the  plaintiffs  and  defendants  and  attorneys  in  full,  and  in  chrono- 
logical oxder  a  brief  description  of  each  paper  as  it  is  filed,  togetb^ 
with  the  date  of  filing  thereof^  also  the  verdict,  report  or  decision, 
if  any,  rsidered  in  the  action  as  of  the  date  of  the  Penderiog  thereoif , 
also  all  orders  and  judgments  in  the  action.  All  interlocutory  and 
provisioaial  proceedings,  and  proceedings  supplem>entary  to  execution, 
shall  be  entered  on  the  same  half  page  of  the  docket  as  the  action  out 
of  which  they  arise,  except  in  actions  where  the  entries  are  so  volumi- 
nous as  to  require  one  or  more  additional  half  pages  of  space;  in 
which  case  the  entries  shall  be  continued  under  the  saj&e  number 
upon  other  pages  of  that  or  a  subsequent  docket  book,  reference 
thereto  being  entered  at  the  end  of  the  first  and  all  additiomd  half 
p&ges,  and  the  cierk  upon  entenxig  the  description  of  a  paper  filed 
in  an  action  shall  enter  upooi  its  front  page  and  opposite  the  title 
caption  the  number  of  the  action  and  the  filing  date  and  number  of 
entry  of  the  paper.  There  shall  be  kept  an  alphabetical  index  of 
all  the  actions  entered  in  such  current  docket  books  during  any  year 
which  index  shall  consist  of  two  sets  of  separate  volumes,  one  sd} 
to  be  designated  and  used  for  indexing  actions  wherein  the  plaintiff 
or  plaintiffs  are  individuals,  including  all  individual  members  of  a 
copartnership  or  of  a  firm  doing  business  under  a  firm  name  or  style 
as  stated  in  the  title  of  the  action,  and  the  other  set  to  be  designated 
and  used  for  indexing  actions  wherein  the  plaintiff  or  plaintiffs 
I  are  corporations,  a  joint  stock  company,  a  copartnership  or  a  firm 

name  or  style  under  which  a  person  or  persons  are  doing  business. 
Each  of  such  sets  of  index  books  shall  have  a  separate  volume  or 
volumes  for  each  letter  of  the  alphabet,  and  the  volumes  designated 
and  used  for  indexing  actions  wherein  the  plaintiff  or  plaintiffs  are 
individuals  shall  have  a  marginal  page  index  showing  each  letter  of 
the  alphabet  in  order,  and  shall  have  the  designation  of  its  set  of 
books,  its  letter  and  the  year  or  years  of  its  entries  plainly  marked 
on  its  back  and  cover  and  on  every  page.  And  all  such  actions 
shall  be  indexed  in  such  index  volumes  according  to  all  the  plaintiffs 
of  each  title^  in  the  same  manner  as  it  is  provided  in  section  [twelve 
hundred  and  forty-five]  177  that  judgment  debtors  shall  be  docketed 
in  the  judgment  docket  books,  and  in  every  ease  the  serial  number 
of  the  action  shall  be  entered  opposite  the  name  indexed.  [Within 
three  days  after  a  summons,  writ  or  other  original  process  is  served 
in  an  action  in  the  supreme  court.  New  York  county,  the  attorney 
or  party  causing  the  same  to  be  served  shall  file  said  process  with 
proof  of  service  in  the  office  of  the  clerk  who  has  custody  of  the 
records  of  the  court  in  which  the  action  is  brought.  The  said  clerk 
shall,  upon  receipt  thereof,  stamp  the  same  upon  its  front  page  with 
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a  certain  number  to  be  one  o£  the  series  for  that  year,  and  enter  in  §  179 
the  current  docket  book,  on  the  half  page  bearing  the  same  number,  X~  T 
the  names  of  the  parties  as  they  appear  on  said  process,  and  the  name  docket  books 
and  address  of  the  attorney  who  issued  the  same.  And  the  attorney  and  flat 
or  party  causing  such  summons,  writ  or  original  process  to  be  served  filing  for  New 
shally  upon  demand,  give  to  the  party  so  served,  or  to  the  attorney  ^^^^  county 
of  such  party,  the  number  so  stamped  by  the  clerk,  stamped  or 
indorsed  upon  a  paper  with  the  title  of  the  action,  and  the  name  and 
address  of  the  attorney  or  party  who  made  or  caused  the  service 
to  be  made.  All  papers  in  the  action  shall  bear  the  same  number 
and  year  as  the  summons,  writ  or  other  original  process,  which 
number  shall  constitute  a  part  of  the  title  of  such  action.  All 
original  papers  in  the  action,  with  proof  or  admission  of  their  service, 
not  later  than  the  day  after  their  service,  shall  be  filed  with  or  mailed 
to  the  clerk  who  stamped  the  number  on  the  summons,  writ  or  other 
original  process.  All  papers  to  be  hereafter  filed  with  the  clerk  of 
New  York  county  must  be  flat  and  filed  flat.  The  word  '^  action '' 
as  used  in  this  section  shall  mean  "action  or  special  proceeding." J 
Wlienever  a  paper  pertaining  to  any  action  begun  prior  to  the 
passage  of  this  act  is  filed  in  the  oflice  of  the  clerk  who  has  custody 
of  the  records  of  the  court  in  which  the  action  is  pending  the  clerk 
shall  upon  receipt  of  such  paper  stamp  the  same  upon  the  front  page 
with  a  certain  number,  to  be  one  of  a  series  of  consecutive  numbers 
for  the  year  m  which  said  action  was  brought,  and  shall  enter  in  a 
current  docket  book  prepared  for  that  year  the  names  of  the  parties 
to  the  action  and  the  name  and  address  of  the  attorney  who  filed  the 
paper,  in  the  same  manner  as  if  such  paper  were  the  original  summons, 
writ  or  other  process  in  such  action;  and  the  clerk  shall  as  soon  as 
practicable  thereafter  stamp  or  indorse  that  nun^ber  upon  every 
paper  in  that  action  theretofore  filed  in  his  office  and  shall  enter 
such  papers,  as  they  ate  so  numbered,  in  such  docket  book  in  the 
same  manner  as  if  such  docketing  had  been  begun  with  the  first 
paper  in  such  action.  And  all  such  entries  in  such  docket  books  of 
actions  begun  prior  to  the  passage  of  this  act  shall  be  indexed  in 
separate  volumes  for  each  letter  of  the  alphabet,  and  for  corporations, 
a  joint  stock  ewnpany,  a  copartnership  or  a  pers(Mi  or  perstms  do4ng 
business  under  a  firm  name  or  style,  as  hereinbefore  provided,  in 
the  same  manner  as  actions  begun  after  the  passage  of  this  act  are 
hereinbefore  directed  to  be  indexed.  Whenever  an  action  is  trans- 
ferred to  another  court,  or  the  place  of  trial  changed,  the  clerk  to 
whom  the  papers  in  such  action  are  delivered  shall  enter  in  the  current 
docket  book  in  which  he  makes  entries  copies  of  all  entries  there- 
tofore made  in  said  action,  and  shall  continue  to  make  subsequent 
entries  ther^  in  the  same  manner  as  if  the  process  had  originally 
been  filed  with  him.  AE  papers  numbered  and  docketed  as  herein 
directed  shall  be  filed  together;  and  on  the  entry  of  final  judgment 
in  any  action  all  the  papers  in  that  action  shall  be  arranged  in  the 
order  of  the  dates  on  which  they  were  filed  and  shall  be  fastened 
or  bound  together  flat  with  the  judgment-roll  so  filed.  The  county 
clerk  of  New  York  county  shall  appoint,  subject  to  the  rules  of  the 
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§§  1 79a-       state  civil  service  commission,  such  subordinates  as  may  be  necessary 
179d  for  the  work  required  to  be  done  in  his  office  under  the  provisions  of 
^        7  this  act,  and  shall  designate  the  positions  and  fix  the  compensation 

doSket  books    ^^  ^^^^  subordinates,  subject  to  the  approval  of  the  board  of  estimate 
and  flat  and  apportionment  of  the  city  of  New  York;  and  the  comptroller 

filing  for  New  of  the  city  of  New  York  shall  issue  and  sell  certificates  of  indebtedness 
York  county     ^^  ^j^  amount  sufiicient  to  provide  for  the  payment  of  the  salaries 

of  such  subordinates  during  the  year  nineteen  hundred  and  twelve, 
which  shall  be  a  charge  against  the  county  of  New  York,  and  an 
amount  sufiicient  to  pay  and  discharge  the  certificates  so  issued  shall 
be  included  in  the  budget  made  by  said  board  of  estimate  and 
apportionment  for  the  year  nineteen  hundred  and  thirteen.  [Note 
1774.] 

§  179a.  Each  county  clerk  must  keep  in  his  office  a  book,  indexed 
to  the  names  of  the  judgment  debtors,  styled  "  book  of  orders 
appointing  receivers  of  judgment  debtors".  A  county  clerk,  in  whose 
office  an  order  or  a  certified  copy  of  an  order  appointing  or  extending 
a  receivership  is  filed,  [as  prescribed  in  section  twenty-four  hundred 
and  sixty-seven  or  section  twenty-four  hundred  and  sixty-eight  of 
this  act,l  must  immediately  note  thereupon  the  time  of  filing  it, 
and,  as  soon  as  practicable,  must  record  it,  in  the  book  so  kept  by 
him.  [He  must  also,  upon  request,  furnish  forthwith  to  any  party 
or  persons  interested,  one  or  more  certified  copies  thereof.]  For 
each  omission  to  comply  with  any  provision  of  this  section,  a  county 
clerk  forfeits,  to  the  party  aggrieved,  two  hundred  and  fifty  dollars, 
in  addition  to  all  damages  sustained  by  reason  of  the  omission. 
[Note  1775.] 

§  179b.  A  clerk,  with  whom  a  judgment-roll  is  filed,  upon  a  judg- 
ment docketed  as  prescribed  [in  the  last  section,]  by  law^  must 
furnish,  to  any  person  applying  therefor,  and  paying  the  fees  allowed 
by  law,  one  or  more  transcripts  of  the  docket  of  the  judgment,  attested 
by  his  signature.     [Note  1776.] 

§  179c.  A  county  clerk  to  whom  such  a  transcript  is  presented, 
must,  upon  payment  of  his  fees  therefor,  immediately  file  it,  and 
docket  the  judgment,  as  prescribed  [in  the  last  section.]  by  law, 
in  the  appropriate  docket-book,  kept  in  his  office.    [Note  1777.] 

§  179d.  The  county  clerk,  with  whom  [the]  an  order  is  entered 
suspending  the  lien  of  a  judgment  as  to  real  property  must,  upon  pay- 
ment of  his  fees  therefor,  furnish  to  the  party  who  obtained  the  order, 
one  or  more  transcripts,  attested  by  his  signature,  of  the  docket 
of  the  judgment,  including  the  entry  made  upon  the  docket.  A 
county  clerk,  in  whose  office  the  judgment  is  docketed,  must,  upon 
payment  of  his  fees  therefor,  immedSately  file  such  transcript;  and 
make  an  entry  upon  the  docket  of  the  judgment,  in  each  place  where 
t  appears  in  his  docket-book,  substantially  as  follows:  "  Lien 
suspended ",  or,  "  lien  partially  suspended ",  according  to  the 
entry  upon  the  original  docket,  and  also,  "  See  transcript  filed  "^; 
adding  the  proper  date.    [Note  1778.] 
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§  179e«  Where  [the]  an  order  removing  an  action  or  proceeding  §§  179e- 
from  the  county  court  to  the  supreme  court  directs  that  the  action  or  179] 

proceeding  be  tried  in  another  county,'  the  clerk  with  whom  it  is  ^,   ,       , — 
entered,  must  forthwith  deliver  to  the  clerk  of  that  county,  all  liverpapera 
papers  filed  therein,  and  certified  copies  of  all  minutes  and  entries  on  removal  of 
relating  thereto;  which  must  be  filed,  entered,  or  recorded,  as  the  cause  to 
case  requires,  in  the  ofiice  of  the  last  mentioned  clerk.     [Note  1779.]  *^o*her 

§  179f.  The  county  clerk  must  file  and  record  [such J  a  designa-  Clerk  to  file 
tion,  consent,  or  revocation  relating  to  the  service  of  a  summons  upon  and  record 
a  designated  person  during  the  absence  of  a  resident,  and  must  note,  Resignation 
upon  the  record  of  the  original  designation,  the  filing  and  recording  a^d^e^ca- 
of  a  revocation.     [Note  1780.]  tion  thereof 

§  179iE.  The  clerk  must  make  a  minute,  upon  the  back  of  each  Clerk  to  note 
judgment-roll,  filed  in  his  office,  of  the  time  of  filing  it,  specifying  fiUng^judg- 
the  year,  month,  day,  hour,  and  minute.     [Note  1781.]  ment-roll 

§  179h.  A  county  clerk  and  a  derk  of  the  city  court  of  the  city  of  Action 
New  York,  who  omits,  as  soon  as  practicable,  to  docket  a  judgment  agauist  clerk 
whoUy  or  partly  for  a  sum  of  money  or  directing  the  payment  of  a  sum  ^^dockeT 
of  money,  required  to  be  docketed,  or  to  furnish  a  transcript  of  a  judgment 
judgment,  so  docketed  in  his  office,  as  prescribed  hy  law  [in  the  last 
two  sections,]  forfeits  to  the  person  aggrieved,  two  hundred  and 
fifty  dollars,  in  addition  to  the  damages  sustained  by  reason  of  the 
omission.     [Note  1782.] 

§  179i.  The  clerk  of  a  county  with  whom  is  filed  a  certified  copy  of  a  Certified 
satisfied  execution  and  the  return  of  saiisfaction  [whoj  must  there-  ^^^^^^ 
upon  cancel  and  discharge  the  docket  of  the  judgment,  as  if  the  ^^^^^ 
judgment-roll  was  filed  in  his  office,  and  the  execution  was  returned 
to  him,  as  satisfied.    [Note  1783.] 

§  179j.  The  clerk  of  the  county,  with  whom  a  judgment,  wholly  Reversal, 
or  partly  for  a  sum  of  money  or  directing  the  payment  of  a  sum  of  money,  vacation  or 
has  been  docketed,  must  cancel  and  discharge  the  docket  thereof,  of  judpnent 
upon  the  filing,  with  him,  of  a  certificate  of  the  clerk,  with  whom 
the  judgment-roll  is  filed,   showing  that  the  judgment  has  been 
reversed,  vacated,  or  satisfied  of  record;  or  the  certificate  of  the  clerk 
of  the  county,  with  whom  a  copy  of  an  execution,  and  of  a  return  of 
satisfaction  thereupon,  have  been  filed,  [as  prescribed  in  the  last 
section,]  showing  that  they  have  been  so  filed,  and  the  docket  can- 
celled and  discharged  accordingly.     [Note  1784.] 

§  3.  Article  10  of  said  law  is  hereby  amended  so  as  to  read  as 
follows : 
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o.  Generally 

§  180.  There  shall  continue, 

1.  To  be  elected  in  each  of  the  counties  a  sheriff,  and  in  each 
of  the  counties  containing  a  population  of  one  hundred  thousand 
and  over,  four  coroners,  and  in  all  other  counties  such  number  of 
coroners,  not  more  than  four,  as  shall  be  fixed  by  the  board  of  super- 
visors, who  shall  respectively  hold  their  oflBlces  for  three  years  from 
and  including  the  first  day  of  January  succeeding  their  election. 
The  board  of  supervisors  of  a  county  containing  a  population  of 
less  than  one  hundred  thousand,  and  having  more  than  one  coroner, 
may,  by  resolution,  determine  that  after  the  first  day  of  January 
of  a  year  to  be  specified  in  such  resolution,  the  number  of  coroners 
in  such  county  shall  be  reduced  to  a  specified  number  not  less  than 
one,  and  may  by  such  resdution  fix  the  terms  of  conmers  to  be  there- 
after elected  in  such  county  so  that  the  terms  of  all  the  coroners 
therein  will  expire  on  the  first  day  of  January  of  the  year  i^)ecified 
in  the  resolution; 

2.  To  be  appointed  by  the  governor,  a  sheriff,  or  a  coroner,  when 
a  vacancy  shall  occur  in  either  of  such  offices,  and  the  person  so 
appointed  shall  hold  the  office  until  and  including  the  last  day  of 
December  succeeding  the  first  annual  election  thereafter,  at  which 
such  vacancy  can  be  lawfully  filled. 

Every  person  elected  or  appointed  to  the  office  of  sheriff  shall, 
befOTe  he  enters  upon  the  duties  of  his  office,  and  if  appointed,  within 
fifteen  days  after  notice  thereof,  execute  and  deliver  to  the  county 
clerk  of  his  county,  a  joint  and  several  undertaking  to  the  county, 
approved  by  such  clerk,  to  the  effect  that  such  sheriff  will,  in  all 
thmgs,  perform  and  execute  the  office  of  sheriff  of  his  county  during 
his  continuance  therein,  without  fraud  or  deceit.  Such  undertaking 
shall  be  filed  in  the  office  of  the  county  clerk;  and  the  clerk  shall, 
at  the  time  of  his  approval  thereof,  examine  each  surety  thereto 
under  oath;  and  he  shall  not  approve  of  such  undertaking,  unless 
it  shall  appear  on  such  examination  that  such  sureties  are  jointly 
w(M*th  at  least  fifteen  thousand  dollars  over  and  above  all  debts 
whatever;  which  examination,  subscribed  by  the  sureties,  shall  be 
indorsed  on  or  attached  to  the  undertaking;  but  the  clerk  shall 
determine  the  sufficiency  of  each  surety.  In  the  same  manner  the 
security  shall  be  renewed  within  the  twenty  days  after  the  first 
Monday  of  January  in  each  year  subsequent  to  that  in  which  he 
shall  have  entered  upon  the  duties  of  his  office.    [Note  1785.] 

§  181.  Each  sheriff  shall,  within  ten  days  after  he  enters  on  the 
duties  of  his  office,  appoint  some  proper  person  under-sheriff  of  his 
county,  to  hold  during  his  pleasure.  When  a  vacancy  shall  occur  in 
the  office  of  sheriff,  the  under-sheriff  shall,  n  all  things,  execute  the 
duties  of  the  office  as  sheriff,  until  a  sheriff  shall  be  elected  or  ap- 
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pointed  and  duly  qualified;  and  any  default  or  misfeasance  in  the  §§  182-184 

office  of  such  under-sheriff  in  the  meantime,  as  wdl  as  before,  shall   

be  deemed  to  be  a  breach  of  the  undertaking  given  by  the  sheriff 
who  appointed  him  and  also  a  breach  of  the  undertaking  executed 
by  such  imder-sheriff,  to  the  sheriff  by  whom  he  was  appointed. 
[Note  1786.] 

§  182.  Such  sheriff  may  appoint  such  and  so  many  deputies  as  Depatiefl 
he  may  deem  proper,  not  exceeding  one  for  every  three  tboussuid 
inhabitants  of  the  county;  any  person  may  also  be  deputed  by  any 
sheriff  or  under-sheriff  by  written  instrument,  to  do  particular  acts. 
Every  appointment  of  an  under-sheriff  or  of  a  deputy  sheriff  shall 
be  in  writing  under  the  hand  and  seal  of  the  sheriff  Mid  filed  and 
recorded  in  the  office  of  the  clerk  of  the  county;  and  every  such  under- 
sheriff  or  deputy  sheriff  shall,  before  he  enters  upon  the  execution 
of  the  duties  of  his  office,  take  the  constitutional  oath  of  office;  but 
this  last  provision  shall  not  extend  to  any  person  who  may  be  deputed 
by  any  sheriff  or  under-sheriff  to  do  a  particular  act  only.    [Note  1787.] 

§  183.  Each  sheriff  shall  have  the  custody  of  the  jaib  of  his  county  Custody 
and  the  prisoners  therein  and  such  jails  shall  be  kept  by  him,  or  by  ^^  i*^ 
keepers  appointed  by  him,  for  whose  acts  he  shaU  be  rcsponable. 
[Note  1788.] 

§  184^  Every  sheriff  shall  keep  an  office  in  some  proper  place  in  Sheriff's 
the  city  or  village  in  which  the  county  courts  of  his  county  are  h^ld,  offices 
of  which  he  shall  file  a  notice  in  the  office  of  the  county  clerk.  If 
there  be  more  than  one  place  of  holding  such  courts,  the  notice  shall 
specify  in  which  place  his  office  shall  be  kept,  or  it  may  be  specified 
that  an  office  wifl  be  kept  in  all  such  places.  Every  sheriff's  office, 
except  in  the  counties  of  Kings  and  New  York  as  hereinafter  provided, 
shall  be  kept  open,  except  Sundays  and  other  days  and  half  days 
declared  by  law  to  be  holidays  or  half -holidays,  from  nine  o'clock 
in  the  morning  until  five  o'clock  in  the  afternoon,  during  the  months 
of  November,  December,  January,  February  and  March  of  each 
year,  and  from  eight  o'clock  in  the  morning  until  six  o'clock  in 
the  afternoon  during  the  other  months  in  each  year.  Every  notice 
or  other  paper  required  to  be  served  on  any  sheriff  may  be  served 
by  leaving  the  same  at  the  office  designated  by  him  in  such  notice 
during  the  days  and  hours  for  which  he  is  required  to  keep  such  office 
open,  but  if  there  be  any  person  belonging  to  such  office  therein, 
such  notice  or  paper  shall  be  delivered  to  such  person,  and  every 
such  service  shall  be  deemed  equivalent  to  a  personal  service  of 
such  sheriff.  In  the  counties  of  Kings  and  New  York  said  offices 
shall  remain  open  during  the  entire  year  from  nine  o'clock  in  the 
forenoon  to  four  o'ck)ck  in  the  afternoon,  except  Sundays  and  other 
days  and  half  days  declared  by  law  to  be  holidays  or  half-hoHdays. 
[Note  1789.1 
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185-  §  185.  When  a  sherifif  shall  be  requu-ed  by  any  statute  to  perfonn 

186a  any  service  in  behalf  of  the  people  of  this  state,  and  for  their  benefit 
which  shall  not  be  made  chargeable  by  law  to  his  county,  or  to  some 
officer,  body  or  person,  his  account  for  such  services  shall  be  audited 


rendered  the    by  the  comptroHer  and  paid  out  of  the  state  treasury.    [Note  1790.] 

state 
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§  186.  When  a  sherifif  shall  be  committed  to  the  custody  of  any 
other  sherifif,  or  to  any  coroner  by  virtue  of  an  execution  or  attach- 
ment for  the  non-payment  of  moneys  received  by  him  by  virtue  of 
his  office,  and  shall  remain  so  conmiitted  for  the  space  of  thirty 
days  successively,  such  facts  shall  be  presented  to  the  governor  by 
the  officer  in  whose  custody  such  sherifif  may  be,  to  the  end  that  such 
sheriff  may  be  removed  from  office.    [Note  1791.] 

§  [195J  186a.  1.  Where  a  new  sherifif  has  been  elected  or  ap- 
pointed, and  has  qualified  and  given  the  security  required  by  law 
the  clerk  of  the  county  must  furnish  to  the  new  sheriff  a  certificate, 
under  his  hand  and  seal,  stating  that  the  person  so  appointed  or 
elected,  has  so  qualified  and  given  security; 

2.  Upon  the  commencement  of  the  new  sheriff's  term  of  office, 
and  the  service  of  the  certificate  on  the  former  sheriff,  the  latter's 
powers  as  sheriff  cease,  except  as  otherwise  expressly  prescribed  by 
law; 

3.  Within  ten  days  after  the  service  of  the  certificate,  upon  the 
former  sheriff,  he  must  deUver  to  his  successor: 

(1.)  The  jail,  or  if  there  are  two  or  more,  the  jails  of  the  county, 
with  all  their  appurtenances,  and  the  property  of  the  county  therein; 

(2.)  All  the  prisoners  then  confined  in  the  jail  or  jails; 

(3.)  All  process,  orders,  commitments,  and  all  other  papers  and 
documents,  authorizing,  or  relating  to  the  confinement  or  custody 
of  a  prisoner,  or,  if  such  a  process,  order,  or  conmiitment  has  been 
returned,  a  statement  in  writing  of  the  contents  thereof,  and  when 
and  where  it  was  returned; 

(4.)  All  mandates,  then  in  his  hands,  except  such  as  he  has  fully 
executed,  or  has  begun  to  execute,  by  the  collection  of  money  thereon, 
or  by  a  seizure  of  or  levy  on  money  or  other  property,  in  pursuance 
thereof.  At  the  time  of  the  deUvery,  the  former  sheriff  must  execute 
an  instrument,  reciting  the  property,  documents,  and  prisoners 
delivered,  specifying  particularly  the  process  or  other  authority, 
by  which  each  prisoner  was  committed  and  is  detained,  and  whether 
the  same  has  been  returned  or  is  delivered  to  the  new  sheriff.  The 
instrument  must  be  deUvered  to  the  new  sheriff,  who  must  acknowl- 
edge, in  writing,  upon  a  dupUcate  thereof,  the  receipt  of  the  prop- 
erty, documents  and  prisoners,  therein  specified;  and  deliver  such 
dupUcate  and  acknowledgment  to  the  former  sheriff; 

4.  Notwithstanding  the  election  or  appointment  of  a  new  sheriff, 
the  former  sheriff  must  return,  in  his  own  name,  each  mandate 
which  he  has  fully  executed;  and  must  proceed  with  and  complete 
the  execution  of  each  mandate  which  he  has  begun  to  execute,  in 
the  manner  specified  in  paragraph  fourth  of  subdivision  three  of 
this  section,  except  that  all  mandates  issued  against  the  wages,  debts. 
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earnings,  salary,  income  from  trust  funds  or  profits  of  a  judgment  §§  186b- 
debtor,  shall  be  delivered  over  to  the  new  sheriff,  who  shall  proceed  186f 

with  and  complete  the  execution  of  the  same;  Proceedings 

5.  When  a  person,  arrested  by  virtue  of  an  order  of  arrest,  is  con-  on  new 
fined,  either  in  jail,  or  to  the  Uberties  thereof,  at  the  time  of  assign-  sheriff  assum- 
ing and  delivering  the  jail  to  the  new  sheriff,  the  order,  if  it  is  not  "^^  ^^^ 
then  returnable,  must  be  delivered  to  the  new  sheriff  ^  and  be  returned 

by  him  at  the  return  day  thereof,  with  the  proceedings  of  the  former 
sheriff  and  of  the  new  sheriff  thereon; 

6.  If  the  former  sheriff  neglects  or  refuses  to  deliver  to  his  suc- 
cessor, the  jail,  or  any  of  the  property,  documents  or  prisoners  in 
his  charge,  as  prescribed  in  this  section,  his  successor  must,  not- 
withstanding, take  possession  of  the  jail,  and  of  the  property  of  the 
county  therein,  and  the  custody  of  the  prisoners  therein  confined, 
and  proceed  to  compel  the  delivery  of  the  documents  withheld,  as 
prescribed  by  law; 

7.  If,  at  the  time  when  a  new  sheriff  qualifies,  and  gives  the 
security  required  by  law,  the  office  of  the  former  sheriff  is  executed 
by  his  under-sheriff,  or  by  a  coroner  of  the  county,  or  a  person  spec- 
ially authorized  for  that  purpose,  he  must  comply  with  the  provisions 
of  this  section,  and  perform  the  duties  thereby  required  of  the  former 
sheriff; 

8.  The  provisions  of  this  section  shall  apply  to  the  county  of 
New  York.     [Note  1792.] 

§  186b.  Where  a  summons  is  delivered  for  service  to  the  sheriff  Service  of 

of  the  county,  wherein  the  defendant  is  found,  the  sheriff  must  serve  u^°^^ 

it,  and  return  it,  with  proof  of  service,  to  the  plaintiff's  attorney,  ^  ^  ^ 
with  reasonable  diUgence.    [Note  1793.] 

§  186c.  A  sheriff  or  other  officer,  serving  a  mandate,  must,  upon  Delivery  of 
the  request  of  the  person  served,  deliver  to  him  a  copy  thereof,  with-  ^^^^j^L  to 
out  compensation.    [Note  1794.]  ^g^*  gerved 

§  186d.  A  sheriff  or  jailer,  upon  whom  a  paper  in  an  action  directed  Delivery  of 
to  a  civil  prisoner  in  his  custody,  is  lawfully  served,  or  to  whom  such  paper  to 
a  paper  is  delivered  for  a  civil  prisoner,  must,  within  two  days  there-  P"®^®^ 
after,  deliver  the  same  to  the  prisoner,  with  a  note  thereon  of  the  ^^Hff  °^ 
time  of  the  service  thereof  upon,  or  the  receipt  thereof  by  him.    [Note 
1795.] 

§  186e.  For  A  neglect  OT  wiohbtion  oi  the  provision  of  law  reqxdring  a  Action 
sheriff  or  jailor  to  deliver  a  paper  to  a  prisoner  served  upon  the  sheriff  against  sheriff 
or  jailor,  [this  sect  ion  J  the  sheriff  or  jailor,  guilty  thereof,  is  liable  deliv^  paper 
to  the  prisoner  for  all  damages  occasioned  thereby.    [Note  1796.]       to  prisoner 

§  186f.  A  sheriff,  to  whom  a  mandate  of  any  description,  is  de-  Receipt  for 
livered  to  be  executed,  must,  without  compensation,  give  to  the  man^teby 
person,  delivering  the  same,  if  required,  a  minute  in  writing,  signed  *^®"° 
by  the  sheriff,  specifying  the  names  of  the  parties,  the  general  nature 
of  the  mandate,  and  the  day  and  hour  of  receiving  >the  same.    [Note 
1797.] 
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§§  1^K~  §  lS6g.  A  sheriff ,  or  other  ofSeer^  to  wfacun  a  mandate  is  directed 

1861  and  delivered,  must  execute  the  same  according  to  tbe  eomxnand 
thereof,  and  make  return  thereon  of  his  ^oeeedings^  imder  his  hand. 
[For  a  vicJation  of  this  provision,  he  is  liable  to  the  party  aggrieved, 
for  the  damages  sustained  by  him;  in  addition  to  any  fine,  or  other 
punishment  or  proceeding,  authorized  by  law.  J  A  mandate  directed 
and  delivered  to  a  sheriff  may  be  returned,  by  depositiiig  the  same 
in  the  postoffice,  properly  inclosed  in  a  post-paid  wrapper,  addressed 
to  the  clerk,  at  the  place  where  his  oflSce  is  situated;  unless  the  officer, 
making  the  return  in  the  name  of  the  sheriff,  resides  in  the  place 
where  the  clerk's  office  is  situated.    [Note  1798.] 

§  186h,  Upon  the  application  of  either  party ^  and  proof  of  the 
neglect  of  the  sheriff,  the  court  or  judge  may,  by  order»  require  the 
sheriff  to  return  an  inventory.  Disobedience  to  such  an  order  may 
be  punished,  as  a  contempt  of  the  court.     [Note  1799.] 
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§  186i.  If  the  sheriff,  to  whom  money  is  paid,  or  other  property  is 
delivered,  pursuant  to  an  order  made  in  proceedings  taken  in  aid  of 
execution  [as  prescribed  in  either  of  the  last  two  sections,  J  does  not 
then  hold  an  execution  upon  the  judgment  against  the  property  of 
the  judgment  debtor,  he  has  the  same  rights  and  powers,  and  is 
subject  to  the  same  duties  and  liabilities,  with  respect  to  the  money 
or  property,  as  if  the  money  had  been  collected,  or  the  property 
had  been  levied  upon  by  him,  by  virtue  of  such  an  execution  [;  except 
as  otherwise  prescribed  in  the  next  section.J     [Note  1800,] 

§  186j.  [But J  rhe  court,  upon  the  application  of  either  party 
to  the  action,  may  direct  the  sheriff,  either  before  or  after  the  expira- 
tion of  his  term  of  office,  to  pay  into  court  the  proceeds  of  a  demand 
collected,  or  property  sold;  or  to  deposit  them  in  a  designated  bank 
or  trust  company,  to  be  drawn  out  only  upon  the  order  of  the  court. 
[Note  1801.] 

§  186k.  Where  the  proceeds  of  the  property  sold,  and  of  the 
demands  collected  by  the  sheriff,  exceed  the  amount  of  the  plaintiff's 
demand,  with  the  costs  and  expenses,  and  of  all  other  [warrants] 
orders  of  attachment  or  executions  in  the  sheriff^s  hands,  chargeable 
upon  the  same;  the  court,  of  the  judge  who  granted  the  [warrant,] 
order  upon  the  application  of  the  defendant,  or  of  an  assignee  of, 
or  purchaser  from  the  defendant,  and  upon  notice  to  the  plaintiff, 
and  the  plaintiffs  in  the  other  [warrants]  orders  or  exeentioDfi,  may, 
at  any  time  during  the  pendency  of  the  action,  make  an  order  direct- 
ing the  sheriff  to  pay  over  the  surplus  to  the  applicant,  and  to  release 
frcxn  the  attachment  the  remaining  real  aiid  persooaJL  property 
attached.    [Note  1802.] 

^Q^io^  §  1861.  A  sheriff  or  keeper  of  a  jail  who  suffers  [sueh]  a  pnxKter 

against  sheriff  who  has  been  committed  for  c&n/bem^y  or  f&r  mim^ondsuat  in  a  case  'pr&- 
for  failure  to  scribed  by  loWy  to  go  or  be  at  large  out  of  his  jail;  fSKoespt  by  virtue 
o^fiJPi?^^*'    of  a  writ  of  habeas  corpus^  or  by  the  apeeial  dircetinii  of  the  court 

conmiitting  him,  or  in  a  case  specially  prescribed  by  law;  is  liable 


Payment  of 
surplus  by 
sheriff 


confined 
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to  the  party  aggrieved,  for  his  damages  sustained  tb3reby  [and  is  §§  18tia- 
guilty  of  a  misdemeanor].    If  the  commitment  was  for  the  non-  1861* 

payment  of  a  sum  <rf  money,  the  amount  thereat,  with  interest,  is  

the  measure  of  damages.    [Note  1803.] 

§  186m.  Where  a  prisoner,  in  a  sheriff's  custody,  goes  or  is  at  large  Action 
beyond  the  liberties  of  the  jail,  without  the  assent  of  the. party  at  ?«a"^ sheriff 
whose  instance  he  is  in  custody,  the  sheriff  is  answerable  therefor    ^'  escape 
until  .an  undertaking  for  jail  liberties  [provided  for  in  section  150 
of  this  article]  has  been  given  and  approved,  as  follows: 

1.  If  the  prisoner  was  in  custody  by  virtue  of  an  order  of  arrest, 
or  in  consequence  of  a  surrender  in  exoneration  of  his  bail,  before 
judgment,  the  sheriff  is  answerable  to  the  extent  of  the  damages 
sustained  by  the  prisoner; 

2.  If  tilie  prisoner  was  in  custody  by  virtue  of  any  other  mandate, 
or  in  consequence  of  a  surrender  in  exoneration  of  his  bail,  after 
judgment,  the  sheriff  is  answerable  for  the  debt,  damages,  or  sum 
of  moiiiey,  for  which  the  prisoner  was  committed; 

3.  Upon  the  giving  and  approval  of  the  undertaking  [in  this 
article]  mentioned,  no  action  for  an  escape  shall  be  maintained 
against  the  sheriff.    [Note  1804.] 

§  186n.  It  shall  be  the  duty  of  the  sheriff  in  whose  custody  any  Discharge 
[such]  person  is  held  under  an  execution  or  (my  other  mandate  against  of  civil 
the  person  to  enforce  the  recovery  of  a  sum  of  money  less  than  five  hundred  term^^m^*^ 
dollars  or  under  a  commitment  upon  a  fine  for  a  contempt  of  court  in  prisonment 
the  nonpayment  of  alimony  or  counsel  fees  in  a  divorce  case  where  the 
amount  to  he  paid  is  less  than  fwe  hundred  doUars  to  discharge  such 
person  at  the  expiration  of  [said  respective  periods]  an  imprison- 
ment therefor  of  six  months  without  any  formal  application  being 
made  therefor.    [Note  1805.] 

§  I860.  A  sheriff  who  seBs  real  property,  by  virtue  of  an  execution,  Sale  of  real 
without  having  given  notice  thereof,  [as  prescribed  in  the  last  two  ^u^^^^Jjf 
sections,  or]  otherwise  than  as  prescribed  [in  this  chapter,]  by  law  ouTnotice  " 
forfeits  one  thousand  dollars  to  the  party,  injured,  in   addtion  to 
the  damages  which  the  latter  sustains  thereby.    [Note  1806.] 

§  186p.  If  judgment  is  recovered  against  [the]  a  rfieriff,  upon  his  Action  on 

liabiHty  as  bail,  and  an  execution  thereon  is  returned  wholly  or  ®^^"^^u?u^ 

partly  unsatisfied,  the  oflBcial  bond  of  the  sheriff  may  be  prosecuted,  ^Tbail*  ^   ^ 
as  in  any  other  case  of  delinquency.    [Note  1807.] 

§  186q.  For  a  default  in  making  [the]  payment  into  court,  >/  money  Action  on 
deposited  with  him  by  a  person  arrested  or  attached,  the  official  bond  sl^eriff^bond 
of  the  sheriff  may  be  prosecuted,  as  in  any  other  case  of  delinquency.  ^L.  money^ 

[Note  1808.]  into  court 

§  IMr.  Where  a  sheriff  is  liable  for  the  escape  of  a  prisoner  com-  Action  on 

mitted  to  his  custody,  or  is  guilty  of  any  othw  actionable  default  ®^^il 

or  misconduct  in  his  office,  the  person  injured  thereby  may  ai>ply  °  ^^ 
to  the  supreme  court,  for  leave  to  prosecute  the  sheriff's  official 
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§§  186s-      bond.     [The  application  must  be  accompanied  with  proof,  by  affi- 
187  davit,  of  the  default  or  misconduct  complained  of,  and  that  satis- 
faction  of  the  same  has  not  been  received;  and  with  a  certified  copy 
of  the  official  bond.]    [Note  1809.] 

§  186s.  It  is  a  defence  by  a  surety,  against  whom  an  action  is 
brought,  upon  a  sheriflf's  official  bond,  that  he,  or  any  other  surety 
or  sureties,  have  been  or  will  be  compelled,  for  want  of  sufficient 
property  of  the  sheriff,  to  pay,  upon  one  or  more  judgments  recovered 
against  him  or  them,  upon  the  same  bond,  an  aggregate  amount, 
exclusive  of  costs,  officers'  fees,  and  expenses,  equal  to  the  sum  for 
which  the  defendant  is  Hable,  by  reason  of  the  bond.  It  is  a  partial 
defence,  that  thediff  erence  between  the  aggregate  amount,  so  paid, 
or  to  be  paid,  and  the  sum  for  which  the  defendant  is  thus  Hable,  is 
less  than  the  amount  of  the  plaintiff's  demand.    [Note  1810.] 
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§  186t  If  the  aggregate  amount  of  the  liabilities,  which  might  be 
recovered  by  actions  upon  the  sheriff's  official  bond,  [as  prescribed 
in  this  article,]  exceeds  the  sum  for  which  the  sureties  are  liable, 
the  court  must,  upon  the  apphcation  of  a  person  who  has  obtained 
leave  to  prosecute  the  bond,  made  upon  notice  to  the  plaintiff's 
attorney,  in  each  action  then  pending  upon  the  sheriff's  official  bond, 
and  in  each  uncollected  judgment  recovered  thereupon,  direct  and 
provide  for  the  distribution  of  the  money,  collected  out  of  the  prop- 
erty of  the  sureties,  among  the  persons  in  favor  of  whom  the  Ua- 
bilities  have  accrued,  in  proportion  to  the  amount  which  each  one  is 
entitled  to  recover;  to  be  ascertained  by  a  reference,  or  in  such  other 
manner  as  the  court  directs.  For  the  purposes  of  the  motion,  an 
order  may  be  made  by  a  judge,  forbidding  the  payment,  to  the  plain- 
tiff in  any  action,  of  the  sum  collected  or  to  be  collected,  by  virtue 
of  a  judgment  therein.  But  this  section  does  not  authorize  the  court 
to  compel  a  plaintiff  to  refund  any  money,  collected  and  received 
by  him,  in  good  faith,  before  service  or  notice  of  such  an  order. 
[Note  1811.] 

§  186u.  An  action  against  a  sheriff  [or  coroner,  J  upon  a  liability 
incurred  by  him,  by  doing  an  act  in  his  official  capacity,  or  by  the 
omission  of  an  official  duty,  except  the  non-payment  of  money  col- 
lected upon  an  execution,  mu^i  he  commenced  within  one  year  after 
/Ac  caiLse  of  action  has  accrued,    [Note  1812.] 

6.  arrest 

§  187.  The  sheriff  must  execute  [the]  an  order  made  under- 
civil  process  for  the  arrest  of  a  defendant,  by  arresting  the  defendant, 
if  he  is  found  within  his  county,  and  keeping  him  in  custody,  until 
discharged  by  law.  The  order  of  arrest,  or,  where  it  was  granted  by 
the  court,  a  certified  copy  thereof,  subscribed  by  the  plaintiff's  attor- 
ney; and,  in  either  case,  the  papers  upon  which  the  order  was  granted, 
with  the  undertaking,  if  any,  must  be  delivered  to  the  sheriff,  who, 
upon  arresting  the  defendant,  must  deliver  to  him  a  copy  thereof. 
[Note  1813.] 
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§  187a,  The  sheriflF  must,  within  four  days  after  [the J  a  §§  187a- 
deposit  with  him  by  a  person  arrested  under  civil  process y  pay  it  into  187f 

court.    He  must  take,  from  the  officer  receiving  it,  two  certificates  of  payment  into 
the  pajrment,  one  of  which  he  must  deliver  to  the  plaintiff,  and  the  ©ourt  ^y 
other  to  the  defendant.    [Note  1814.]  sheriff  of 

deposit  given 
by  arrested 
person 

§  187b.  Within  ten  days  after  [the]   a  defendant  is  arrested,  Return  of 
under  dvil  process,  if  he  does  not  give  bail,  or  if  he  gives  bail,  within  "^"^  ^ 
ten  days  after  the  justification  of  the  bail,  the  sheriff  must  file  with  ^rr^^ 
the  clerk  the  order  of  arrest,  or,  where  it  was  granted  by  the  court, 
the  certified  copy  thereof  delivered  to  him,  with  his  return  thereupon 
indorsed,  the  papers  upon  which  the  order  of  arrest  was  granted,  and 
the  undertaking  given  on  the  part  of  the  plaintiff.    Where  an  order 
of  arrest,  directing  the  arrest  of  two  or  more  defendants,  has  been 
executed  as  to  one  or  more,  but  not  as  to  all  of  them,  the  sheriff  may 
file  a  copy  of  the  order  of  arrest,  instead  of  the  original.     [Note  1815.] 

• 

§  187c.    Upon  filing  the  papers  in  a  case  of  the  arrest,  of  a  defend-  Discharge  of 
ant  under  civil  process,  as  required  by  the  civil  pradice  ndes  relating  to  aUo^am^^ 
the  allowance  of  bail  upon  justification,  the  sheriff  is  [thereupon J  of  bail 
exonerated  from  liability.     [Note  1816.] 

§  187d.  If,  after  [thej  a  defendant  is  arrested  under  civil  |^^?m?'* 
process,  he  escapes  or  is  rescued,  or  the  bail,  if  any,  given  by  him,  do  ^^^ 
not  justify,  when  they  are  not  accepted,  or  if  the  sheriff  fails  to  pay 
[theJ  a  deposit  into  court  as  required  [by  section  683  of  this  act,] 
the  sheriff  is  liable  as  bail.  But  the  sheriff  may  [,  except  in  an  action 
to  recover  a  chattel,  J  discharge  himself  from  liability,  by  the  giving 
and  justification  of  bail,  as  follows: 

1.  If  the  case  is  one  where  the  order  could  be  granted  only  by  the 
court,  at  any  time  before  the  court  directs  the  performance  of  the 
act  specified  in  the  order; 

2.  In  any  other  case,  at  any  time  before  an  execution  is  issued 
against  the  person  of  the  defendant,  upon  a  judgment  in  the  action. 
[Note  1817.] 

§  I87e.  Where  the  sheriff  is  liable  as  bail,  he  has  all  the  rights  Sheriff's 
and  privileges,  and  is  subject  to  all  the  duties  and  liabilities  of  bail;  j^^mt^ 
and  bail  given  by  him,  in  order  to  discharge  himself  from  liability,  g^  y^^i 
must  be  regarded  as  the  bail  of  the  defendant  in  the  action,  but  this 
section  does  not  apply  to  an  action  to  recover  a  chattel,  or  to  a  case 
where  a  defence  arises  to  an  action  against  the  bail,  in  consequence 
of  an  act  or  omission  of  the  sheriff.     [Note  1818.] 

§  187f.  Within  three  days  after  baU  is  given,  the  sheriff  must  ^^^^/ 
defiver  to  the  plaintiff's  attorney  copies,  certified  by  him,  of  the  Si^  after 
order  of  arrest,  return  and  undertaking.     [Note  1819.]  bail  given 
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§  187g.  TfaiB  bail  taken  upon  [the  J  an  arrest,  made  pursuemi  to  an 
order  of  arrest,  unless  they  justify,  or  other  bail  are  given  and  justify, 
are  li^Jble  to  the  ^eriff  for  all  (images,  which  he  sustains  by  reason 
of  the  omission.    [Note  1820.] 


§  187h.  The  commencement  of  [such  J  an  action  on  an  undertaking 
for  jail  libertieSy  forfeited  b^ore  being  dutg  allowed  shaU  be  deemed 
an  election  and  is  a  bar  to  an  actiom,  by  cr  on  bdialf  kA  sadb  person, 
against  the  sheriff  oar  otiier  of&oer  ax^eepting  such  an  undertaking, 
for  an  escape  by  the  prisoner  executing  the  undertaking,  amounting 
to  a  breach  of  the  conGhtioii  thereof,  unless  the  escape  was  with 
the  assent  of  the  sheriff  or  otiaer  oflSeer.    [Note  1821.] 

Limitation  §  1871.  No  action  shall  be  commenced  against  the  sheriff  upon  a 

of  action         bond  given  for  the  jail  hberties  by  [such J  a  peo*son  imyri^&rved  upon 
fT^.**""  *n  execution  m  other  mandate  agairuA  the  person,  to  secure  the  benefit 

of  such  liberties,  [as  provided  m  articles  fourth  and  fifth  of  this 
title  J  for  an*  escape  made  after  the  expiration  of  six  months'  impris- 
onment [as  aforesaid].    [Note  1822.] 


for  escape 


Defence  by 
sheriff  for 
escape 


§  187j.  In  an  action  against  a  sheriff  or  other  officer,  for  the  escape 
of  a  ciml  prisoner,  it  is  a  defence,  that  the  escape  was  without  the 
assent  of  the  defendant,  and  that  at  the  commenoement  <^  the  action, 
he  had  the  prisoner  within  the  liberties,  eith^  by  his  voluntM'y 
return  or  by  reca^^ure,  or  that  aji  undertaking  [re<}uired  to  be 
given  by  sections  149  and  150  of  this  act,  J  for  the  liberiie$  of  ike  jail, 
was  given  and  approved.    [Note  1823.] 


Sheriff's  levy 
under  attach- 
ment 


c,  cUiachment 

§  188.  The  sheriff  must  immediately  execute  [the  warrant,] 
an  order  of  attachment,  by  levying  upon  so  much  of  the  personal  and 
real  property  of  the  defendant,  within  his  county,  not  exempt  fram 
levy  and  sale  by  virtue  of  an  execution,  as  will  satisfy  the  plaintiff's 
demand,  with  the  costs  and  expenses.  He  must  take  into  his  custody 
all  books  of  account,  vouchers,  and  other  papers,  relating  to  the 
personal  property  attached,  and  all  evidences  of  the  d^endant's 
title  to  the  real  property  attached,  which  he  must  safely  keep,  to  be 
disposed  of  as  provided  by  law  [as  prescribed  in  this  title]].  The 
sheriff,  to  whom  [a  warrant]  an  anier  of  attachment  is  delivered, 
may  levy,  from  time  to  time,  and  as  often  as  is  necessary,  untii  the 
amount,  for  which  it  was  issued,  has  been  secured,  or  final  juc^iaent 
has  been  rendered  in  the  action,  notwithstanding  the  expiration  of 
his  term  of  office.     [Note  1824.] 
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§  188a.  Except  xis  provided  with  reference  to  the  attachmerd  of  u   §§  tfliSa- 
domestic  vessel  or  a  share  or  interest  therein  and  with  reference  to  the  188c 

personal  property  of  a  partnership  where  the  order  of  attachmerd  has  zr~7zr 

been  rdmeed  or  discharged  CBut,  except  as  thus  prescribed,  wherel,  l^„^  ^ 
a  second  JwarrantJ  order  against  the  same  defendant,  ^is  deKvered  junior  «ttftdh- 
to  the  «ame  sherifif,  he  J  must  be  executed  0^*1  ^.  ^^  sheriff  y  by  a  ment 
levy  upon  property  within  his  county,  and  he  must  thereupon  take 
the  same  proceedings,  as  if  the  levy  was  made  under  the  first  [war- 
rant! order-    [Note  1825.] 

§  '188b.  rrhej  An  order  of  attachment  may  also  be  levied  upon  Levy  upon 
a  cause  of  action  arising  upon  contract;  including  a  bond,  promissory  ^J^^^^^^der 
note,  or  other  instrument  for  the  payment  of  money  only,  negotiable  attachment 
or  otherwise,  whether  past  due,  or  yet  to  become  due,  executed  by  a 
foreign  or  domestic  government,  state,  county,  public  officer,  asso- 
ciation, municipal  or  other  corporation,  or  by  a  private  person,  either   . 
within  or  without  the  state;  which  belongs  to  the  defendant,  and  is 
found  within  the  county.    The  levy  of  the  attachment  thereupon  is 
deemed  a  levy  upon,  and  a  seizure  and  attachment  of,  the  debt  repie- 
sented  thereby.    The  attachment  may  also  be  levied  i^)on  a  right  or 
ioterest,  present  or  future,  to  wauy  of  the  property  or  estate  of  a 
deceased  person  which  may  belong  to  the  defendant  and  which  could 
be  legally  assigned  hy  him  as  legatee  or  distributee,  whether  the  same 
exists  by  reason  of  the  provisions  of  a  last  will  and  testAme9it4udmitted 
to  probate  at  the  time  the  attachment  is  ^granted,  or  by  operation  of 
the  law  in  caae^of  the  intestacy  of  the  deceased.    Levy  of  ithe  attach- 
m:ent  thereupon  is  deemed  a  levy  upon,  and  a  seizure  and  attach- 
ment of,  the  ri^ts  and  iaterests  ef  the  def eaasdant  at  the  time  of  «iich 
levy,  ^ubjecsb  jt»  the  tcights  of  the  executor,  administrator  or  trustee 
of  such  estate 'to  adnunister  thesante  according  to  law.     (Note  1826.J 

§  188c.  A  levy  imdea:   Ja  warrant]    an  order  of    attachment  Manner  of 
must  be  made  as  f dllows :  attechment 

1.  Upon  real,pjrqperi^,.by  fihng  with  the  clerk  of  the  county,  wheue 
it  is  situated  a  iK)tice  ^c^  the  attachment,  stating  the  names  of  the 
parties  to  the  action,  the  amount  of  the  plaintifif's  claim,  as  stated  in 
the  [warrant,]  order  and  a  description  of  the  particular  property 
Jevied  upon.  The  notice  must  be  subscribed  by  the  plaintiff's  attor- 
ney, adding  the  office  address;  and  must  be  recorded  and  indexed  by 
the  clerk,  in  the  «ame  book,  in  hke  nianner,  and  with  like  effect,  .ae 
a  notice  of  the  pendency  of  an  action; 

2.  Upon^heperaonal  property,  capable  ^of  manual  delivery,  includ- 
ing a  bond,  promissory  note,  or  other  instrument  for  the  paymeid)  of 
money,  by  ^taking  i;he  same  into  the  sheriff's  actual  custody.  He 
must  thereupon,  without  delay,  deliver  to  l^e  ^person  from  whose 
possession  the  property  is  taken,  if  any,  a  copy  of  the  £wBixant,] 
order  and  of  the  affidavits  upon  which  it  was.granjied; 

3.  Upon  other  personal  property,  by  leaving  a  certified  eopy  of 
iihe  [warrant,']  x^rder  and  a  notice  showing  the  proper^  attafched, 
with  the  person  holding  the  same;  or,  if  it  consists  ©f  a  demand, 'C^her 
than  as  specified  in  the  last  subdivision,  with  the  person  against 
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§§il88d-  whom  it  exists;  or,  if  it  consists  of  a  right  or  share  in  the  stock  of  an 
188f  association  or  corporation,  or  interest  or  profits  thereon,  with  the 
president,  or  other  head  of  the  association  or  corporation,  or  the 
secretary,  cashier,  or  managing  agent  thereof,  or  if  it  consists  of  a 
right  or  interest  in  an  estate  of  a  deceased  person  arising  under  the 
provisions  of  a  will  or  under  the  provisions  of  law  in  case  of  intestacy, 
with  the  executor  or  trustee  under  the  wiP,  or  the  administrator  of 
the  estate; 

4.  Upon  property  discovered  in  any  action  brought  [as  prescribed 
in  subdivision  two  of  section  six  hundred  and  fifty-five  of  this  act] 
by  the  sheriff  for  discovery  in  aid  of  the  attachmerd,  by  entering  in  the 
proper  clerk's  office,  the  judgment  rendered  in  said  action,  and  there- 
after levying  on  said  property  in  the  manner  prescribed  in  subdi- 
visions one,  two  and  three  of  this  section.     [Note  1827.1 
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§  188d.  Where  two  or  more  [warrants]  orders  of  attachmeat, 
against  the  same  defendant,  are  delivered  to  the  sheriff  of  the  same 
county,  to  be  executed,  their  respective  preferences,  and  the  rules, 
where  a  levy,  or  a  levy  and  sale,  have  been  made  under  a  junior 
[warrant]  order j  are  the  same,  as  where  two  or  more  executions, 
against  the  property  of  the  same  defendant,  are  delivered  to  the 
sheriff  of  the  same  county,  to  be  executed.     [Note  1828.] 

§  188e.  Upon  the  application  of  a  sheriff,  holding  [a  warrant] 
an  order  of  attachment,  the  president  or  other  head  of  an  association 
or  corporation,  or  the  secretary,  cashier,  or  managing  agent  thereof, 
or  a  debtor  of  the  defendant,  or  a  person  holding  property,  including 
a  bond,  promissory  note,  or  other  instrument  for  the  payment  of 
money,  belonging  to  the  defendant,  must  furnish  to  the  sheriff  a 
certificate,  under  his  hand,  specifying  the  rights  or  number  of  shares 
of  the  defendant,  in  the  stock  of  the  association  or  corporation,  with 
all  dividends  declared  or  incumbrances  thereon;  or  the  amount, 
nature,  and  description  of  the  property,  held  for  the  benefit  of  the 
defendant,  or  of  the  defendant's  interest  in  property  so  held,  or  of 
the  debt  or  demand  owing  to  the  defendant,  as  the  case  requires. 
rNote  1829.] 

§  188f.  If  a  person,  to  whom  application  is  made  [as  pre- 
scribed in  the  last  section]  for  a  certiftccUe  of  a  defendant's  interest  in 
property y  refuses  to  give  such  a  certificate;  or  if  it  is  made  to  appear, 
by  affidavit,  to  the  satisfaction  of  the  court,  or  a  judge  thereof,  or 
the  county  judge  of  the  county  to  which  the  [warrant]  order  is 
issued,  that  there  is  reason  to  suspect  that  a  certificate  given  by  him 
is  untrue,  or  that  it  fails  fully  to  set  forth  the  facts,  required  to  be 
hown  thereby;  the  court  or  judge  may  make  an  order,  directing 
Lim  to  attend,  at  a  specified  time,  and  at  a  place  within  the  county 
lo  which  the  [warrant]  order  is  issued,  and  submit  to  an  examina- 
tion under  oath,  concerning  the  same.  The  order  may,  in  the  dis- 
cretion of  the  court  or  judge,  direct  an  appearance  before  a  referee 
named  therein.     [Note  1830.] 
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§  188g.  Where  [a  warrant]  an  order  of  attachment  has  been  §§  188g- 
vacated  or  annulled,  the  sheriff  must  forthwith  file,  in  the  clerk's  188j 

office,  the  [warrant]  order,  with  a  return  of  his  proceedings  thereon.  ~ — r 

Upon  the  application  of  either  party,  and  proof  of  the  sheriff's  gheriff\^n 

neglect,  the  court  may  direct  him  so  to  do,  forthwith,  or  within  a  attachment 

specified  time.     [Note  1831.]  vacated  or 

*  annulled 

§  188h.  The    sheriff    must,    immediately    after    levying    under  inventory  by 
[a  warrant]  an  order  of  attachment,  make,  with  the  assistance  of  sheriff  of 
two  disinterested  freeholders,  a  description  of  the  real  property,  and  "-^^ached 
a  just  and  true  inventory  of  the  personal  property,  upon  which  it  ^^^  ^ 
was  levied,  and  of  the  books,  vouchers,  and  other  papers  taken  into 
his  custody,  stating  therein  the  estimated  value  of  each  parcel  of 
real  property  attached,  or  of  the  interest  of  the  defendant  therein, 
and  of  each  article  of  personal  property,  enumerating  such  of  the 
latter  as  are  perishable.     The  inventory  must  be  signed  by  the 
sheriff  and  the  appraisers;  and  must,  within  five  days  after  the  levy, 
be  filed  in  the  office  of  the  clerk  of  the  county,  where  the  property  is 
attached.    [Note  1832.] 

§  188i.  The    sheriff    must,    subject    to    the   direction    of    the  Collection  of 
court  or  judge,  collect  and  receive  all  debts,  effects,  and  things  in  ^hbuM^n^ 
action,  attached  by  him.     [Note  1833.]  action  by 

sheriff  in 
attachment 

§  188j,  Where  [a  warrant]  an  order  of  attachment  is  vacated,  or  Delivery  by 
annulled,  or  an  attachment  is  discharged,  upon  the  application  of  the  sheriff  of 
defendant,  the  sheriff  must,  except  in  a  case  where  it  is  otherwise  ****<5^<i 
specially  prescribed  by  law,  deliver  over  to  the  defendant,  or  to  the  S^^dis- 
person  entitled  thereto,  upon  reasonable  demand,  and  upon  payment  charge  of 
of  all  costs,  charges,  and  expenses,  legally  chargeable  by  the  sheriff,  attachment, 
all  the  attached  personal  property  remaining  in  his  hands,  or  that  ^^' 
portion  thereof,  as  to  which  the  attachment  is  discharged;  or  the 
proceeds  thereof,  if  it  has  been  sold  by  him.    Where  the  sheriff  is 
required  Il>y  this  title,]  to  deliver  attached  property,  or  the  proceeds 
thereof,  to  the  defendant,  he  must  also  deliver  to  him,  unless  other- 
wise specially  directed  by  the  court  or  judge,  all  books  of  account, 
vouchers,  evidences  of  debt,  muniments  of  title,  or  other  papers, 
relating  to  the  property,  either  real  or  personal,  or  to  its  proceeds; 
tc^ether  with  aU  undertakings,  relating  thereto,  which  he  has  taken 
in  the  course  of  the  proceedings,  and  which  have  not  been  fully 
satisfied;  except  an  undertaking,  given  by  the  defendant,  upon  the 
discharge  of  property.    He  must  also  deliver  a  written  assignment, 
duly  acknowledged,  of  each  undertaking,  so  delivered,  and  of  each 
other  instrument,  to  which  the  defendant  is  thus  entitled,  and  assign- 
ment of  which  is  necessary  to  perfect  or  protect  the  defendant's 
title  thereto.     [Note  1834.] 
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§  188k.  The  sheriff  is  responsible  for  the  sufficiency  of  Ae  flure- 
ties  on  an  undertaking  gwen  to  discharge  an  oJtiachmenJt;  and  be  may 
retain  possesidon  of  the  property  attached,  and  tiie  proceeds  thereof, 
until  the  objection  to  them  is  waived,  (as  prescribed  in  the  last 
section,]  or  they,  or  the  new  sureties,  justify.    [Note  1835.] 

• 
§  1881.  The  sheriflF  must  keep  the  property  attached  by  him,  or 
the  proceeds  of  property  sold,  or  of  a  demand  collected  by  him,  to 
answer  any  judgment  that  may  be  obtained  against  the  defendant 
in  the  action.     [Note  1836.] 

§  ISSnu  A  sheriff  to  whom  an  order  of  attachment  has  been 
umed  may  tnaintam  any  action  or  special  proceeding,  in  his  n»me, 
or  in  the  name  of  the  defendant,  which  is  necessary,  for  that  pur- 
pose, or  to  reduce  to  his  actual  possession  an  article  of  person^  prop- 
erty, capable  of  manual  delivery,  but  of  which  he  has  been  uns^le  to 
obtain  possession.  And  he  may  discontinue  such  an  action  or  special 
proceeding,  at  such  time  and  on  such  terms  as  the  court  or  judge 
directs. 

Where  the  summons  was  served  without  the  state,  or  by  publica- 
tion [pursuant  to  an  order  obtained  for  that  purpose,  as  prescribed 
in  chapter  fifth  of  this  act;J,  and  where  the  defendant  has  not 
appeared  in  the  action  (otherwise  than  ^t>ecially)  but  has  made 
default  and  before  entering  final  judgment,  the  sheriff  holding  an 
order  of  attachmentj  may,  in  aid  of  such  attachment,  maintain  an 
acton  against  the  attachment  debtor,  and  any  other  person  or  per- 
sons, or  against  any  other  person  or  persons,  to  compel  the  discovery 
of  any  th  ng  in  action,  or  other  property  belongmg  to  the  attach- 
ment tlebtor;  and  of  any  money,  thing  in  action,  or  other  property 
dueto  hmi,  or  held  in  trast  for  him,  or  to  prevent  the  transfer  thereof, 
or  the  payment  or  delivery  thereof,  to  him  or  any  other  person,  and 
the  sheriff  may,  in  aid  of  such  attachment,  also  maintain  any  other 
action  against  the  attachment  debtor  and  any  other  person  or  per- 
sons, or  against  any  other  person  or  persons,  which  may  now  be 
maiptained  by  a  judgment  creditor  in  a  court  of  equit}^  either  before 
the  return  of  wi  execution  in  aid  thereof,  or  after  the  return  of  aa 
execution  unsatisfied.     [Note  1837.] 

d.  replevin 

§  189.  The  sheriff  must  replevy  a  smaller  number  or  a 
smaller  quantity,  if  the  whole  of  the  chattel  or  chattels  described 
in  the  affidavit  cannot  be  found.  In  that  case,  if  the  aggregate  value 
only  is  stated  in  the  [affidavit]  application  for  the  replevin^  the  value 
of  the  entire  chattel  or  class  of  chattels,  as  so  stated,  is  to  be  deemed 
the  value  of  the  part  replevied,  for  the  purposes  of  the  proceedings 
to  procure  a  return  thereof  to  the  defendant.    [Note  1838.] 

§  lS9a«  The  sheriff  mast,  within  twenty  days  after  he  has 
delivered  a  chattel  replevied  by  him,  to  the  party  entitled  to  the 
possession  thereof,  or  to  a  third  person,  [as  prescribed  in  this  article,] 
file  with  the  clerk  the  [plaintiff's  affidavit,  and  the  accompanying 
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sequkikion.,]  ordeff  qf  replmn.  with  a  cetam  fiU^ing  in  what,  manner  §§  k89b- 
be  has  exeeuted  the  latter.    If  he  has  omitted  to  replevy  a  part  ol  189d 

the  chattel,  of  of  two  ch*  more  chattels,  [described  in  the  affidBvit',1  

the  return  must  state  the  cause  of  the  omiasiop.  If  the  sheriff  fails 
to  eomply  witib  pha  lastl  this  section,  either  party  may  r^e^uire 
him.  tov  do  so,  within  ten  davys  after  service  of  a  notice  to*  thai  effeetj 
or  to  show  cause,  at  a  term  of  the  court  d£ssig^]:at;ed  ia  th&  notice^ 
why  he  shoi^ld  not  be  punished  for  a  contempt  of  the  court.  The 
notiee  may  be  served  at  any  time  before*  final  judgment,  except  that 
it  cannot  be  s^ved  on  the  part  of  the  defendant^  b^ore  answer. 
An  omission  to  comply  with  such  a  notice  is  punishable  as  a  contempt 
of  the  court.    fNote  1839.] 

§189b.  1,  If  the  defendant  neither  excepts  to    the    plaintiff ^s  Delivery  by 
sureties,  nor  requires  the  return  of  the  chattel,  within  the  time  pre-  ®?®xx*^,^.^ 
scribed  for  that  purpose;  or  if  he  mak^  default  in  serving  notice  ^^^e^ii^ 
of  the  justification  of  his  sureties,  or  in  procttring'  the  allowance  of  plaintiff  or 
his  undertaking;  or  if  the  plaintiff*,  after  the  defendant  has  excepted  deCmuU&t 
to  hfe  sureties,  duly  procures  the  allowance  of  bis  undertaking;  the 
sheriff  must,  f  except  in  the  case  specified  in  seetic^  1709  of  this  act,! 
except  where  a  claim  is  made  %  a  person  not  a  party  to-  the  action^ 
immediately  deBver  the  chattel  to  the  plaintiff; 

£,  If  the  plaintiff,  after  the  defendant  has  excepted  to  his  sureties, 
makes  default  in  serving  notice  of  iustification,,  or  in  procuring  the 
allowance  of  his  undertaking;  or  if  the  defendant,  after  he  has  required 
the  return  of  the  chattel,  duly  procures  the  allowance  of  his  under- 
taking; the  sheriff  must  immediately  deliver  the  chattel  to  the 
defendant.  [When  the  chattel  is  delivered  by  the  sheriff  to  either 
party,  as  prescribed  in  this  section,  the  sheriff  ceases  to  be  respon- 
sible for  the  sufficiency  of  the  siu-eties  of  either  party;  until  then, 
he  is  responsible  far  the.  sufl&ciency  of  the  sureties  of  the  plaintiff 
or  of  the  defendant,,  as.  the  case  may  be.X    [Note  1840.] 

§  1 89c.  A  sheriff,  who  has  replevied  a  chattel,  must  retain  it  in  Care  by 
his  possessions  keeping  it  in  a    secure    place,    until    the    person,  s^^"^.** 
who  is  entitled  to  the  possesion  thereof,  is  ascertained^,  as  pre-  chattel 
scribed  in  this  article].     He  must  then  deliver  it  to  that  person, 
upon  request  and  payment  of  his  lawful  fees,  and  necessary  expenses 
for  taking  and  keeping  it,  as  taxed  by  a  judge  of  the  court,  or  the 
county  judge  of  the  county  where  the  chattel  was  replevied,  upon 
such  a  notice  as  the  judge  deems  proper.    [Note  1841 J 

§  I89d.  If  any   chattel,   described   in  the    [^affidavit,]  appKca-  Execution  by 
Hon.  by  "plaintiff  for  replevin  is  found  in  the  possession  of  the  defend-  sheriff  of 
ant,  ox  of  his  agent,  the  sheriff,  to  whom  [an  affidavit,  requisition,  ^^^.®^  ?^ 
and  undertaking  are  delivered,  as  prescribed  in  the  foregoing  sec-  ^®P®^^ 
tlons  of  this  articlej  the  order  is  delivered  must  forthw^ith  replevy 
it,  by  taking  it  into  his  possession.     He  must  thereupon,  without 
delay,  serve  on  the  defendant  a  copy  of  the  [affidavit,  requisition, 
and  undertaking,!  order  by  delivering  the  same  to  him  personally, 
if  he  can  be  found  within  the  county;  or,  if  he  cannot  be  so  found, 
to  his  agent,  if  any,,  from  whose  possession  the  chattel  is  taken;  or, 
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§§  189e-  if  neither  can  be  found  within  the  county,  by  leaving  the  copy  at 
190  t'^e  usual  place  of  abode  of  either,  with  a  person  of  suitable  age 
and  discretion.  If  any  chattel,  described  in  the  affidavit,  is  secur^ 
or  concealed  in  a  building  or  inclosure,  the  sheriff  must  publicly 
demand  its  delivery.  If  it  is  not  delivered,  pursuant  to  the  demand, 
he  must  cause  the  building  or  inclosure  to  be  broken  open,  and  must 
take  the  chattel  into  his  possession.    [Note  1842.] 

Action  §  189e.  A  sheriff,  who  delivers  to  either  party,  without  the  consent 

against  sheriff  ^f  ^^le  other,  a  chattel  replevied  by  him,  except  as  prescribed  [in 
in  rep  evm       ^^^  j^^^  Section]  by  law,  or  by  virtue  of  an  execution  issued  upon  a 

judgment  in  the  action,  forfeits,  to  the  party  aggrieved,  two  hundred 
and  fifty  dollars;  and  is  also  liable  to  him  for  all  damages  which  he 
sustains  thereby.     [Note  1843.] 

Action  I  189f,  A.  person  claiming  title  to  a  chattel  in  replevin,  not  a  party  to 

bY*third  per-  ^^^  action,  who  has  served  an  affidavit  [as  prescribed  in  the  last 
son  making  section]  making  a  claim  to  the  chattel,  may  maintain  an  action  against 
claim  to  the  sheriff,  who  has  delivered  the  chattel  to  the  plaintiff,  to  recover 

chattel  his  damages,  by  reason  of  the  taking,  detention,  or  delivery  of  the 

chattel.  An  action  cannot  be  maintained  against  a  sheriff,  by  a 
person  so  entitled  to  make  a  claim,  except  as  prescribed  in  the  sec- 
tion.    [Note  1844.] 

Action  I  189g.  The  summons  in  [such  an  action]  the  action  mentioned  in 

f^^Tli  ^*^^"^  ^/le  preceding  section  must  be  issued,  within  three  months  after  the 
oTchattel^^      delivery  of  the  chattel  to  the  plaintiff,  and  must  be  served,  within 

three  months  after  it  is  issued.    [Note  1845.] 

e.  execution 

Satisfaction  §  190.  Where  an  execution  against  property  is  issued  upon  a 

of  judgment  judgment  for  the  plaintiff,  in  an  action  in  which  [a  warrant]  an 
tion^and^^^'    ^^^  ^^  attachment  has  been  levied,  the  sheriff  must  satisfy  it,  as 

attachment        foUows: 

issued  J    jjg  [must]  shall  pay  over  to  the  plaintiff  all  money  attached 

by  him,  and  the  proceeds  of  all  sales  of  perishable  property,  or  of 
any  vessel  or  share  of  interest  therein,  or  animals,  sold  by  him,  or  of 
any  debts,  or  other  things  in  action  collected  or  sold  by  him;  or  so 
much  thereof  as  is  necessary  to  satisfy  the  judgment; 

2.  If  any  balance  remains  due,  he  must  sell,  under  the  execution, 
the  other  personal  property  attached,  or  so  much  thereof  as  is  neces- 
sary; including  rights  or  shares  in  the  stock  of  an  association  or 
corporation,  or  a  bond  or  other  instrument  for  the  payment  of  money, 
executed  and  issued,  with  the  interest  coupons  annexed,  if  any,  by 
a  government,  state,  county,  public  officer,  or  municipal  or  other 
corporation,  which  is  in  terms  negotiable,  or  otherwise  whether  past 
due,  or  yet  to  become  due;  but  not  including  any  other  debt  or 
thing  in  action; 

3.  If  the  proceeds  of  that  property  are  insufficient  to  satisfy  the 
judgment,  and  the  execution  requires  him  to  satisfy  it  out  of  any 
other  personal  property  of  the  defendant,  he  must  sell  the  personal 
property,  upon  which  he  has  levied  by  virtue  of  the  execution; 
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4.  If  the  proceeds  of  the  personal  property,  applicable  to  the  execu-  §§  190a- 
tion,  are  insufficient  to  satisfy  the  judgment,  the  sheriff  must  sell,      *         190c 

under  the  execution,  all  the  right,  title,  and  interest,  which  the   — — — ; 

defendant  had  in  the  real  property  attached,  at  the  time  when  the  of^ud^ment 
notice  was  filed,  or  at  any  time  afterwards,  before  resorting  to  any  where  execu- 
other  real  property;  tion  and 

5.  If  personal  property  attached,  belonging  to  the  defendant,  has  attachment 
passed  out  of  the  hands  of  the  sheriff,  without  having  been  sold  or  ^^^^®^ 
converted  into  money,  and  the  attachment  has  not  been  discharged, 

as  to  that  property,  he  must,  if  practicable,  regain  possession  thereof; 
and,  for  that  purpose,  he  has  all  the  authority  which  he  had,  to 
seize  the  same  under  the  [warrant]  order.  A  person,  who  wilfully 
conceals  or  withholds  such  property  from  him,  is  liable  to  double 
damages,  at  the  suit  of  the  party  aggrieved; 

6.  Until  the  judgment  is  paid  he  may  collect  the  debts  and  other 
things  in  action  attached,  and  prosecute  any  undertaking,  which  he 
has  taken  in  the  course  of  the  proceedings,  and  apply  the  proceeds 
thereof  to  the  payment  of  the  judgment; 

7.  At  any  time  after  levying  the  attachment,  the  court,  upon  the 
petition  of  the  plaintiff,  accompanied  with  an  affidavit,  specifying 
fully  all  the  proceedings  of  the  sheriff,  since  the  levy  under  the 
[warrant]  order,  the  property  attached,  and  the  disposition  thereof; 
and  the  affidavit  of  the  sheriff,  showing  that  he  has  used  diligence, 
in  endeavoring  to  collect  the  debts  and  other  things  in  action  at- 
tached, and  that  a  portion  thereof  remains  uncollected;  may  direct 
the  sheriff  to  sell  the  remaining  portion,  upon  such  terms,  and  in 
such  manner,  as  it  thinks  proper.  Notice  of  the  application  must 
be  given  to  the  defendant's  attorney,  if  the  defendant  appeared  in 
the  action.  If  the  summons  was  not  personally  served  on  the  defend- 
ant and  he  did  not  appear,  the  court  may  make  such  order  as  to  the 
service  of  notice,  as  it  thinks  proper;  or  may  grant  the  application 
without  notice.     [Note  1846.] 

§  190a.  In  an  action  wherein  the  defendant  has  been  arrested,  the  Execution 
sheriff  must  diligently  endeavor  to  enforce  an  execution  issued  and  ^  ^st  ^^ 
delivered  to  him,  [as  prescribed  in  the  last  section,]  notwithstand-  granted 
ing  any  direction  he  may  receive  from  the  plaintiff,  or  his  attorney. 
[Note  1847.] 

§  1 90b.  The  sheriff,  to  whom  an  execution  is  directed  and  delivered,  Endorsement 
must,  upon  the  receipt  thereof,  indorse  thereupon  a  memorandum  o?receipt^°'^ 
of  the  day,  hour  and  minute,  when  he  received  it.    [Note  1848.]       thereof 

§  190c.  The  sheriff  to  whom  an  execution  is  issued  shall  at  any  Exhibition 
tims.  before  the  sale  of  the  personal  property  levied  on  by  him,  on  J>^  property 
th3  written  request  of  any  person  who  is  a  creditor  of  the  person  ^^^^^^^P^^^ 
against  whom  the  writ  was  issued  under  which  the  sheriff  levied 
upon  the  property,  exhibit  to  such  creditor  the  personal  property 
so  levied  upon  under  said  writ  and  permit  an  inspection  thereof  by 
such  creditor  or  his  agent.    [Note  1849.] 
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^  L9Qd«.  Where  the  ^erift,  to  whom  aa  execution  is.  delivered,  dies, 
is'  removed  from  office,  ox  becomes  otherwise  disqualified  to  act 
before  the  execution  is  returned,  his  under-aherifE  must  proceed,  upon 
the  execution,  as  the  sheriff  might  have  done.    [iN^ote  1850.] 


§  f^i^^  Where  the^deriff  to  whjCHU  aa  e^oecution  is  delivcasd,  dies, 
IB  removed  fromi  office  ox  becomes'  otiierwise  disqualified  to  act  before 
the  ^cecution  is  returned^  and  flf ]  there  is  no  unxier  sheriff,  the 
court,  from  which  the  execution  issued,,  may  designate-  a  person  to 
proceed  thereupon;  who  may  complete  Hie  samet,  as  an  uader-sheri£[ 
might  ha^i^e  donet  The  person  se  dsssigiiated  must  grve*  auoh  security 
as  tile  court  directs.  He  is  deemed  an  officer;  anti  is  subject  to  the 
same  obligations  and  Uabilitiea  and  has  the  same  poweii  and  authority, 
in  relation  to  the  object  of  his  appointment,  as  a  ^eriff ,  Mid  is  entitled 
to  fees  accordingly.  But  this  section  does  not  apply,  in  a  case 
where  speeiJEbl  provisiDn  is  otherwise  made  by  latw  for  lite  enforcement 
of  an  execution,  after  the  death,  removal  from  office,  ©r  other  dis- 
quali&eaticHi,  of  the  sheriff,  or  under  dieriff.     [Note  1851.} 

§  I90L  For  the  purpose  of  taking  possession  of  a  chattel,  by  virtue 
o£  tsuch-l  an  execution  for  the  delivery  of  (he  possession  ef  a  chattel 
cmd  to  satisfy,,  out  of  the  property  of  the  judgment  debtor,  a  sum  of 
money  contingently  awarded  against  him,  the  powers  of  the  sheriff 
are  the  same,  as  where  he  is  required  to  replevy  a  chattel.  [Note 
1852.] 

§j  l^Og.  The  certified  copy  of  a  mtisfved  execution  issued  upon  a 
judgment  wholly  or  partly  for  a  sum  of  money  or  directing  the  pay- 
ment of  a  sum  of  money  m^  Hie  return  of  saiisfaction  delivered  by  a 
sheriff  to  the  person  maJcvng  payment,  may  be  filed  with  the  clerk  of 
the  fsamej  county  where  the  judgment  is  docketed.    [Note  185E.} 

§  190h.  When  an  execution  has  been  issued  against  the  wages, 
debts,  earnings,  salary,  income  from  trust  funds  or  profits  due  and 
owing  to  any  judgment  debtor,  [pursuant  to  the  provisions  of  this 
chapter,  J  it  shall  be  the  duty  of  the  sheriff  or  other  officer  or  perscaa 
to  whom  such  execution  shall  be  delivered,  from  time  to  time,  amd 
at  least  once  every  six  months  from  the  time  a  levy  shall  be  made 
thereunder,  to  account  for  and  pay  over,  to  the  person  entitled  thereto, 
all  moneys  collected  thereon,  less  his  lawful  fees  and  expenses  for 
collecting  the  same.  This  section  shall  apply  to  all  such  executions 
now  issued  and  outstanding.     [Note  1854.] 

§  190i.  The  sheriff,  to  whom  an  execution  is  directed;  or  the  under- 
sheriff  or  deputy-sheriff,  holding  an  execution,  and  conducting  a 
sale  of  property  by  virtue  thereof,  shall  not,  directly  or  indirectly, 
purchase  any  of  the  property  at  the  sale.  A  purchase  made  by  him, 
or  to  his  use,  is  void.    [Note  1855.] 
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§  4.  Said  law  is  hereby  amended  so  as  to  read  as  follows:  §§  191-193^ 

ARTICLE  IQA 

Coroners 
§  p87.  J  lot.  When  a  vacancy  shall  occur  in  the  ofBce  of  sheriff,  When  a 
and  there  shall  be  no  undier-sheriff  of  the  county  then  in  office,  or  ^^^^^^ff^*^* 
the  office  of  such  under-sheriflF  shall  become  vacant,  or  he  becomes 
incapable  of  executing  the  duties  of  the  same  before  another  sheriff 
of  the  same  county  shall  be  elected  or  appointed  and  qualified,  and 
there  shall  be-  more  than  one  coroner  of  such  county  then  in  office 
the  county  judge  of  such  county  diall  forthwith  designate  one  of 
such  coroners  to  execute  the  duties  of  the  office  of  ^riff  of  the 
county,  until  a  sheriff  thereof  shall  be  elected  or  appointed  and 
qualified.  Such  designation  shall,  be  by  a  written  instrument,  signed 
by  the  judge,  and  filed  in  the  offiice  of  the-  clerk  of  the  county,  and 
the  clerk  shall  immediately  give  notice  thereof  to  such  coroner. 
Within  six  d»y»  after  remvihg  9«ch  notice,  such  coroner  shall  execute 
a  joint  and  several  undertaking,  with  the  same  number  of  sureties 
to  be  approved  in  the  same  manner  and  be  subject  in  all  respects 
to  the  same  regulationa  as  the  security  required  by^  law  from  the 
sheriff  cf  such  county.  After  the  execution  and  filing  of  such  under- 
taking in  the  clerkfs  office,  sueh  coroner  shall  execute  the  duties  of 
the  office  of  sheriff  of  the  same  county  until  a  sheriff  ^xall  be  duly 
elected  or  appointed  and  qualified.    [Note  1856.] 

§  [188.  J  192.  When  the  coroner  so  designated  shall  not,  within  When  other 
the  time  specified,,  give  the  security  required  of  him,  the  county  designations 
judge  shall,  in  like  manner,  designate  another  coroner  of  the  county  *^  ^  ^^^ 
to  assume  the  office  of  sheriff,  and,  if  necessary,  he  shaE  make  suc- 
cessive designation  until  all  the  coroners  of  the  county  shall  have 
been  designated  to  assume  such  office;  and  all  the  provisions  con- 
tained in  the  last  preceding  section  shall  apply  to  every  such  designa- 
tion and  to  the  coroner  named  therein.  If  such  vacancy  shall  occur 
when  there  shall  be  but  one  coroner  of  the  county  then  in  office, 
he  shall  be  entitled  to  execute  the  duties  of  the  office  of  sheriff  therein 
until  a  sheriff  shall  be  duly  elected  or  appointed  and  qualified;  but 
before  he  enters  upon  the  duties  of  such  office,  and  within  ten  days 
after  the  happening  of  the  last  vacancy  in  the  office  of  the  sheriff 
and  under-sheriff,  he  shall  execute  with  sureties  a  joint  and  several 
undertaking,  the  same  as  is  required  by  law  from  a  sheriff;  and  such 
undertaking  shall  be  subject  in  all  respects  to  the  same  regulations 
as  the  security  required  from  the  sheriff.    [Note  1857.] 

§  tl8{>.l  193,  If  such  coroner  so  in  office  on  the  happening,  of  When  county 
sueh  vacancies  shall  neglect  or  refuse  to  execute  such  undertaking  i^<^?*o 
within  the  time  required,  or  if  all  the  coroners,  where  there  are  ^^^^^ 
more  than  one  in  office  in  such  event,  shall  successively  neglect  or 
refuse  to  execute  the  undertaking  within  the  time  required,  the 
county  judge  shall  appoint  some  suitable  person  to  execute  the 
duties  of  the  office  of  sheriff  in  his  county,  until  a  sheriff  therein 
shall  be  duly  elected  or  appointed  and  qualified.     Such  appoint- 
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§§  194-196  ment  shall  be  made  and  filed  in  the  same  manner  as  the  above  designa- 
tions  are  made  and  filed,  and  the  clerk  shall  forthwith  give  notice 
thereof  to  the  person  so  appointed,  who  shall,  within  six  days  there- 
after, and  before  he  enters  upon  the  duties  of  his  office,  give  such 
security  as  is  required  by  law  of  sheriffs,  and  subjec1>  to  the  same 
regulations;  and  thereupon  such  person  shall  execute  the  duties  of 
the  office  of  sheriff  of  the  county  until  a  sheriff  shall  be  duly  elected 
or  appointed,  f  nd  quaUfied.     [Note  1858.] 

§  C^^O.]  IQIf..  Until  some  coroner  designated  or  some  person 
appointed  by  the  judge  shall  have  executed  the  security  above 
required,  or  until  a  sheriff  of  the  county  shall  have  been  duly  elected 
or  appointed,  and  quaUfied,  the  coroner  or  coroners  of  the  county 
in  which  such  vacancies  shall  exist  shall  execute  the  duties  of  the 
office  of  sheriff  therein;  and  when  any  under-sheriff,  coroner,'  cor- 
oners or  other  person  shall  execute  the  duties  of  the  office  of  sheriff, 
pursuant  to  either  of  the  foregoing  provisions,  the  person  so  exe- 
cuting the  same  shall  be  subject  to  all  the  duties,  liabilities  and 
penalties  imposed  by  law  upon  the  sheriff  duly  elected  and  qualified 
and  he  shall  be  entitled  to  the  same  compensation.    [Note  1859.] 

§  [1^1  •!  i^^'  The  board  of  supervisors  of  any  county  shall  have 
power  to  prescribe  that  coroners  in  said  county  shall  receive  a  salary, 
instead  of  fees,  and  to  fix  the  amount  of  such  salary;  and  thereafter 
coroners  in  said  county  shall  receive  for  their  services  only  the  salary 
so  fixed  and  shall  not  be  entitled  to  any  fees  whatever,  except  when 
performing  the  duties  of  a  sheriff,  in  which  last-named  case  the 
coroner  so  acting  shall  have  the  same  compensation  as  the  sheriff, 
whose  duties  he  performs,  would  have  had.    [Note  I860.] 

§  [192.]  196.  Coroners  in  and  for  the  state  of  New  York,  except 
in  the  county  of  Kings  and  except  in  such  other  counties  as  have 
prescribed  or  shall  hereafter  prescribe,  different  compensation,  shall 
be  entitled  to  receive  the  following  compensation  for  services  per- 
formed: Mileage  to  the  place  of  inquest  and  return,  ten  cents  per 
mile.  Viewing  bodies,  five  dollars.  Service  of  subpoena,  ten  cents 
per  mile  traveled.  Swearing  each  witness,  fifteen  cents.  Drawing 
decision,  one  dollar.  Copying  decision  for  record,  per  folio,  twenty- 
five  cents,  but  such  officers  shall  receive  pay  for  one  copy  only. 
For  making  and  transmitting  statements  to  the  board  of  super- 
visors, each  decision  fifty  cents.  For  warrants  of  commitment,  one 
dollar.  For  arrest  and  examination  of  offenders,  fees  shall  be  the 
same  as  justices  of  the  peace  in  like  cases.  When  required  to  per- 
form the  duties  of  sheriff,  shall  be  entitled  to  and  receive  the  same 
fees  as  sheriffs  for  the  performance  of  like  duties.  Shall  be  reim- 
bursed for  all  moneys  paid  out  actually  and  necessarily  by  him  in 
the  discharge  of  official  duties  as  shall  be  allowed  by  the  board  of 
supervisors.  Shall  receive  for  each  and  every  day  and  fractional 
parts  thereof  spent  in  taking  an  inquisition,  three  dollars.  For  per- 
forming the  requirements  of  law  in  regard  to  wrecked  vessels,  shall 
receive  three  dollars  per  day  and  fractional  parts  thereof,  and  a 
reasonable  compensation  for  all  official  acts  performed,  and  mileage 
to  and  from  such  wrecked  vessels,  ten  cents  per  mile.    For  taking 
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ante-mortem  statement  shall  be  entitled  to  the  same  rates  of  mile-  §§  197- 
age  as  before  mentioned,  and  three  dollars  per  day  and  fractional  199d 

parts  thereof,  and  for  taking  deposition  of  injured  person  in  extremis,  

one  dollar.     [Note  1861.] 

§  C^^^'l  i^-  Whenever,  in  consequence  of  the  performance  of  Fees  of 
his  official  duties,  a  coroner  becomes  a  witness  in  a  criminal  proceed-  coroner  as 
ing,  he  shall  be  entitled  to  receive  mileage  to  and  from  his  place  of  ^*^®^ 
residence,  ten  cents  per  mile,  and  three  dollars  per  day  for  each  day 
or  fractional  parts  thereof,  actually  detained  as  such  witness.    This 
section  appUes  to  the  county  of  New  York.    [Note  1862.] 

§  [194.]  198.  A  coroner  shall  have  power,  when  necessary,  to  Coroners 

employ  not  more  than,  two  competent  surgeons  to  make  post-mortem  may  employ 

examinations  and  dissections  and  to  testify  to  the  same,  and  in  surgeons  to 

comties  where  coroners  are  paid  in  fees,  to  employ  a  stenographer  J^rtem^ex- 

to  take  and  reduce  to  writing  the  testimony  of  witnesses  examined  amination 
before  the  coroner,  the  compensation  therefor  to  be  a  county  charge. 
This  section  appUes  to  the  county  of  New  York.    [Note  1863.] 

§    199.   Where   a   person  is  arrested  by  a  coroner  in  an   action  Coroner's 
or  special  proceeding  in  which  the  sherij^  of  a  county  is  plaintiff  the    iability  for 
coroner  is  not  liable  for  an  escape  of  the  prisoner  from  the  jail,  after  ®8<»P® 
he  has  been  confined  therein.    [Note  1864.] 

§  199a.  The  coroner   may  prosecute  an  undertaking  for  [the]   Coroner's 
jail    liberties    given    by    a    sheriff  to   [taken    by]    him,    and    is  ng^te  and 
entitled  to  all  the  rights,  and  subject  to  all  the  liabilities,  prescribed  liabilities 
by  law  with  respect  to  a  similar  undertaking  taken  by  a  sheriff,  taking  given 
The  undertaking  may  be  assigned  by  him,  to  the  party  at  whose  by  sheriff 
instance  the  sheriff  was  arrested;  and  the  same  proceedings  may  be 
had  thereupon,  as  upon  an  undertaking  taken  and  assigned  by  a 
sheriff  in  a  similar  case.    [Note  1865.] 

§  199b.  In  an  action  or  special  proceeding,  to  which  the  sheriff  Coroner's 

of  a  county  is  a  party,  a  coroner  of  the  same  county  has  all  the  power,  authority  in 

and  is  subject  to  all  the  duties  of  a  sheriff,  in  a  cause  to  which  the  ^  wWch'^^^ 

sheriff  is  not  a  party;  except  as  otherwise  specially  prescribed  by  sheriff  is 

law.     [Note  1866.]  party 

§  1 99c.  Where  [such]  a  mandate  in  a  civil  action  or  special  pro-  Coroner's 
ceeding  which  must  or  may  be  executed,  by  a  coroner,  is  directed  gener-  execution  of 
ally  to  the  coroners  of  a  county,  or  requires  them  to  do  any  act,  it  ^i**^*^**® 
may  be  executed,  and  a  return  thereto  may  be  made  and  signed, 
by  one  of  them;  but  such  an  act  or  return  does  not  affect  the  others. 
[Note  1867.] 

§  199d.  Where  a  mandate,  requiring  the  arrest  of  the  sheriff  of  Coroner's 
the  county,  is  directed  to  a  coroner,  he  must  execute  the  same  in  arrest  of 
the  manner  prescribed  by  law,  with  respect  to  the  execution  of  a  ^^^^^ 
similar  mandate  by  a  sheriff;  and  he  is  authorized  to  take  an  under- 
taking on  the  arrest,  or  an  undertaking  for  the  jail  liberties  in  a 
like  case,  and  in  like  manner,  and  with  like  effect,  as  where  such 
an  undertaking  may  be  taken  by  a  sheriff.    [Note  1868.] 
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§  I99e.  Where  the  actual  confinement  of  a  sheriff  by  a  earonear,  on 
a  mandate,  ts  required  or  authorized  by  law,  he  must  be  confined 
by  the  corwier,  in  a  house  situated  within  the  liberties  of  the  jail 
of  the  county,  other  than  the  sheriff's  house,  or  the  jail,  in  the  same 
manner  as  a  sheriff  is  required  by  law  to  confine  a  prisoner  in  the 
jail.     [Note  1869.1 

§  199f.  A.  coroner  acting  09  sheriff  is  answerable  for  an  escape  of  a 
prisoner,  admitted  by  him  to  the  liberties  of  the  lail,  in  the  same 
manner  and  to  the  saine  extent,  as  a  sheriff,  and  may  interpose  a 
like  defence.     [Note  1870.] 

§  199^  For  an  escape  of  the  sheriff  from  the  liberties,  m  a  case 
where  he  has  been  arrested  and  admitted  to  the  liberties  of  the  jaily  the 
coroner  i&  liable,  in  the  same  manner,  and  to'  the  same  extent,  as  a 
sheriff  for  a  similar  escape;  and  he  may  make  the  same  defence  as  a 
sheriff.    [Note  1871.1 

§  199h»  An  action  against  a  [sheriff  or]  coroner,  upon  a  liability 
incurred  by  him,  by  doing  an  act  in  his  official  capacity,  or  by  the 
omission  of  an  official  duty;  except  the  non-payment  of  money  col- 
lected upon  an  execution  must  be  commenced  within  one  year  after 
the  cause  of  action  has  accrued,    [Note  1872.] 

ARTICLE  15 

Miscellaneous 

§  240,  Sobd.  22.  The  expense  of  procuring  a  new  book,  when 
necessary,  in  which  to  record  notices  of  pendency  E,  must  be  paid  out 
of  the  county  treasury,  as  other  county  charges,  j    [Note  1873.] 

§  240,  Subd*  23.  tWhere  a  person,  who  has  been  indicted  for  a 
criminal  offence,  is  held  by  a  sheriff,  by  virtue  of  a  mandate  in  a 
civil  action  or  special  proceeding,  the  court,  in  which  the  indictment 
is  pendii^  may  make  an  order,  requiring  the  sheriff  to  bring  him 
before  the  court;  whereupon  the  court  may  make  such  disposition 
of  the  prisoner,  as  to  it  seems  proper.l  The  ^^iff 's  fees  and  expenses 
in  [so  doing,!  producing  before  the  court  a  civil  prisoner  indicted  for 
a  criminal  offence,  are  a  county  charge  of  the  county  wherein  the 
court  is  sitting.     [Note  1874.] 

§  240,  Subd.  24..  The  amount  [sol  paid /or  grand  and  trial  jurors 
must  be  raised  in  the  same  manner  as  other  county  charges  are 
raised.    [Note  1875.] 

§  240,  Subd.  25.  Where  the  examination  of  the  accounts  and 
inventories  of  committees  of  incompetent  persons  [provided  for 
herein]  is  made  pursuant  to  the  order  or  direction  of  a  county 
judge,  the  expense  of  such  examination  as  allowed  by  the  county 
judge  directing  the  examination  shall  be  payable  by  the  county 
treasurer  of  the  county  out  of  any  court  funds  in  his  hands  upon 
the  order  of  the  county  judge  directing  such  examination.  [Note 
1876.] 

§  5.  This  act  shall  take  effect  September  first,  nineteen  hundred 
and  sixteen. 
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(Provisions  from  the  Code  of  Civil  Procedure  down  to  January  1, 
1915,  assigned  to  the  Debtor  and  Creditor  Law). 
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Debtor  and  Creditor  Law 

An  Act  to  amend  chapter  seventeen  of  the  laws  of  nineteen 
hundred  and  nine,  entitled  **  An  Act  relating  to  debtors  and 
creditors,  constituting  chapter  twelve  of  the  ConsoUdated 
Laws." 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly  J  do  enact  as  foUmos: 

Section  1.    The  Debtor  and  Creditor  Law  is  hereby  amended  by 
adding  thereto  the  following  articles  and  sections: 

ARTICLE  lA 

Account  §§  la-lc 


§  la*  In  an  action  brought  to  recover  a  balance  due  upon  a  mutual  Accrual  of 
open,  and  current  account,  where  there  have  been  reciprocal  demands  action  on 
between  the  parties,  the  cause  of  action  is  deemed  to  have  accrued  account 
from  the  time  of  the  last  item,  proved  in  the  account  on  either  side. 
[Note  1877.] 

ARTICLE  IB 

Interpleader 

§  lb.  When  any  sum  of  money  shall  be  due  and  payable  under  or  j^^^^^j^  ^^y 
on  account  of  a  contract,  and  the  whole,  or  any  part  thereof,  exceed-  debtor  upon 
ing  fifty  dollars  in  amount,  shall  be  claimed  or  demanded  by  adverse  claim  de- 
claamants  thereto,  the  debtor  may  bring  suit  by  summons  to  appear  n^nded  by 
in  any  court  having  jurisdiction  thereof,  and  of  the  parties,  demand-  ^,^|;g 
ing  judgment  of  interpleader,  and  that  the  debtor  be  permitted  to 
pay  the  amount  of  the  debt  into  court,  and  that  such  debtor  upon 
such  payment  into  court  be  discharged  from  any  further  liability 
to  any  of  the  parties  to  the  action.    [Note  1878.] 

ARTICLE  IC 

Judgment 

§  Ic.  Except  in  a  case  where  it  is  otherwise  specially  prescribed,  Limitation 
[in  this  act]  an  action  upon  a  judgment  for  a  sum  of  money,  rendered  of  action  on 
in  a  court  of  record  of  the  state,  cannot  be  maintained,  between  the  judgment ) 
original  parties  to  the  judgment,  unless,  either  court  of 

1.  Ten  years  have  elapsed  since  the  docketing  of  such  judgment;  ^^^^^ 
or, 
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2.  It  was  rendered  against  the  defendant  by  default,  for  want 
of  an  appearance  or  pleading,  and  the  summons  was  served  upon 
him,  otherwise  than  personally;  or, 

3.  The  court  in  which  the  action  is  brought  has  previously  made 
an  order,  granting  leave  to  bring  it.  Notice  of  the  appUcation  for 
such  an  order  must  be  given  to  the  adverse  party,  or  the  person 
proposed  to  be  made  the  adverse  party,  personally,  unless  it  satis- 
factorily appears  to  the  court,  that  personal  notice  cannot  be  given, 
with  due  diligence;  in  which  case,  notice  may  be  given  in  «uch  a 
manner  as  the  court  directs.    [Note  1879.] 

§  Id.  An  action  upon  a  judgment  or  decree,  rendered  in  a  court 
not  of  record,  except  where  a  transcript  shall  be  filed,  [pursuant  to 
section  3017  of  this  act]  of  a  judgment  of  a  justice  of  the  peace  in 
the  proper  county  clerk^s  office^  and,  also,  except  a  decree  heretofore 
rendered  in  a  surrogate's  court  of  the  state,  mu^t  be  commenced 
within  six  years  after  the  cause  of  action  has  accrued.  The  cause  of 
action,  in  such  a  case  is  deemed  to  have  accrued  when  final  judgment 
was  rendered.    [Note  1880.] 

§  1e.  A  motion  to  set  aside  a  final  judgment,  for  error  in  fact, 
not  arising  upon  the  trial,  shall  not  be  heard,  [except  as  specified 
in  the  next  section]  after  the  expiration  of  two  years  since  the  filing 
of  the  judgment-roll,  unless  notice  thereof  is  given,  for  a  day  within 
the  two  years;  and  either  the  hearing  is  adjourned,  by  one  or  more 
orders,  until  after  the  expiration  of  the  two  years;  or  the  term,  for 
which  it  is  thus  noticed,  is  not  held.  In  the  latter  event,  the  motion 
may  be  re-noticed  for,  and  heard  at,  the  next  term  at  which  it  can 
be  made,  held  not  less  than  ten  days  after  the  day,  when  the  first 
term  was  £^ppointed  to  be  held.  If  the  person,  against  whom  the 
judgment  is  rendered,  is,  at  the  time  of  fiUng  the  judgment-roll, 
either 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution,  upon  con- 
viction of  a  criminal  offence,  for  a  term  less  than  for  life. 

The  time  of  such  a  disabiUty  is  not  a  part  of  the  time,  limited 
by  [the  last]  this  section,  except  that  the  time,  within  Trtiich  the 
motion  may  be  heard,  cannot  be  extended  more  than  five  years  by 
such  a  disability,  nor,  in  any  case,  more  than  one  year  after  the 
disability  ceases.    [Note  1881.] 

§  If.  A  final  judgment  or  decree  for  a  sum  of  money,  or  directing 
.the  payment  of  a  sum  of  money,  heretofore  rendered  in. a  surrogate's 
court  of  the  state,  or  heretofore  or  hereafter  rendered,  in  a  court 
of  record  within  the  United  States,  or  elsewhere,  or  [hereafter  dock- 
eted pursuant  to  the  provisions  of  section  3017  of  this  act]  ajudggmmd 
,of  a  justice  of  ihe  peace  hereafter  docketed  in  the  proper  county  clerk's 
office  upon  a  transcript  thereof  ^  is  presumed  to  be  paid  and  satisfied, 
after  the  expiration  of  twenty  years  from  the  time,  when  the  party 
recovering  it  was  first  entitled  to  a  mandate  to  enforce  it.  [Note 
1882.] 
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§  Ig.  This  presomptkm  is  conclusive,  except  as  against  a  person     §§  Ig-lk 

who,  within  twenty  years  from  that  time,  makes  a  payment  or  -^       , 

adLnowledges  an  indebtedness  of  some  part  of  the  amount  recovered  presumption 

by  the  judgment  or  decree,  or  his  heirs  or  personal  representatives,  or  of  payment 

a  person  whom  he  otherwise  represents.    Such  an  acknowledgment  of  judgment 
must  be  in  writing,  and  signed  by  the  person  to  be  charged  thereby. 
[Note  1883.] 

§  Ih.  If  the  proof  of  payment,  under  the  last  section  consists  of  Avoidance  of 

the  return  of  an  execution  partly  satisfied,  the  adverse  party  may  apparent 

Aow,  in  full  avddance  of  the  effect  thereof,  that  the  alleged  partial  undeTexecu- 

satisfaction  did  not  proceed  from  a  payment  made,  or  a  sale  of  prop-  tion 
erty  claimed,  by  him  or  by  a  person  whom  he  represents.    [Note  1884.] 

ARTICLE  ID 

Assignment  of  Judgment 

§  li.  A  resident  of  the  state,  or  a  person  having  an  ofiSce  within  of^v^gm^it 
the  state,  for  the  regular  transaction  of  business,  in  person,  who 
becomes  the  owner  of  a  judgment,  by  virtue  of  a  general  assign- 
ment for  the  benefit  of  creditors,  or  of  an  appointment  as  a  receiver, 
or  trustee  or  assignee  of  an  insolvent  debtor  or  bankrupt,  may  file 
with  the  clerk,  in  whose  office  the  judgment-roll  is  filed,  a  notice  of 
the  assignment,  or  of  his  appointment,  and  of  his  ownership  of  the 
judgment.  The  notice  must  be  subscribed  by  him,  adding  to  his 
signature,  his  place  of  residence,  and  also,  if  he  resides  without  the 
state,  his  oflSce  address.  A  notice  so  filed  has  the  same  force  and 
effect,  tfor  the  purposes  of  this  article,  J  as  if  it  was  an  assignment 
of  the  judgment.  Tkis  section  shall  apply  only  to  a  judgment  wholly 
or  partly  for  a  sum  of  money  or  directing  the  payment  of  a  sum  of 
money  and  to  an  execution  issued  upon  such  a  judgment.  [Note 
1885.J 

§  1  j«  A  person  who  has  heretofore  executed,  or  hereafter  executes t  Acknowledg- 
a  written  assignment  of  a  judgment,  owned  by  him,  wholly  or  partly  ^®P^  ^^ 
for  a  sum  of  money  m  directing  the  payment  cf  a  sum  of  money^  with-  ^j^d^ent 
out  acknowledging  the  execution  thereof,  before  an  officer  authorized 
to  take  the  acknowledgment  of  a  deed,  must  so  acknowledge  it, 
at  the  request  of  his  assignee,  or  of  a  subsequent  assignee  thereof, 
or  of  the  judgment  debtor,  upon  present atk)n  of  the  assignment, 
and  payment  of  the  officer's  fees.    [Note  1886.J 

ARTICLE  IE 

Sali^adiim  of  Judgment 

§  Ik*  The  docket  of  a  judgixient  must  be  canceled  and  discharged   Satisfaction 
by  the  derk  in  whose  office  the  judgment-roll  is  filed,  or  by  the  clerk  of  judgment 
of  any  county  where  a  transcript  of  said  judgment  shall  have  been 
docketed,  upon  filing  with  him  a  satisfaction  piece,  describing  the 
judgment,  and  executed  as  follows: 
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§  Ik  1.  Except  as  otherwise  prescribed  in  the  next  subdivision,  the 

satisfaction  piece  must  be  executed  by  the  party  in  whose  favor 
the  judgment  was  rendered,  or  his  executor  or  administrator;  or, 
if  it  is  made  within  two  years  after  the  entry  of  judgment,  or  after 
the  entry  of  finial  judgment  or  order  of  affirmance,  by  the  attorney 
of  record  of  the  party.  But  where  the  authority  of  the  attorney  has 
been  revoked,  a  satisfaction  by  him  is  not  conclusive,  against  the 
person  entitled  to  enforce  the  judgment,  in  respect  to  ik  person,  who 
had  actual  notice  of  the  revocation,  before  a  payment  on  the  judg- 
ment was  made,  or  a  purchase  of  property  bound  thereby  was  elected; 

2.  If  an  assignment  of  the  judgment,  executed  by  the  party  in 
whose  favor  it  was  rendered,  or  his  executor  or  administrator,  has 
been  filed  in  the  clerk's  office,  the  satisfaction  piece  must  be  executed 
by  the  person,  who  appears,  from  the  assignment,  or  from  the  last 
of  the  subsequent  assignments,  if  any,  so  filed,  showing  a  continuous 
chain  of  title,  to  be  the  owner  of  the  judgment;  or  by  his  executor 
or  administrator; 

3.  If  the  satisfaction  piece  is  executed  by  an  attorney  in  fact, 
in  behalf  of  a  person  authorized  to  execute  it,  other  than  the  attorney 
of  record,  an  instrument,  containing  a  power  to  acknowledge  the 
satisfaction,  must  be  filed  with  the  satisfaction  piece,  unless  it  has 
been  recorded,  in  the  proper  book,  for  recording  deeds,  in  that  or 
another  county;  in  which  case,  the  satisfaction  piece  must  refer  to 
the  record,  and  the  clerk  may,  for  his  own  indemnity,  require  evi- 
dence of  a  record  remaining  in  another  office; 

4.  In  the  absence  of  a  satisfaction  piece  under  any  of  the  fore- 
going provisions  of  this  section  the  docket  of  a  judgment  must  be 
canceled,  satisfied  and  discharged  by  the  clerk  in  whose  office  the 
judgment-roll  is  filed  at  any  time  if  the  judgment  debtor,  or  his 
legal  representatives,  or  any  other  person  shall  deposit  with  such 
clerk  a  sum  of  money  equal  to  the  amount  of  the  judgment,  or  if 
the  docket  shows  a  partial  satisfaction  thereof,  the  unpaid  residue 
thereof,  with  interest  to  the  time  of  such  deposit  and  in  addition 
thereto  a  sum  equal  to  one  per  centum  of  said  judgment  or  unpaid 
residue.  There  shall  be  delivered  to  such  clerk  with  such  a  deposit 
a  certificate  of  the  sheriff  of  the  same  county  dated  on  the  day  of 
such  deposit  that  no  execution  upon  the  judgment  is  in  his  hands. 
Upon  any  such  payment  and  delivery  of  such  certificate  the  clerk 
shall  enter  upon  the  judgment  docket  the  words  "  satisfied  and  dis- 
charged by  deposit."  All  the  provisions  of  sectiou  [twelve  hundred 
and  sixty-seven  of  this  act,]  179j  of  the  County  Law;  so  far  as  they 
affect,  shall  be  applicable  to  this  subdivision  of  this  section,  except 
that  the  clerk  of  a  county  with  whom  a  judgment  has  been  docketed, 
but  with  whom  the  judgment-roll  has  not  been  filed,  before  filing 
the  transcript  and  canceling  and  discharging  the  docket  of  a  judg- 
ment satisfied  of  record  pursuant  to  this  subdivision  of  this  sec- 
tion, shall  also  require  to  be  delivered  to  him  in  addition  to  the 
certificate  provided  for  in  said  section  [twelve  hundred  and  sixty- 
seven  of  this  act,]  179 j  a  certificate  of  the  sheriff  of  the  same  county 
showing  that  no  execution  is  in  his  hands  or  that  an  execution  is  in 
his  hands  and  that  he  has  received  payment  of  all  fees  to  whic'i 
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he  would  by  law  be  entitled  if  he  had  collected  by  virtue  of  an  execu-  §§  I  Hm 

tion  the  amount  of  said  judgment  or  unpaid  residue  thereof  with  

interest.  It  shall  be  the  duty  of  such  sheriff  to  accept  such  fees 
without  payment  to  him  of  the  amount  of  the  judgment  or  any  part 
thereof,  upon  there  being  delivered  to  him  a  certificate  of  the  clerk 
with  whom  the  judgment-roll  is  filed,  showing  that  the  judgment 
has  been  satisfied  of  record;  and  it  shall  be  the  duty  of  any  sheriff 
to  give  any  and  all  certificates  required  under  this  subdivision  of 
this  section,  upon  compliance  with  the  provisions  hereof  and  he  shall 
be  entitled  to  receive  fifty  cents  for  each  certificate.  All  deposits 
of  money  hereunder  shall  be  considered  as  paid  into  court  and  shall 
be  subject  to  the  provisions  [of  the  code  of  civil  procedure]  of  law 
relative  to  the  payment  of  money  into  court,  and  the  surrender  of 
such  money  by  an  order  of  the  court.  The  additional  one  per  centum 
to  be  deposited  as  aforesaid  shall  be  in  payment  of  all  fees  of  the 
financial  officer  of  the  city  or  county  with  whom  any  money  is  de- 
posited hereunder.  But  no  provision  of  this  subdivision  shall  affect 
the  right  of  the  judgment  creditor  to  appeal  from  the  judgment,  or 
make  any  motion  with  respect  thereto,  nor  shall  any  proceedings 
on  appeal  be  affected  by  this  subdivision; 

5.  The  execution  of  each  satisfaction  piece  or  power  of  attorney 
must  be  acknowledged,  before  the  clerk,  or  his  deputy,  and  cer- 
tified by  him  thereupon;  or  it  must  be  acknowledged  or  proved, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded  in  the  county 
where  it  is  filed.     [Note  1887.] 

§  1  l«  The  person,  entitled  to  enforce  a  judgment,  wholly  or  partly  Satisfaction 
for  a  sum  of  money  or  directing  the  payment  of  a  sum  of  money,  must  piece 
execute,  and  acknowledge  before  the  proper  officer,  a  satisfaction 
piece  thereof,  at  the  request  of  the  judgment  debtor,  or  of  a  person 
interested  in  property  bound  by  the  judgment,  upon  presentation 
of  a  satisfaction  piece,  and  payment  of  the  sum  due  upon  the  judg- 
ment, and  the  fees  allowed  by  law  for  taking  the  acknowledgment 
of  a  deed.     [Note  1888.] 

§  I  in.  Upon  such  notice  to  a  judgment  debtor  as  the  court  may  Redocketof 
direct  the  supreme  court  may  order  that  any  judgment  heretofore  judgment 
or  hereafter  rendered  therein  against  such  debtor  wholly  or  partly  for 
a  sum  of  money  or  directing  the  payment  of  a  sum  of  money  be  amended 
so  as  to  designate  such  debtor  by  his  name  and  that  the  clerk  of 
the  county  in  which  the  judgment-roll  is  filed  redocket  such  judgment 
as  so  amended.  Upon  such  notice  to  a  judgment  debtor  as  the  court 
may  direct  any  court  other  than  the  supreme  court  may  order  that 
any  sv>ch  judgment  heretofore  or  hereafter  rendered  therein  against 
such  debtor  and  any  docket  thereof  in  such  court  be  amended  so  as 
to  designate  such  debtor  by  his  name,  and  at  any  time  after  such 
amendment  shall  have  been  made  a  transcript  of  the  docket  of 
such  judgment  as  so  amended  may  be  filed  and  docketed  in  the 
office  of  the  clerk  of  any  county  in  this  state  in  like  manner  and 
with  like  effect  as  a  transcript  of  an  original  docket  may  be  filed. 
[Note  1889.] 
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§  In.  An  rBstrunient  specified  dn  tseciion  230  of  the  I^ebtor  and 
Oreditor  OJaw  is  deenaed  a  ssrti^actian  ipieue,  for  the  purpose  of 
discharging,  tas  prescribed  in  Hsection  twelve  (hundred  and  «ixty 
df  this  act, 3  the  docket  of  a  judgment,  seco^siered  vupon  an  indeftjt- 
edness  Teleased  or  dischafrged  tAiereby:,'as!faT.BS  the  judgment  afiEeots 
tiie  (conxpousiding  debtor.  When  tthe  docket  of  a  ijudgment  is  dis- 
dharged  thepeupon,  a  'special  entry  must  Ibe  rmade  upon  the  dodket, 
to  tfoe  (dffect,  thstt  the  ijudgment  is  ^stftisfiBfi,  as  to  ttke  :compoundi»g 
debtor loiily.    '[Note  ill860J 

ARTiOLE  :LF 

Jud^nudrd  iCreditof\s  Ajction 

§ .  l«o.  Mter  "fibe  «recovery  -ctf  a  judgment  against  joint  defbtors,  t€us 
prescribed  in  flection  ^932  of  'this  act]  under  a  ^complamt  demanding 
judgmertt  ^ur  a  isum  oj  money  'against  ^wo  rr  mure  di^endants,  alleged 
to  be  jdmily  mMyted  under  a  contract,  an  -action  may  be  maintained 
by  the  ^udgmenlt  cpeditor,  :against  one  or  more  of  the  defendaifts, 
who  "were  ^ot  summoned  in  the  original  action,  to  procure  a  judg- 
ment, charging  his  or  their  property  with  <he  sum  remaining  unpaid 
upon  the  origineCl  judgmenft.    [Note  18M.'] 

§  Ij.  The  ddfendant^s  answer  in  a  judgment  credUofs  action 
against  joint  ddbtor^  nnt  summoned,  isTestricted  to  defences  or  coun- 
terclaims, which  'he  niight  have  made  in  ihe  original  action,  if  the 
summons  therein  had  been  served  upon  "him,  when  it  wa^  first  served 
upixn  a  (defendant  jointly  findehted  >with  him;  objeotions  to  the  jiid[g- 
riBsiit;  imd. defences  ?or  ooimtfirQlaims,  wdoidahave  amen  sinoe  it  >was 
isndeBad.    -[Mote  18ft2.] 

§  yq.  When  an-execuliion  against the'property  of  a  judgment  debtor* 
issued  *out  »df  -a  court  of  record,  as  prescribed  in  the  next  section, 
has  been  TdtuTinefl  -Wholly  or  pai^tly  unsatisfied,  the  judgment  creditor 
may  mai»taiin  an  action  against  4he  judgment  debtor,  and  any 
other  person,  to  compel  the  discovery  of  any  tihing  in  action,  or 
other  prqperty  belonging  to  the  judgment  debtor,. and  of  aiwy  money, 
thirig  in  .action,  or  other  .property  due  to  him,  or  lield  in  trust  f  cjr 
him;  to  prevent  the  transfer  thereof,  or  the  payment  or  delivery 
thereof,  to  Jaim,  or  to  .any  .other  persoa;  and  to  procure  satisfaction 
of  the  :piaintiff!s  ^demand  £,  as  prescribed  in  the  next  section  but 
anej.  "Where  Xthe  execution  .was  issued  .as  presccibecj  in  section 
19S4  cS  »this  act,  and]  a  defendant  not  aummoaed  in  the  original 
action  is  jnade  a  defendant  "in  .an  ,actioja  "brought  under  this  -section, 
personal  ^property,  .owned  iDy  "him  (jointly  -wiih  the  defendants  sum- 
moned or  with  any  of  .them,  niay  be  supplied  to  the  satisfaction  of 
the  plaintiff !s  demand  as  prescribed  in  this,  article.   .|Note  1893.] 

>§  jfcc.  To  entitle  the  judgment  creditor  to  maintain  an  taction 
astpreacnibediin  the  last  section,  the  execution  must  have»been  issued 
as  follows: 

J..  If,  at  the  time  :of  the  .commencement  of  the  action,  *the  judg- 
ment debtor  is  a  resident  of  the  state,  to  the  sheriff  of  the  county 
where  he  resides: 
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2'.  M  he*  i&  not  then  a  resident  of  the  atat^,  to  the*  rfieriff  of  the     ^^  tat-IU^ 

county  where  he  has- an  office,  for  tUe^regulkrtFanBactibmof  busmeas  ; 

in  person;  or,  ii  he  has  no  such  office* witiiini  the* state;  tO)the  sheriff 
of  the  county  where  the  judgmen<>-roil  is  fited,  unless,  the*  execution 
was  issued' out  of  jucourt,  other  than  the  court  in.  which  the  judgment 
was  rendfered;in  which  ease,  it  must  have  been  issued*  to  the  sheriff 
of  the  county  where  ai  transcript  of  the  judgment  isj  filed.  [Note 
1894.] 

§:  Is;  The  [final]]!  judgment  in  the  action  must  direct  and  provide  Judgmmtin 
for  Uie  satisfection  of  tiie*  sum  due' to  the'  plaintiff',  out  of  any  money,  iudgmoBti 
thing  in-  action,  or  otiier  personal'  property,  belonging  toj  or  due  creditor's 
to  the  judgment  diebtor,  or  held  in  trust  for  him,  which  is  diseoigceued 
in'  the  action ;  whether  ihe^  same  migh<;  or  might  not  hapti^^been.  oni^- 
naliy  taken^  by  virtue-  of  an^  exeeution.    [Note'  l>895i] 

§,  11^  The  CP^sIl  jjud^ent  iii  the.  action  must:  also,  diuect  and  Interest  in 
provide  for  the.  satisfactioni  ot  the  sum.  due;  to  the  praintiff,,  oul  of  the  land  contract 
interest,,  if  any,  of  the  jjudgment  debtor,,  in.  a.  contract  ibr  the  pur-  ^^J^^^jA'^ 
chase  of  real'  property  by  him;  either  by  selling  the  interest,,  or  by  creditw^s 
tuansferrihg.  it  to  the  j'udgpaent  creditor,  in.  such  a  manner  and-  upon  action 
such  terms,  as  the  court  deems^  most  conduciive  to  the  interests*  of 
the  parties.    Where  the  person,  bound  to  perform  the  contract  to 
the  judgment  debtor,  is  a  defendant  in  the  action,  the  [final]  judg- 
ment may  direct  a  specific-  performaiice  of  the  contract  to  the  judg- 
ment creditor,  or,  where  the  interest  in  the  contract  is  directed  to 
be  sold,  to  the  punchBiBep:.    On  s  case  apeoifisdlin  the  last  section,] 
The  val.ue  of  the  interest  of  the  judgment  debtor  holding  the  contract 
must  be  ascertained,  under  tile  direction  of  the  court;  and  so  much 
thereof  as  is  necessary  must  be  applied  to  the  payment  of  the.  sum 
due  to  the  plaintiff,  and  the  residue,  if  any,  to  the  benefit  of  the  judg- 
ment, debtor.    [N<ote^  1896i]< 

§  tu^  A*  temporary  injunction,.  [reBtraihing*  the  transfer^  1^  any  rnjunction  in 
person^  or*  the  pHyment  or  Selivery  to,  the'  judjgment  debtor;  of  any   judgpant. 
money,  thing;  iii  action^  or  other  propecty  or  interest?;  whifch  mB,y,   creditor's 
by  the  pEOvisibns  of  this  article,  be  applfed*  tcr  the:  safcisJBswjtibn  of  the 
sum^  due  to  the  plaintiff,!  may*  be  gi^ntted.  in*  the*  actions    The'  iii- 
junctron,  t^ind^  ttie  proceedings  before  and'  after*  H  is-  granted',  are 
governed  by*  the  provisions  of  articltr  first  of  title-  second'  of  chapter 
seventh  of'tiiiBact^;;  for  which  purpose,  ttei  ihiunctibn J  is  dfeemerf  to 
be  one  fpf  those:  specified'  in*  section-  ^QiSr  of  this  act.  J  wHere  the  rtight 
x)  it  depends-  upon  tfie  natme  of  tKer  actixm.    [Wbte-  ISQT.i 

§,  Iv.  The  court  may,  by  aa  order,  or  by  the  interlocutory  or  Receiver 
finar  jtid*8?nent  in^  the  action,  appoint  »  reeeiver  of  any  or  alP  of  the 
property  of  the  judgment'  debtor;  anrf.  may  direct^  tfle  judfement 
digbtor;  or  any  other  defendant  in  tile  aetion,  to^  convey  or  dfeliver 
to  ther  receiver,  as  jiustitye  requires,  any  property;  real^  or  personal, 
boot,  voucher,,  or  ofiter  paper;,  or  to*  execute*  any  instrument,  which 

possBSSibn.     [Note  I89S.]; 
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Discovery 


§§  iw-laa  §  iw.  A  discovery  may  be  compelled  in  siich  an  action,  [brought 
as  prescribed  in  this  article,J  by  directing  the  person,  required  to 
make  it,  to  appear  before  the  court,  or  a  referee  appointed  by  it, 
and  to  be  examined  under  oath,  concerning  the  matter  pertaining 
to  the  discovery.  But  this  section  does  not  effect  the  right  of  the 
plaintiff,  to  cause  the  deposition  of  a  defendant  to  be  taken,  as  pre- 
scribed [in  article  first  of  title  third  of  chapter  ninth  of  this  act.  J 
by  rules,     [Note  1899.] 

§  Ix.  [This  article  J  The  action  above  provided  for  does  not  apply 
to  a  case,  where  the  judgment  debtor  is  a  corporation,  created  by  or 
under  the  laws  of  the  state.  Nor  does  it  authorize  the  discovery 
or  seizure  of,  or  other  interference  with,  any  property,  which  is 
expressly  exempted  by  law  from  levy  and  sale,  by  virtue  of  an  ex- 
ecution; or  any  money,  thing  in  action,  or  other  property,  held  in 
trust  for  a  judgment  debtor,  where  the  trust  has  been  created  by, 
or  the  fund  so  held  in  trust  has  proceeded  from,  a  person  other  than 
the  judgment  debtor;  or  the  earnings  of  the  judgment  debtor  for  his 
personal  services,  rendered  within  sixty  days  next  before  the  com- 
mencement of  the  action,  where  it  is  made  to  appear,  by  his  oath 
or  otherwise  that  those  earnings  are  necessary  for  the  use  of  a  family, 
wholly  or  partly  supported  by  his  labor.    [Note  1900.] 
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of  judgment 
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action 
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Arrest  in 
discovery  in 
aid  of 
execution 


Arrest  after 
order  for 
examination 


ARTICLE  IG 

Discovery  in  Aid  of  Execution 

§  ly.  An  action  cannot  be  maintained,  to  obtain  a  discovery  under 
oath,  in  aid  of  the  prosecution  or  defence  of  another  action.  [Note 
1901.] 

§  iz.  Upon  proof  entitling  a  judgment  creditor  to  an  order,  for 
discovery  in  aid  of  execuMon  [under  either  of  the  last  two  sections; J 
and  also  proof,  by  affidavit,  to  the  satisfaction  of  the  judge,  that 
there  is  danger  that  the  judgment  debtor  will  leave  the  stete,  or 
conceal  himself,  and  that  there  is  reason  to  believe  that  he  has  prop- 
erty, which  he  unjustly  refuses  to  apply  to  the  payment  of  the  judg- 
ment; the  judge  may,  instead  of  making  an  order  for  examination, 
issue  [a  warrantj  an  order  under  his  hand,  reciting  the  facts  and 
requiring  the  sheriff  of  any  county,  where  the  judgment  debtor 
may  be  found,  to  arrest  him,  and  bring  him  before  the  same  judge, 
or  before  another  judge,  if  the  case  is  one  where  the  warrant  must 
be  returnable  to  another  judge.    [Note  1902.] 

§  iaa.  Where  the  facts,  specified  in  the  last  section,  are  made  to 
appear,  as  therein  stated,  at  any  time  after  the  making  of  an  order, 
requiring  the  judgment  debtor  to  attend  and  be  examined,  and 
before  the  close  of  his  examination,  the  judge  may  issue  [a  warrant,  J 
an  order  as  therein  prescribed;  and,  if  necessary,  may  direct  the 
adjournment,  or,  if  the  return  day  of  the  order  has  elapsed,  the  con- 
tinuance of  the  proceedings  under  the  order,  until  after  the  return 
of  the  [warrant,  J  order  and  his  decision  thereupon.    [Note  1903.] 
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I  Ibb.  Where  a  judgment  debtor  has  been  arrested  and  brought  §§ibb-ldd 
before  a  judge,  by  virtue  of  fa  warrant,  J  an  order  issued  as  prescribed  ^  ,      j.  "" 
in  [this  article;!  the  preceding  section;  and  it  appears  to  the  satis-  uponmest^ 
faction  of  the  judge,  from  his  examination,  or  other  proof,  that  there  in  discovery 
is  danger  that  he  will  leave  the  state,  or  conceal  Imnself,  and  that 
he  has  property,  which  he  has  unjustly  refused  to  apply  to  the  satis- 
faction of  the  judgment;  the  judge  may  make  an  order,  requiring 
him  to  give  an  undertaking,  with  one  or  more  sureties,  in  a  sum 
fixed  and  within  a  time  specified  in  the  order,  to  the  effect,  that  he 
will,  from  time  to  time,  as  the  judge  directs,  attend  before  the  judge, 
or  before  a  referee,  appointed  or  to  be  appointed  in  the  proceedings; 
and  that  he  will  not,  until  discharged  from  arrest  by  virtue  of  the 
warrant,  dispose  of  any  of  his  property,  which  is  not  exemptfed  from 
seizure  by  section  2463  of  this  act  J.    If  he  fails  to  comply  with  the 
order,  the  judge  must  forthwith,  by  [warrant,  J  order  commit  him 
to  prison,  there  to  remain  until  the  close  of  the  examination,  or  the 
giving  of  the  required  undertaking;  except  that  the  judge  may  direct 
the  sheriff  to  produce  him,  from  time  to  time,  as  required  in  the 
course  of  the  proceedings.    [Note  1904.] 

§  Ice.  At  any  time  after  the  [commencement  of  a  special  pro-  Permissive 
ceding  authorized  by  this  article,  J  making  of  an  order  for  discovery  P»ynient 
in  aid  of  execviion  and  before  the  appointment  of  a  receiver  therein, 
or  the  extention  of  a  receivership  thereto,  the  judge,  by  whom  the 
order  [or  warrant  J  was  granted,  or  to  whom  it  is  returnable,  may, 
in  his  discretion,  upon  proof,  by  affidavit,  to  his  satisfaction,  that 
a  person  or  corporation  is  indebted  to  the  judgment  debtor,  and 
upon  such  a  notice,  given  to  such  persons,  as  he  deems  just,  or  without 
notice,  make  an  order,  permitting  the  person  or  corporation,  to  pay 
ifi  a  sheriff,  designated  in  the  order,  a  sum,  on  account  of  the  alleged 
indebtedness,  not  exceeding  the  sum  which  will  satisfy  the  execution. 
A  payment  thus  made  is,  to  the  extent  thereof,  a  discharge  of  the 
indebtedness,  except  as  against  a  transferee  from  the  judgment 
debtor  in  good  faith  and  for  a  valuable  consideration,  of  whose 
rights  the  person  or  corporation  has  actual  or  constructive  notice, 
when  the  payment  was  made.    [Note  1905.] 

§  Idd.  After  a  receiver  has  been  appointed,  or  a  receivership  has  Application 
been  extended  [to  the  special  proceeding,  J  to  proceedings  for  dis-  ^^  property 
covery  in  aid  of  execution^  the  judge  must,  by  order,  direct  the  sheriff 
to  pay  the  money  or  the  proceeds  of  the  property,  deducting  his 
fees,  to  the  receiver;  or,  if  the  case  so  requires,  to  deliver  to  the 
receiver  the  property  in  his  hands.  But  if  it  appears,  to  the  satis- 
faction of  the  judge,  that  an  order,  appointing  a  receiver  or  extending 
a  receivership,  is  not  necessary,  he  may,  by  an  order  reciting  that 
fact,  direct  the  sheriff  to  apply  the  money  so  paid,  or  the  proceeds 
of  the  property  so  delivered,  upon  an  execution  in  favor  of  the  judg- 
ment creditor,  issued  either  before  or  after  the  payment  or  delivery 
to  the  sheriff.  And  a  receiver,  [appointed  pursuant  to  the  provisions 
of  this  article, J  may,  on  leave  of  a  judge  having  power  to  appoint 
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§§  lee-lit    such  receiver,  lease  the  real  property  that  shall  come  into  his  pos- 
session  for  such  time  as  shall  be  necessary  to  realiae  moneys  sufficient 

to  satisfy  the  judgment,  witJi  interesttblreon  aad  costs  ithe  special 

proceeding.     [Note  1906.] 


Application 
of  surplus 
property 


Joint 
property 


§  lee.  Where  money  is  paid,  or  property  is  delivered,  £as  pre" 
scribed  in  the  last  four  sections,  J  in  proceedings  for  discovery  in  aid 
of  execution  and  afterwards  the  [special J  proceeding  is  discontinued 
or  dismissed;  or  the  judgment  is  satisfied,  without  resorting  to  that 
money  or  property;  or  a  balance  of  the  mcHiey,  or  of  the  proceeds 
of  the  property,  or  a  part  of  the  property,  remains  in  the  sheriff's 
or  the  receiver's  hands,  after  satisfjring  the  judgment,  and  the  costs 
and  expenses  of  the  fspecialj  proceeding;  the  judge  must  make  an 
order,  directing  the  sheriff  or  receiver  to  pay  the  money,  or  deliver 
the  property,  so  remaining  in  his  hands,  to  the  judgment  debtor, 
or  to  such  other  person  as  appears  to  be  wititled  thereto,  upon  pay- 
ment of  his  fees,  and  all  other  sums  legally  chargeable  against  the 
same.     [Note  1907.} 

§  Iff.  [Where  the  execution  was  issued  as  prescribed  in  section 
1934  or  section  1941  of  this  act.  J  A  debt  due  to,  or  other  personal 
property  owned  by,  one  or  more  of  [thej  defendants  not  sum- 
moned, jointly  with  the  defendants  sumnKMied,  or  with  any  of.  them, 
may  be  reached  by  [a  special  proceeding,  instituted,  as  prescribed 
in  this  article,  and  founded  upon  the  judgment.  J  proceedings  by 
discovery  in  aid  of  execution.    [Note  1908.} 

§  Iffi-  [This  artcile  doesj  The  provisions  relating  to  discovery  m 
aid  of  execution  do  not  authorize  the  seizure  of,  or  otiher  interference 
with,  any  property,  which  is  exprfessly  exempt  by  law  from  levy  and 
sale  by  virtue  of  an  execution;  or  any  money,  thing  in  action,  or 
other  property,  held  in  trust  for  a  judgment  debtor,  where  the  trust 
has  been  created  by,  or  the  fund  so  held  in  trust  has  proceeded  from 
a  person,  other  than  the  judgment  debtor;  or  the  earnings  of  the 
judgment  debtor  for  his  personal  services,  rendered  within  sixty 
days,  next  before  the  institution  of  the  special  proceeding;  when  it 
is  made  to  appear,  by  his  oath  or  otherwise,  that  those  earnings  are 
necessary  for  the  use  of  a  family,  wholly  or  partly  supported  by 
his  labor,    [Note  1909.] 

Appointment        §  Ihb.  At  any  time  after  making  an  order,  requiring  the  judgment 

debtor,  or  any  other  person,  to  attend  and  be  examined,  or  issmiBg 
[a  warrant,  as  prescribed  in  article  first  of  this  title,  J  an  order  for 
his  arrest,  the  judge  to  whom  the  order  [or  warrant  J  is  returnable 
may  make  an  order,  appointing  a  receiver  of  the  property  of  the 
judgment  debtor.     [Note  1910.J 

§  liL  Only  one  receiver  of  the  property  of  a  judgment  debtor 
shall  be  appointed.  Where  a  receiver  thereof  has  already  been  ap- 
pointed, the  judge,  instead  of  making  the  order  prescribed  in  the 
last  section  [but  one,3  must  make  §n  order,  extending  the  receiver- 
ship to  the  [special]  proceeding  before  him.  Such  an  order  gives 
to  the  judgment  creditor  the  same  rights,  as  if  a  receiver  was  then 
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of  receiver 


Extension  of 
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appointed  upon  hk  appUeation;  including  the  lii^t  to  appb^  to  §§  Ijj-lkk 
the  court  to  centred,  direct^  or  remove  the  recover,  or  to  subordmate 
the  proceedings  in  or  by  which  the  receiver  was  appointed,  to  those 
taken  under  his  judgment.    [Note  1911.] 

§  ijj.  The  property  of  the  judgment  debtor  is  vested  in  a  re-  Title  of 
eeiver,  who  has  duly  qualified^  from  the  time  of  filing  the  order  receiver 
app<^ting  him,  or  extending  his  receiverahip,  as  the  case  may  be; 
subject  to  the  foUowing  exceptions: 

1.  Real  property  is  vested  in  the  receiver,  only  from  the  time 
whexk,  the  order »  or  a  certified  copy  tbereof,  as  the  case  may  be,  is 
filed  with  the  clerk  of  the  county  where  it  is  situated; 

2.  Where  the  judgment  debtor^  at  the  time  when  the  order  is 
filed,  resides  in  another  county  of  the  State,  his  peraonak  property 
is  vested  in  the  receiver^  only  from  the  time  when  a  copy  of  the  order, 
certified  by  the  derk  in  whose  office  it  is  recorded,  is  filed  with  the 
clerk  of  the  county  where  he  resides.    [Note  1912.] 

§  Ikk.  Where  the  receiver's  title  to  personal  property  has  become  Extension  of 
vested,  as  prescribed  in  the  last  section,  it  also  extends  back,  by  r?<»iver'8 
relation,  for  the  benefit  of  the  judgment  creditor  in  whose  behalf  ^ 
the  [special]  proceeding  was  instituted,  as  follows: 

1.  Where  an  order,  requiring  the  Judgment  debtor  to  attend  and 
be  examined,  or  a  warrant,  requiring  the  sheriff  to  arrest  him  and 
bring  him  before « the  judge,  has  been  served,  before  the  appoint- 
ment of  the  receiver^  or  the  extension  of  the  receivership,  the  re- 
ceiver's title  extends  back»  so  as  to  include  the  peraonal  property 
of  the  Judgment  debtor,  at  the  time  of  the  service  of  the  order  or 
warrant; 

2.  Where  an  order  or  warrant  has  not  been  served,  as  specified 
in  the  foregoing  subdivision,  but  an  order  has  been  made,  requir- 
ing a  person  to  attend  and  be  examined,  concerning  property  bek^ig- 
ing,  or  a  debt  due,  to  the  Judgment  debtor,  the  receiver's  title  extends 
to  the  personal  property,  bdonging  to  the  Judgment  debtor,  which 
was  in  the  hands,  or  under  the  control  of  the  person  or  corporation, 
thus  required  to  attend^  at  the  time  of  the  service  of  the  order;  and 
to  a  debt  then  due  to  him  from  that  person  or  corporation; 

3.  In  every  other  case,  where  notice  of  the  application  for  the 
appointment  of  the  receiver  was  given  to  the  judgment  debtor,  the 
receiver's  title  extends  to  the  personal  property  of  the  judgment 
debtor,  at  the  tioae  when  the  notice  was  served,  either  personally, 
or  by  complying  with  the  requirements  of  an  order,  prescrikdng  a 
substitute  for  peraonal  servLae; 

4.  Where  the  case  is  within  two  or  more  of  the  foregoing  sub- 
divisions of  this  section,  the  rule  most  favorable  to  the  judgment 
creditor  must  be  adopted; 

&.  No  person  shall  be  appointed  a  receiver  in  thia  state  who  is 
not  a  resident  thereof,  nor  shall  any  person  continue  to  act  as  receiver 
after  he  ceases  to  be  a  resident  thereof.  [And  the  Judgment  creditor 
may  apply  to  the  court  or  judge  that  appointed  such  receiver,  within 
thirty  days  after  said  receiver  ceases  to  be  a  resident  of  thia  state. 
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Control  of 
receiver 


§§  1  11-  for  the  appointment  of  another  person  in  his  place,  upon  such  notice 
Imiti  to  the  persons  interested  as  the  court  or  judge  may  direct.  J 

But  this  section  does  not  affect  the  title  of  a  purchaser  in  good 

faith,  without  notice,  and  for  a  valuable  consideration;  or  the  pay- 
ment of  a  debt  in  good  faith,  and  without  notice.    [Note  1913.] 

§  1  11.  A  receiver,  appointed  fas  prescribed  in  this  articlej  in 
discovery  proceedings  in  aid  of  execution,  is  subject  to  the  direction 
and  control  of  the  court  out  of  which  the  execution  was  issued,  except 
where  a  receiver  is  appointed  by  the  city  court  of  the  city  of  New 
York  or  a  justice  thereof,  he  is  subject  to  the  direction  and  control 
of  the  city  court  or  a  justice  thereof.  Where  an  order  has  been 
made  extending  a  receivership  to  a  [specialj  proceeding  founded 
upon  a  subsequent  judgment,  the  control  over,  and  directioh  of, 
the  receiver,  with  respect  to  that  judgment,  remain  in  the  court  to 
whose  control  and  direction  he  was  originally  subject.    [Note  1914.] 


Garnishee 
proceedings 


ARTICLE  IH 

Garnishment 

§  1mm.  Where  a  judgment  has  been  recovered  and  where  an 
execution  issued  upon  said  judgment  has  been  returned  wholly  or 
partly  unsatisfied,  and  where  any  wages,  debts,  earnings,  salary,  in- 
come from  trust  funds  or  profits  are  due  and  owing  to  the  judgment 
debtor  or  shall  thereafter  become  due  and  owing  to  him,  to  the  amount 
of  twelve  dollars  or  more  per  week,  the  judgment  creditor  may  apply 
to  the  court  in  which  said  judgment  was  recovered  or  the  court  having 
jurisdiction  of  the  same  without  notice  to  the  judgment  debtor  and 
upon  satisfactory  proof  of  such  facts  by  affidavits  or  otherwise, 
the  court,  if  a  court  not  of  record,  a  judge  or  justice  thereof,  must 
issue,  or  i  a  court  of  record,  a  judge  or  justice,  must  grant  an  order 
directing  that  an  execution  issue  against  the  wages,  debts,  earnings, 
salary,  income  from  trust  funds  or  profits  of  said  judgment  debtor, 
and  on  presentation  of  such  execution  by  the  officer  to  whom  deUvered 
for  collection  to  the  person  or  persons  from  whom  such  wages,  debts, 
earnings,  salary,  income  from  trust  funds  or  profits  are  due  and 
owing,  or  may  thereafter  become  due  and  owing  to  the  judgment 
debtor,  said  execution  shall  become  a  lien  and  a  continuing  levy 
upon  the  wages,  earnings,  debts,  salary,  income  from  trust  funds  or 
profits  due  or  to  become  due  to  said  judgment  debtor  to  the  amount 
specified  therein  which  shall  not  exceed  ten  per  centum  thereof, 
and  said  levy  shall  be  a  continuing  levy  until  said  execution  and  the 
expenses  thereof  are  fully  satisfied  and  paid  or  until  modified  as 
hereinafter  provided,  but  only  one  execution  against  the  wages, 
debts,  earnings,  salary,  income  from  trust  funds  or  profits  of  said 
judgment  debtor  shall  be  satisfied  at  one  time  and  where  more  than 
one  execution  has  been  issued  or  shall  be  issued  pursuant  to  the  pro- 
visions of  this  section  against  the  same  judgment  debtor,  they  shall 
be  satisfied  in  the  order  of  priority  in  which  such  executions  are 
presented  to  the  person  or  persons  from  whom  such  wages,  debts, 
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earnings,  salary,  income  from  trust  funds  or  profits  are  due  and     §  1mm 
owing.  

It  shall  be  the  duty  of  any  person  or  corporation,  municipal  or 
otherwise,  to  whom  said  execution  shall  be  presented,  and  who  shall 
at  such  time  be  indebted  to  the  judgment  debtor  named  in  such 
execution,  or  who  shall  become  indebted  to  such  judgment  debtor 
in  the  future,  and  while  said  execution  shall  remain  a  lien  upon 
said  indebtedness  to  pay  over  to  the  officer  presenting  the  same, 
such  amount  of  such  indebtedness  as  such  execution  shall  prescribe 
until  said  execution  shall  be  wholly  satisfied  and  such  payment 
shall  be  a  bar  to  any  action  therefor  by  any  such  judgment  debtor. 
If  such  person  or  corporation,  municipal  or  otherwise,  to  whom 
said  execution  shall  be  presented  shall  fail,  or  refuse  to  pay  over 
to  said  officer  presenting  said  execution,  the  percentage  of  said 
indebtedness,  he -shall  be  liable  to  an  action  therefor  by  the  judgment 
creditor  named  in  such  execution,  and  the  amount  so  recovered 
by  such  judgment  creditor  shall  be  appUed  towards  the  payment  of 
said  execution.  Either  party  may  apply  at  any  time  to  the  court 
from  which  such  execution  shall  issue,  or  to  any  judge  or  justice 
issuing  the  same,  or  to  the  county  judge  of  the  county,  and  in  any 
county  where  there  is  no  county  jucjge,  to  any  justice  of  the  city 
court  upon  such  notice  to  the  other  party  as  such  court,  judge,  or 
justice  shall  direct  for  a  modification  of  said  execution,  and  upon 
such  hearing  the  said  court,  judge  or  justice  may  make  such  modi- 
fication of  said  execution  as  shall  be  deemed  just,  and  such  execu- 
tion as  so  modified  shall  continue  in  full  force  and  effect  until  fully 
paid  and  satisfied,  or  until  further  modified  as  herein  provided. 

This  section,  so  far  as  it  relates  to  wages  and  salary,  due  and  owing 
or  to  become  due  and  owing  to  the  judgment  debtor,  shall  not  apply 
to  judgments  recovered  more  than  ten  years  prior  to  September 
1,  1908,  nor  to  judgments  heretofore  or  hereafter  recovered  upon 
such  judgments,  and  any  execution  heretofore  issued  upon  such 
judgments  pursuant  to  an  order  heretofore  granted  under  this  section 
shall,  when  this  act  takes  effect,  cease  to  be  a  hen  and  continuing 
levy  upon  wages  and  salary  thereafter  to  become  due  and  owing  to 
the  judgment  debtor.     [Note  1915.] 

§  2.  This  act  shall  take  effect  September  first,  nineteen  hundred  Effect 
and  sixteen. 
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(Provisions  from  the  Code  of  Civil  Procedure  down  to  January  1, 

1915,  assigned  to  the  Decedent  Estate  Law.) 

[189] 
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An  Act  to  amend  chapter  eighteen  of  the  laws  of  nineteen  hundred 
and  nine,  entitled  "  An  Act  relating  to  estates  of  deceased  per- 
sons, constituting  chapter  thirteen  of  the  Consolidated  Laws." 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly y  do  enact  as  follows: 

Section  1.  The  Decendent  Estate  Law  is  hereby  amended  by 
adding  thereto  the  following  sections: 

ARTICLE  U 

Actions  Relating  to  Decedents  Estate 

§§  123- 
a.  debt  of  decedent  123a 

§  123.  An  action  may  be  maintained  t,  as  prescribed  in  this  Action  for 
article  J  against  the  surviving  husband  or  wife  of  a  decedent,  and  debt  of 
the  next  of  kin  of  an  intestate,  or  the  next  of  kin  or  legatees  of  a  decedent 
testator,  to  recover,  to  the  extent  of  the  assets  paid  or  distributed 
to  them,  for  a  debt  of  the  decedent,  upon  which  an  action  might 
have  been  maintained  against  the  executor  or  administrator.  The 
neglect  of  the  creditor  to  present  his  claim  to  the  executor  or  admin- 
istrator, within  the  time  prescribed  by  law  for  that  purpose,  does 
not  impair  his  right  to  maintain  such  an  action.  Where  a  joint 
action  is  brought,  [as  prescribed  in  the  last  section,  J  the  whole  sum, 
which  the  plaintiff  is  entitled  to  recover,  must  be  apportioned  among 
the  defendants,  in  proportion  to  the  legacy  or  distributive  share, 
as  the  case  may  be,  received  by  each  of  them;  and  the  final  judgment 
must  award,  against  each  defendant  separately,  the  proportionate 
sum  thus  ascertained.  Where  an  action  is  brought  against  the  sur- 
viving husband  or  wife  only,  or  against  one  only  of  the  next  of  kin, 
or  legatees,  the  sum,  which  the  plaintiff  is  entitled  to  recover,  can- 
not exceed  the  sum  which  he  would  have  been  entitled  to  recover 
from  the  same  defendant,  in  [anj  a  joint  action  [brought,  as  pre- 
scribed in  the  last  section.  J  The  heirs  of  an  intestate,  and  the  heirs 
and  devisees  of  a  testator,  are  respectively  liable  for  the  debts  of 
the  decedent,  arising  by  simple  contract,  or  by  specialty,  to  the 
extent  of  the  estate,  interest,  and  right  in  the  real  property,  which 
descended  to  them  from,  or  was  effectually  devised  to  them  by,  the 
decedent.     [Note  1916.] 

§  i23a.  An  action,  to  enforce  the  Uability  declared  in  section  101  Limitation 
of    [the   Decedent  Estate  LawJ  this  act,  cannot  be  maintained,  of  action  for 
except  in  one  of  the  following  cases:  d^ent 

1.  Where  three  years  have  elapsed  since  the  death  of  the  decedent, 
and  no  letters  testamentary,  or  letters  of  administration,  upon  his 
estate,  have  been  granted  withii  the  state; 
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§§  123b-  2.  Where  three  years  have  elapsed,  since  letters  testamentary, 
123f  or  letters  of  administration,  upon  his  estate,  were  granted,  within 
the  state.     [Note  1917.] 
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§  123b.  Where  it  appears  that,  at  the  time  of  the  commeneement 
of  [such J  an  action,  by  a  creditor  of  a  decedent  broiLght  against  his 
heira'a^*"^*  Aeirs  or  devisees,  a  petition,  seasonably  presented  as  prescribed  by 
devisees  law,  praying  for  a  decree  to  dispose  of  real  property  of  the  decedent, 

for  the  payment  of  his  debts,  was  pending  in  a  surrogate's  court 
having  jurisdiction,  the  proceedings  in  the  action,  subsequent  to  the 
complaint,  must  be  stayed  by  the  court,  until  the  petition  is  dis- 
posed of,  unless  the  plaintiff  elects  to  discontinue.    [Note  1918.] 

§  123c.  If  the  plaintiff  in  an  action  against  heirs  or  devisees  to 
recover  for  a  debt  of  decedent  elects  to  proceed  under  [such J  an  allega- 
tion that  real  property  descended  or  was  devised  to  defendants  other  than 
that  included  in  a  decree^  in  surrogate's  cmirt,  to  dispose  of  real  prop- 
erty to  pay  debts,  he  is  entitled  to  a  preference  in  payment,  out  of  the 
real  property,  with  respect  to  whirfi  the  ^legation  is  made;  but  he 
caimot  share,  as  £l  creditor,  in  the  distribution  of  the  money,  arising 
from  the  disposal  of  the  real  property,  described  in  the  decree;  and 
the  judgment  in  Hie  action  does  not  charge,  or  in  any  way  affect, 
that  property,     [Note  1919,] 

§  12Jd.  Where  the  assets,  applicable  to  the  plaintiff's  debt,  were 
sufficient  to  pay  a  part  thereof,  or  a  part  thereof  has  been  collected 
from  the  executor  or  administrator,  or  from  the  surviving  husband 
or  wife,  next  of  kin,  or  legatees,  the  plaintiff  can  recover  only  for 
the  residue,  remaining  unpaid  or  uncollected;  and  if  the  action  is 
against  devisees,  he  can  recover  only  for  the  residue,  which  the  real 
estate  descended,  or  the  amount  of  his  recovery  -against  the  heirs, 
is  insufficient  to  dischai^.    [Note  1920.] 

§  123e«  "Where  the  surviving  husband  or  wife,  next  of  kin,  legatees, 
heirs,  or  devisees,  are  liable  for  demands  against  the  decedent,  as 
prescribed  in  this  £article]  act  for  section  101  of  the  Decedent 
Estate  LawJ,  they  must  give  preference  in  the  paynaent  thereof, 
and  they  are  so  liable  therefor,  in  the  order  prescribed  by  law,  for 
the  payment  of  debts  by  an  executor  or  administrator.  Preference 
of  payment  cannot  be  given  to  a  demand,  over  another  of  the  same 
class,  except  where  a  similar  preference  by  an  executor  or  adminis- 
trator is  allowed  by  law.  The  commencement  of  an  action,  under 
any  provision  of  tMs  farticlej  a^t  for  section  101  of  the  Decedent 
Estate  LawJ,  does  not  entitle  the  plaintiff's  demand  to  preference 
over  another  of  the  same  class,  except  as  otherwise  specially  pre- 
scribed by  law.    [Note  1921. J 

§  123f.  Where  it  appears,  in  an  action  [brought  as  prescribed 
in  this  article,]  by  a  creditor  against  Ms  debtm's  next  4)f  kin,  legatees, 
heirs  or  devisees  diat  there  are  unsati^ed  demands  against  iite  de- 
cedent's estate,  of  a  class  prior  to  that  of  the  plaintiff's  demand,  the 
defendant  is  entitled  to  judgment,  if  the  value  of  the  property,  which 
was  received,  devised,  or  inherited,  as  the  case  may  be,  by  the  class 


Preferences 
in  payment 
of  decedent's 
debts  in 
actions 
therefor 


Prior  or 
equal  c 
to  that  cf 
plaintiff 


D^BT  OF  Decedent  183i 

to  whidi  he  belongs,  doe*  not  exceed  the  amount  of  the  valid  deamnds^  §§  i23|f^ 
of  a  prior  class.    If  it  exceeds  the  amount  of  those  demands,  the  124 

judgment  against  the  defendant  cannot  exceed  such  a  proportion  "^ 

of  the  plaintiff's  demand,  as  the  total  amount  of  the  valid  demand^^ 
of  his  class  bears  to  the  excess.  Where  a.  defendant,  or  a  person 
belonging  to  his  class,  has  paid  a  demand  against  the  decedent's^ 
estate,  of  a  class  prior  to  that  of  the  plaintiff's  demand,  or  has  paid 
a  demand  of  the  same  class,  the  amount  of  the  demand  so  paid 
must  be  estimated,  in  ascertaining  the  amount  to  be  recovered, 
as  if  it  was  outstanding  and  unpaid.    [Note  1922.] 

§  123g.  An  action  against  heirs  or  devisees  to  recover  for  a  debt  of  the  ^^^^  ^ 

decedent  y  [brought  as  prescribed  in  this  article  J  is  not  delayed,  nor  ac^oi^^ 

is  the  remedy  of  the  plaintiff  suspended,  by  reason  of  the  infancy  decedent's 

of  any  of  the  parties.    [Note  1923.]  debt 

§  123h.  Where  a  person,  who  takes  real  property  of  a  decedent  by  ^^^^  ^?^ 
devise,  and  also  by  descent;  or  who  takes  personal  property  as  next  debt  where 
of  kin,  and  also  as  legatee;  or  who  takes  both  real  and  personal  samo  person 
property  in  either  capacity;  or  who  is  executor  or  administrator,  takes  in 
and  also  takes  in  either  of  the  before  mentioned  capacities;  would.  ^^^'^^ 
be  liable,  in  one  capacity,  for  a  demand  against  the  decedent,  after  ^^^^^  ^^ 
the  exhaustion  of  the  remedy  against  him  in  another  capacity;  the 
plaintiff,  in  any  action  to  charge  him,  which  can  be  maintained, 
without  joining  with  him  any  other  person,  except  a  person  whose 
liability  is  in  all  respects  the  same,  may  recover  any  sum,  for  which 
he  is  liable,  although  the  remedy  against  him  in  another  capacity 
was  not  exhausted.     But  this  section  does  not  increase  the  sum, 
which  the  plaintiff  is  entitled  to  recover  against  him,  in  the  capacity 
in  which  he  is  actually  Uable;  nor  does  it  charge  a  defendant  individ- 
ually, who  is  liable  only  in  a  representative  capacity.    [Note  1924.] 

§  1231.  A  final  judgment  against  an  heir  or  devisee  bars  an  action  Action 
against  the  executor  or  administrator  of  the  decedent,  for  the  same  *f?"^^^^^' 
cause,  and  every  other  remedy  to  enforce  payment  thereof  out  of  barred  by 
the  decedent's  property;  unless  an  execution  against  property,  issued  judgment 
upon  the  judgment,  has  been  returned  wholly  or  partly  unsatisfied,,  against  heir 
or  sufficient  real  property  to  satisfy  the  judgment  has  not  descended,  ^^  devisee 
or  been  devised,  to  the  judgment  debtor.     But,  if  the  judgment 
was  recovered  for  a  debt  or  legacy,  expressly  charged  upon  the  estate 
descended  or  devised,  the  bar  is  absolute.     [Note  1925.] 

6.  recovery  of  property 

§  124,  Where  an  action  by  an  executor  or  administrator  to,  recover  Limitation 
personal  property j  taken  after  the  death  of  a  testator  or  intestate,  and  ^^  action  to 
before  the  issuing  of  letters  testamentary  or  letters  of  administration^  ^^^r^!' 
or  to  recover  damages  for  taking,  detaining  or  injuring  personal  prop-  erty  taken 
eriy  vnthin  the  same  period,  is  barred,  [by  this  sectionj  any  of  the  after  death 
next  of  kin,  legatees,  or  creditors,  who,  at  the  time  of  the  transaction  ?^x^!^^^  ^' 
upon  which  it  might  have  been  founded,  was  within  the  age  of  "^  ® 
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twenty-one  years,  or  insane,  or  imprisoned  on  a  criminal  charge, 
may,  within  five  years  after  the  cessation  of  such  a  disabiUty,  main- 
tain an  action  to  recover  damages  by  reason  thereof;  in  which  he 
may  recover  such  sum,  or  the  value  of  such  property,  as  he  would 
have  received  upon  the  final  distribution  of  the  estate,  if  an  action 
had  been  seasonably  conmienced  by  the  executor  or  administrator. 
[Note  1926.] 

§  124a,  For  the  purpose  of  computing  the  time,  within  which  an 
action  must  be  conmienced  in  a  court  of  the  state,  by  an  executor  or 
administrator,  to  recover  personal  property,  taken  after  the  death 
of  a  testator  or  intestate,  and  before  the  issuing  of  letters  testamen- 
tary or  letters  of  administration;  or  to  recover  damages  for  taking, 
detaining,  or  injuring  personal  property  within  the  same  period;  the 
letters  are  deemed  to  have  been  issued,  within  six  years  after  the 
death  of  the  testator  or  intestate.    [Note  1927.] 

§  124b.  The  time  during  which  an  action  is  pending  in  a  court  of 
record  between  a  person  or  persons  and  an  executor  or  administrator, 
wherein  the  person  or  persons  claim  to  recover  from  the  executor 
or  administrator  any  money  or  other  property  claimed  by  said 
executor  or  administrator  to  belong  to  the  estate  of  the  decedent, 
or  is  embraced  in  the  inventory  of  the  assets  of  said  decedent's 
estate,  is  not  a  part  of  the  time  Umited  for  the  conmiencement  of 
an  action  against  an  executor  or  administrator,  for  a  claim  against 
the  estate  of  the  decedent  until  the  final  determination  of  the  action 
brought  to  recover  said  or  other  property  claimed  by  said  executor 
or  administrator  to  belong  to  said  decedent's  estate: 

1.  Where  the  claim  against  the  estate  of  the  decedent  is  liquidated 
by  the  recovery  of  a  judgment  thereon  against  an  executor  or  admin- 
istrator after  trial  on  the  merits,  in  an  action  in  a  court  of  record  or 
[under  section  2718  of  this  codej  pursuarvt  to  a  reference  thereof  by 
agreement  to  one  or  more  disinterested  persons  where  the  executor  or 
administrator  doubts  the  justice  of  the  claim; 

2.  Where  a  legatee  brings  an  action,  or  institutes  a  proceeding, 
against  an  executor  or  administrator  with  the  will  annexed,  to 
enforce  the  payment  of  a  legacy.    [Note  1928.] 

c.  establishment  of  will     • 

§  125,  An  action  to  procure  a  judgment,  estabhshing  a  will,  may 
be  maintained,  by  any  person  interested  in  the  establishment  thereof, 
in  either  of  the  following  cases: 

1.  Where  a  will  of  real  or  personal  property,  or  both,  has  been 
executed,  in  such  a  manner  and  under  such  circumstances,  that  it 
might,  under  the  laws  of  the  state,  be  admitted  to  probate  in  a  surro- 
gate's court;  but  the  original  will  is  in  another  state  or  country, 
under  such  circumstances  that  it  cannot  be  obtained  for  that  pur- 
pose; or  has  been  lost  or  destroyed,  by  accident  or  design,  before  it 
was  duly  proved  and  recorded  within  the  state; 
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2.  Where  a  will  of  personal  property,  made  by  a  person,  who  §§  i25a- 
resided  without  the  state,  at  any  time  of  the  execution  thereof,  or  126 

at  the  time  of  his  death,  has  been  duly  executed,  according  to  the        : 
laws  of  the  state  or  country  in  which  it  was  executed,  or  in  which 
the  testator  resided  at  the  time  of  his  death,  and  the  case  is  not  one, 
where  the  will  can  be  admitted  to  probate  in  a  surrogate's  court, 
under  the  laws  of  the  state.    [Note  1929.] 

§  125a.  Where  the  parties  to  the  action  to  establish  a  will  who  have  Establishing 
appeared  or  have  been  duly  summoned,  include  all  the  persons,  ^^ 
who  would  be  necessary  parties  to  a  special  proceeding,  in  a  sur- 
rogate's court,  for  the  probate  of  the  same  will  and  the  grant  of 
letters  thereupon,  if  the  circumstances  were  such  that  it  could  have 
been  proved  in  a  surrogate's  court;  the  final  judgment £,]  rendered 
[as  prescribed  in  the  last  section],  must  direct,  that  an  exemplified 
copy  thereof  be  transmitted  to  the  surrogate  having  jurisdiction, 
and  be  recorded  in  his  office;  and  that  letters  testamentary  or  letters 
of  administration  with  the  will  annexed,  be  issued  thereupon  from 
his  court,  in  the  same  manner,  and  with  Uke  effect,  as  upon  a  will 
duly  proved  in  that  court.  A  copy  of  the  will  so  established,  or, 
if  it  is  lost  or  destroyed,  the  substance  thereof  must  be  incorporated 
into  [a  final  J  the  judgment  [rendered  as  prescribed  in  the  last 
section] .     [Note  1930.] 

§  125b.  Where  the  will  of  a  person,  who  was  a  resident  of  the  state  Construction 
at  the  time  of  his  death,  is  established  [as  prescribed  in  the  last  of  will  as 
section]  by  an  action  brought  for  that  purpose^  the  judgment  establish-  judmaent^ 
ing  it  does  not  affect  the  construction  or  vaUdity  of  any  provision  establishing 
contained  therein;  and  such  a  question  arising  with  respect  to  any  will 
provision,  must  be  determined  in  the  same  action,  or  in  another 
action  or  a  special  proceeding,  as  the  case  requires,  as  if  the  will 
was  executed  within  the  state.    [Note  1931.] 

§  12Sc.  An  action  to  establish  a  will  must  be  commenced  within  six  limitation 
years  after  the  cause  of  action  has  accrued.    Where  the  will  has  been  of  action  to 
lost,  concealed,  or  destroyed,  the  cause  of  action  is  not  deemed  to  establish  will 
have  accrued,  until  the  discovery,  by  the  plaintiff,  or  the  person 
under  whom  he  claims,  of  the  facts  upon  which  its  vaHdity  depends. 
[Note  1932.] 

d.  construction  of  will 

§  126,  The  validity,  construction  or  effect,  under  the  laws  of  Action  to 
the  state,  of  a  testamentaiy  disposition  of  real  property  situated  determine 
within  the  state,  or  of  an  interest  in  such  property,  which  would  *^*a°f^P**T 
descend  to  the  heir  of  an  intestate,  may  be  determined,  in  an  action  of  ^*  prop- 
brought  for  that  purpose,  in  like  manner  as  the  vaUdity  of  a  deed,  erty 
purporting  to  convey  land,  may  be  determined.    The  judgment  in 
such  an  action  may  perpetually  enjoin  any  party,  from  setting  up 
or  from  impeaching  the  devise,  or  otherwise  making  any  claim  in 
contravention  to  the  determination  of  the  court,  as  justice  requires. 
But  this  [action]  section  does  not  apply  to  a  case,  where  the  ques- 
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§§ 


l-22r-  tiani  in.  contaroversy  is  determined,  by  the  decree  of  a  surrogate's 
i27c  court,  duly  rendered  upon  alle^tions  for  that  purpose,  ^as  prescribed 

'■ —  in>  artiole  first  of  title  third  of  chapter  eighteen  of  this  act,  J  where 

the  plaintiff  was  duly  cited,  in  the  special  proceeding  in  the  surrogate's 
court,  before  the  commencement  of  tiie  action.    [Note  1933.] 
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e.  decedenVs  death 

§  IQS..  tSuchJj  An  action  by  an  executor  or  adminisirator  of  a  dece- 
dent, who  has  left  him  or  her  surviving,  a  husband,  wife,  or  next  of 
kin,  to.'  recover  damages  for  a  wrongful  act,  neglect  or  default,  by  which 
d^sceimVs  death  was  caused,  must  be  commenced  within  two  years 
after  the  decedent's  death.     [Note  1934.] 

§  127ia,  The  executor  or  administrator  of  a  decedent,  who  has  left, 
him  or  her  surviving,  a  husband,  wife,  or  next  of  kin,  may  maintain 
an  action  to  recover  damages  for  a  wrongful  act,  neglect,  or  default, 
by  which  the  decedent's  death  was  caused,  against  a  natural  person 
who,  or  a  corporation  which,  would  have  been  liable  to  an  action 
in  favor  of  the  decedent,  by  reason  thereof,  if  death  had  not  ensued. 
When  the  husband,  wife  or  next  of  kin  do  not  participate  in  the 
estate  of  decedent,  under  a  will  appointing  an  executor,  other  than 
such  husband,  wife  or  next  of  kin,  who  refuses  to  bring  such  action, 
then  stich  husband,  wife  or  next  of  kin  shall  be  entitled  to  have 
an.  administrator  appointed  for  the  purpose  of  prosecuting  such 
aetion  for  their  benefit.  The  term  "  next  of  kin  "  as  used  in  this 
seetion  incliulea  all  those  entitled,  under  the  provisions  of  law  relating 
to  the  disiribiUion  of  personal  property,  to  share  in  the  unbequeathed 
assets  of  a  deced&nt,  after  payment  of  debts  and  expenses,  other  than 
a  surviving  husband  or  wife;  except  that  if  decedent  leaves  swrviving 
a  father  and  moOier  bvi  no  widow,  child  or  descendant,  it  shall  mean 
both  the  father  and  the  mother.    [Note  1935.] 

§.  I27bk  The  damages  awarded  to  the  plaintiff  in  an  action  specified 
in  ths  preceding  section  may  be  such  a  sum  as  the  jury  upon  [a  writ 
o£  inquiry,  J  an  assessment  or  upon  a  trial,  or,  where  issues  of  fact 
ar<e  tried  without  a  jury,  the  court  or  the  referee,  deems  to  be  a 
fair  and  just  compensation  for  the  pecuniary  injuries,  resulting 
from  the  decedent's  death,  to  the  person  or  persons,  for  whose  benefit 
the  action  is  brought.  If  the  decedent  leaves  surviving  a  father  and 
a  mother,  the  death  of  such  father  prior  to  the  verdict  shall  not  affect 
the  amount  of  damages  recoverable.    [Note  1936.] 

I  L27cv  The  damages  recovered  in  an  action,  brought  [as  pre- 
scribed in.  the  last  section,  J  by  the  executor  or  administrator  of  a 
decedent  to  recover  damages  for  a  wrongfvl  act,  neglect  or  default  by 
which,  the  decedents  death  was  caused  are  exclusively  for  the  benefit 
oX  the  decedent's  husband  or  wife,  and  next  of  kin;  and,  when  they 
are  collected,  they  must  be  distributed  by  the  plaintiff,  as  if  they 
were  unbequeathed  assets,  left  in  his  hands,  after  payment  of  aU 
debts,  and  expenses  of  administration;  subject,  however,  to  the 
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following  provision,  to  wit:    In  case  the  decedent  shall  hove  left  §4^I3S--3S9 
him  surviving  a  wife,  or  a  husband,  but  no  children,  the  damages  " 

recovered  shall  he  for  the  sole  benefit  of -such  wife  orihusband.  The 
plaintiff  may  deduct  from  the  recovery  the  reasonable  e^tpenses  4>{ 
the  action,  the  reasonable  funeral  expenses  of  the  decedent,  and  his 
commissions  upon  the  residue;  which  must  be  allowed  by  the  sur- 
rogate, upon  notice,  given  in  such  a  manner  and  to  such  persons,  as 
the  surrogate  deems  proper.    [Note  1937.] 

/.  action  by  execfuior  or  administraior 

^§  'f28.  tA  surety,  including  a  drawer  or  indorser,  may  recover,  in  Action  by 
an  action  against  his  principal;  and]  An  executor,  oradministratDr  executor  for 
'.Jot  other  trustee,]  may,  where  the  trust  estate  is  insufficient  iio  ®^*®'  ®*®" 
reimburse  him,  recover,  in  an  action  against  the  beneficiary  whom 
he  represents;  his  reasonable  costs  and  other  e:^penses,  incurred 
necessarily  and  in  good  faith,  in  the  prosecution  or  defence,  by  the 
express  or  implied  consent  of  the  [principal  orj  beneficiary,  of  an 
action  or  special  proceeding,  relating  [to  the  demand  secured,  orjj 
to  the  trust  estate  (as  the  case  requires].    This  section  does  not 
affect  any  special  agreement  relating  to  those  costs  and  expenses. 
[Note  1938.] 

5  128a.  An  executor  or  administrator  duly  appointed  in  any  other  Action  by 
state,  territory  or  district  of  the  United  States  or  in  any  foreign  '^t**?,  . 

'  1  !•  i'j^i'xi'i-*  \f      executor  or 

country  may  sue  or  be  sued  m  any  court  in  this  state  m  his  capacity  j^dminis- 

of  executor  or  administrator  in  like  manner  and  under  Uke  restric-  tmtor 
tions  .as  a  nonresident  may  sue  or  be  sued,  if,  within  -twenty  days 
after  any  such  executor  or  administrator  shall  commence,  or  appear 
in,  any  action  or  proceeding  in  any  court  in  this  state  or  within 
twenty  days  after  he  shall  be  required  or  directed  by  summons  or 
otherwise  to  appear  therein,  there  shall  be  filed  in  the  olEceof  the 
clerk  of  the  court,  in  which  such,  action  or  proceeding  shall  be  brou^t 
or  be  pending,  a  copy  of  the  letters  testamentary  or  letters  of  admin- 
istration issued  by  such  executor  or  administrator  duly  authenticated 
as  prescribed  by  section  [twenty-seven  hundred  and  four  of  the 
code  df  civil  procedure;]  4^  of  this  act,  in  default  whereof  all  pro- 
ceedings in  such  action  or  proceeding  may  be  stayed  until  such  dilly 
authenticated  copy  of  such  letters  shall  be  so  filed.    [Note  1989.] 

g.  action  against  executor  or  administrator 

§  T29.  An  action  may  be  brought  against  an  executor  or  admin-  ^^^^^ 
istrator,  personally,  and  also  in  his  representative  capacity,  in  either  ^ecutoror 
of  the  following  cases:  admin- 

1.  Where  the  complaint  sets  forth  a  cause  of  action  against  him  >8*r»*<^ 
in  both  capacities,  or  states  facts,  which  render  it  uncertain,  in 
which  capacity  the  cause  of  action  exists  against  him; 
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Action 
against 
executor,  etc., 
for  uncol- 
lected 
demand 


§§  129a-  2.  Where  the  complaint  sets  forth  two  or  more  causes  of  action 

129f  against  the  defendant,  in  different  capacities,  all  of  which  grow  out 

of  the  same  transaction,  or  transactions  connected  with  the  same 

subject  of  action;  do  not  require  different  places  or  modes  of  trial; 

and  are  not  inconsistent  with  each  other.    [Note  1940.] 

§  129a.  In  [such]  an  action  or  special  proceeding,  to  which  an 
executor  or  administrator  is  a  party  and  the  question  of  his  adminis- 
tration of  the  estate  of  the  decedent  is  in  issue  and  an  inventory  of  assets, 
filed  by  him,  is  given  in  evidence,  the  executor  or  administrator  shall 
not  be  charged  with  a  demand  or  right  of  action,  included  in  the 
inventory,  unless  it  appears  that  the  same  has  been  collected,  or 
might  have  been  collected,  with  due  diligence.  [The  last  two] 
This  section[s]  does  not  vary  any  rule  of  evidence,  respecting  any 
proof,  which  an  executor  or  administrator  may  now  make.  [Note 
1941.] 

§  129b.  If,  after  the  expiration  of  one  year  from  the  granting  of 
letters  testamentary  or  letters  of  administration,  an  executor  or 
administrator  refuses,  upon  demand,  to  pay  a  legacy,  or  distributive 
share,  the  person  entitled  thereto  may  maintain  such  an  action 
against  him,  as  the  case  requires [.];  but  for  the  purpose  of  com- 
puting the  time,  within  which  such  an  action  [specified  in  the  last 
section]  must  be  conunenced,  the  cause  of  action  is  deemed  to 
accrue,  when  the  executor's  or  administrator's  account  is  judicially 
settled,  and  not  before.    [Note  1942.] 

§  129c.  An  executor  or  administrator  cannot  be  made  personally 
liable  to  the  adverse  party,  for  a  debt  or  for  damages,  by  reason  of 
his  having  made  a  false  allegation  in  pleading.    [Note  1943.] 


Limitation 
of  action  for 
legacy  or 
share  of 
estate 


No  action  for 
false  plead- 
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executor  or 
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Action 
against 
executor, 
etc.,  per- 
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§  129d.  If  an  executor  or  administrator  is  a  defendant  in  an  action 
or  special  proceeding,  pending  when  his  powers  cease,  the  plaintiff 
may,  in  a  proper  case,  proceed  therein  against  him,  to  charge  him 
personally.     [Note  1944.] 

§  129e.  In  an  action  or  special  proceeding  against  two  or  more 
executors  or  administrators,  representing  the  same  decedent,  all  are 
considered  as  one  person.    [Note  1945.] 


§  129f.  The  term  of  eighteen  months  after  the  death,  within  this 
state,  of  a  person  against  whom  a  cause  of  action  exists,  or  of  a  person 
who  shall  have  died  within  sixty  days  after  an  attempt  shall  have 
been  made  to  commence  an  action  against  him  pursuant  to  the  pro- 
visions of  [section  399  of]  this  act  is  not  a  part  of  the  time  limited 
for  the  conunencement  of  an  action  against  his  executor  or  admin- 
istrator. If  letters  testamentary  or  letters  of  administration  upon 
his  estate  are  not  issued,  within  this  state,  at  least  six  months  before 
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the  expiration  of  the  time  to  bring  the  action,  as  extended  by  the  §§  I29g- 
foregoing  provision  of  this  section,  the  term  of  one  year  after  such  129k 

letters  are  issued  is  not  a  part  of  the  time  limited  for  the  commence- 
ment  of  such  an  action.    [Note  1946.] 

§  129g.  If  an  executor  or  administrator  is  defendant  in  an  action  Judgment 
pending  where  his  powers  cease,  and  the  plaintiff  [may]  has,  in  a  against 
proper  case,  proceeded  therein  against  him,  to  charge  him  personally,  ^^^^^^  ^^ 
£but]  a  judgment  or  other  determination,  thereafter  rendered  or  ^y^^or 
made  against  him,  is  not  of  any  force,  as  against  the  estate  of  the 
decedent,   or  a  person  succeeding  to  the  administration  thereof. 
[Note  1947.] 

§  129h.  A  judgment,  in  an  action  hereafter  commenced,  recovered  Enforcement 

against  an  executor  or  administrator,  without  describing  him  in  of  judgment 

his  representative  capacity,  cannot  be  enforced  against  the  property  ^ecuLr  or 

of  the  decedent,  except  by  the  special  direction  of  the  court,  con-  adminis- 

tained  therein.     [Note  1948.]  trator 

h.  receiver 

§  I29i  Where  the  estate  of  a  decedent  has  been  brought  under  ?^^®+»^^ 
the  jurisdiction  of  the  supreme  court,  by  an  action  for  partition  or  estate^^ 
distribution,  or  for  the  construction  or  establishment  of  a  will,  the 
court  may,  upon  the  death  of  the  sole  surviving  executor,  appoint 
a  receiver  of  the  estate,  pending  the  action,  upon  such  terms  and 
conditions  and  upon  such  notice  to  the  parties  interested,  as  the 
court  directs,  and  upon  such  security,  if  any,  as  to  the  court  seems 
proper.  For  the  purpose  of  carrying  into  effect  the  judgment  and 
orders  of  the  court,  in  relation  to  the  estate,  a  receiver  so  appointed 
is  the  successor  in  interest  of  the  surviving  executor;  and  has,  sub- 
ject to  the  direction  of  the  court,  the  like  power,  as  an  adminis- 
trator with  the  will  annexed.    [Note  1949.] 

I.  executions 

§  129J.  ^n  execution  to  collect  a  sum  of  money  cannot  be  issued,  Execution 
against  the  property  of  a  judgment  debtor,  who  has  died  since  the  S^dent 
entry  of  the  judgment  except  as  prescribed  in  the  next  two  sections. 
[Note  1950.] 

§  129k.  After  the  expiration  of  one  year  from  the  death  of  a  party'  Execution 
against  whom  a  final  judgment  for  a  sum  of  money,  or  directing  decedent 
the  payment  of  a  sum  of  money  is  rendered,  the  judgment  may  be 
enforced  by  execution  against  any  property  upon  which  it  is  a  lien 
with  hke  effect  as  if  the  judgment  debtor  was  still  living.  But  such 
an  execution  shall  not  be  issued,  unless  an  order  granting  leave  to 
issue  it  is  procured  from  the  court  from  which  the  execution  is  to 
be  issued,  and  a  decree  to  the  same  effect  is  procured  from  a  sur- 
rogate's court  of  this  state,  which  has  duly  granted  letters  testa- 
mentary or  letters  of  administration  upon  the  estate  of  the  deceased 
judgment  debtor.     [Where  the  lien  of  the  judgment  was  created 
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§  129k      as  prescribed  in  section  1251  of  this  act,]  Neither  the  order  nor  the 
"  decree  can  be  made  until  the  expiration  of  three  years  after  letters 

testamentary  or  letters  of  administration  have  been  duly  granted 
upon  the  estate  of  the  decedent,  and  for  that  purpose  such  a  lien 
existing  at  the  decedent^s  death  continues  for  three  years  and  six 
months  thereafter,  notwithstanding  the  previous  expiration  of  ten 
years  from  the  filing  of  the  judgment-roll.  But  where  the  decedent 
died  intestate  and  letters  of  administration  upon  his  estate  have 
not  been  granted  within  three  years  after  his  death  by  the  surrogate's 
court  of  the  county  in  which  the  decedent  resided  at  the  time  of 
his  death,  or  if  the  decedent  resided  out  of  the  state  at  the  time  of 
his  death,  and  letters  testamentary  or  letters  of  administration 
have  not  been  granted  within  the  same  time  by  the  surrogate's 
court  of  the  county  in  which  the  property  on  which  the  judgment 
is  a  lien  is  situated;  such  court  may  grant  the  decree  where  it  appears 
that  the  decedent  did  not  leave  any  personal  property  within  the 
state  upon  which  to  administer.  In  such  case  the  hen  of  the  judg- 
ment existing  at  the  decedent's  death  continues  for  three  years 
and  six  months  as  aforesaid.  Provided,  however,  that  such  judg- 
ment lien,  existing  at  the  decedent's  death,  upon  the  decedent's 
real  property,  or  some  portion  thereof,  may  be  enforced  and  payment 
thereof  obtained  during  the  said  three  years  after  granting  of  letters 
testamentary,  or  letters  of  administration,  by  the  proceeding  pro- 
vided '[and  prescribed  by  title  five  of  chapter  eighteen  of  this  act] 
for  in  the  surrogate's  court  for  the  disposition  of  decedent^ s  real  property 
for  the  payment  of  debts.  But  this  section  shall  not  apply  to  resJ 
estate  which  shall  have  been  conveyed,  or  hereafter  may  be  con- 
veyed by  the  deceased  judgment  debtor  during  his  lifetime,  if  such 
conveyance  was  made  in  fraud  of  his  creditors  or  any  of  them,  and 
any  judgment  creditor  of  said  deceased,  against  whose  judgment 
said  conveyance  shall  have  been,  or  may  hereafter  be,  declared  fraud- 
ulent by  the  judgment  and  decree  of  any  court  of  competent  jur- 
isdiction, may  enforce  his  said  judgment  against  such  real  property, 
with  like  effect  as  if  the  judgment  debtor  was  living,  and  it  shall  not 
be  necessary  to  obtain  the  leave  of  any  court  or  officer  tg  issue  such 
execution,  and  the  same  may  be  issued  at  any  time  to  the  sheriff 
of  the  county  where  such  property  is  or  may  be  situated.  The 
person  issuing  such  execution,  however,  shall  annex  thereto  a  de- 
scription of  the  real  estate  against  which  the  same  is  sought  to  be 
enforced,  as  aforesaid,  and  shall  indorse  on  said  execution  the  words 
**  Issued  under  section  129k  of  the  Decedent  Estate  Law  "'[section  1380 
of  the  code  of  civil  procedure,]  whereupon  said  sheriff  shall  enforce 
said  execution  as  therein  directed,  against  the  property  so  described, 
and  not  against  any  other  property,  either  real  or  personal,  and  all 
provisions  of  law  relating  to  the  sale  and  conveyance  of  real  estate 
on  execution  and  the  redemption  thereof  shall  apply  thereto:  [Note 
1951.] 
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§  12M.  Leave  to  issue  an  execution,  as  prescribed  in  the  last  siection  §§.1291- 
must  be  procured  as  follows:  129n 

1.  Notice  of  the  application,  to  the  court,  from  which  the  ex-  Eocecution 
ecution  is  to  be  issued,  for  an  order,  granting  leave  to  issue  the  against 
execution,  must  be  given  to  the  person  or  persons,  whose  interest  in  decedent 
the  property  will  be  afifected  by  a  sale  by  virtue  of  the  execution, 

and  also  to  the  executor  or  administrator  of  the  judgment  debtor. 
The  general  rules  of  practice  may  prescribe  the  manner  in  which 
the  notice  must  be  given;  until  provision  is  so  made  therein,  it  must 
be  served,  either  personally,  or  in  such  manner  as  the  court  pre- 
scribes, [in  an  order  to  show  cause].  Leave  shall  not  be  granted, 
except  upon  proof,  by  affidavit,  to  the  satisfaction  of  the  court,  that 
the  judgment  remains  wholly  or  partly  unsatisfied; 

2.  For  the  purpose  of  procuring  a  decree  from  the  surrogate's 
court,  granting  leave  to  issue  the  execution,  the  judgment  cred" 
itor  must  present  to  that  court,  a  written  petition,  duly  verified* 
setting  forth  the  facts,  and  praying  for  such  a  decree;  and  that  the 
persons,  specified  in  the  first  subdivision  of  this  section,  may  be 
cited,  to  show  cause  why  it  should  not  be  granted.  Upon  the  pre- 
sentation of  such  a  petition,  the  surrogate  must  issue  a  citation 
accordingly,  which  said  citation  may  be  served  in  the  same  manner 
as  is  provided  in  the  first  subdivision  of  this  seotion  for  the  service 
or  giving  of  a  notice  to  the  parties  or  persons  therein  mentioned, 
and,  if  the  general  rules  of  practice  of  the  supreme  court  do  not  pro- 
vide for  a  mode  of  giving  such  notice,  such  citation  must  be  served 
in  such  manner  as  the  surrogate  by  order  may  prescribe,  or  as  is 
otherwise  provided  by  law;  and,  upon  the  return  thereof,  he  must 
make  such  a  decree  in  the  premises  as  justice  requires.    [Note  1952;] 

§  129in.  £The  last  six  sections]     The  provisions  relating  to  the  Execution 
issuance  of  an  execution  against  the  estate  of  a  decedent  do  not  affect  *K*i?s* 
the  right  of  a  judgment  creditor  to  enforce  a  judgment,  against  the  h!S^^^^ 
property  of  one  or  more  surviving  judgment  debtors,  as  if  all  the 
judgment  debtors  were  living.    [Note  1953.] 


ARTICLE  4B 

Execution  Against  Executor  or  Administrator 

§   129n.    An  execution  shall  not  be  issued,  upon  a  judgment  for  a  Execution 
sum  of  money,  against  an  executor  or  administrator,  in  his  repre-  against 
sentative  capacity,  until  an  order,  permitting  it  to  he  issued,  has  ^^^^^^ 
been  made  by  the  surrogate,  from  whose  court  the  letters  were  issued,  trator 
Such  an  order  must  specify  the  sum  to  be  collected;  and  the  execu- 
tion must  be  indorsed  with  a  direction  to  collect  that  sum.    [Note 
1954.] 
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§§  129o-  §  129o.  At  least  six  days'  notice  of  the  application  for  an  order 

129q  specified  in  the  last  section,  must  be  personally  served  upon  the 

"^    jr~r         executor  or  administrator,  unless  it  appears  that  service  cannot 

for^rder^^'^      be  SO  made  with  due  diUgence;  in  which  case,  notice  must  be  given 

to  such  persons,  and  in  such  manner,  as  the  surrogate  directs,  by 
an  order  to  show  cause  why  the  appUcation  should  not  be  granted. 
Where  it  appears  that  the  assets,  after  payment  of  all  sums  charge- 
able against  them  for  expenses,  and  for  claims  entitled  to  priority 
as  against  the  plaintiff,  are  not  or  will  not  be,  sufficient  to  pay  all 
the  debts,  legacies,  or  other  claims  of  the  class  to  which  the  plain- 
tiff's claim  belongs,  the  sum,  directed  to  be  collected  by  the  execution, 
shall  not  exceed  the  plaintiff's  just  proportion  of.  the  assets.  In 
that  case,  one  or  more  orders  may  be  afterwards  made  in  Uke  man- 
ner, and  one  or  more  executions  may  be  afterwards  issued,  whenever 
it  appears  that  the  sum,  directed  to  be  collected  by  the  first  execu- 
tion, is  less  than  the  plaintiff's  just  proportion.    [Note  1955.] 

Security  §  129p.  Where  a  judgment  has  been  rendered  against  an  exe- 

therein  utor  or  administrator,  for  a  legacy  or  distributive  share,  the  sur- 

rogate, before  granting  an  order,  permitting  an  execution  to  be 
issued  thereupon,  may,  and  in  a  proper  case,  must,  require  the  ap- 
pUcant  to  file  in  his  office,  an  undertaking  to  the  defendant,  in  such 
a  sum,  and  with  such  sureties,  as  the  surrogate  directs,  to  the  effect, 
that  if,  after  collection  of  any  sum  of  money  by  virtue  of  the  exe- 
cution, the  remaining  assets  are  not  sufficient  to  pay  all  sums,  for 
which  the  defendant  is  chargeable,  for  expenses,  claims  entitled 
to  priority  as  against  the  applicant,  and  the  other  legacies  or  dis- 
tributive shares,  of  the  class  to  which  the  appUcant's  claim  belongs, 
the  plaintiff  will  refund  to  the  defendant,  the  sum,  so  collected,  or 
such  ratable  part  thereof,  with  the  other  legatees  or  representatives  of 
the  same  class,  as  is  necessary  to  make  up  the  deficiency.    [Note  1956.] 

§  129q.  In  an  action  brought  by  an  executor  or  administrator,  where 
a  balance  is  found  to  be  due  to  the  defendant  upon  a  counterclaim  con- 
sisting of  a  demand  against  the  decedent  belonging  at  the  time  of  his 
death  to  the  defendant  and  judgment  therefor  is  rendered,  execution 
can  be  issued  upon  such  a  judgment  only  in  a  case  where  it  could 
be  issued  upon  a  judgment  in  an  action  against  the  executor  or 
administrator.     [Note  1957.] 

§  2.  Section  101  of  the  Decedent's  Estate  Law  is  hereby  repealed. 
[Note  1958.] 
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Effect 


§  3.  This  act  shall  take  effect  September  first,  nineteen  hundred 
and  sixteen. 


DOMESTIC  RELATIONS  LAW 

(Provisions  from  the  Code  of  Civil  Procedure  down  to  January  1, 

1915,  assigned  to  the  Domestic  Relations  Law.) 


Domestic  Relations  Law 

An  Act  to  aanend'  chapter  nineteen  of  the  laws  of  nineteen,  hundred 
nine,  eMitled  "  An  Act  relating  to  domestic  relations  constir 
tnting:  chapter  fourteen  of  the  Consolidated  Laws." 

The  Peopk  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly f  do  enact  as  follows: 

Section  1.  The  Domestic  Relations  Law  is  hereby  amended  by 
adding  thereto  the  following  sections:  §§  61a-61c 

§  61.  If  the  plaintilBE  in  an  action  for  slander  hr ought  by  a  woman  Damages  in 
f&r  words  imputing  unchastiiy  is  married,  the  daniages  recovered  are  gia^n^er^^ 
her  separate  property.  [Note  1959.] 

ARTICLE  liA 

Divorce^  Separation  and  Annulment 
a.  generally 

§  61a.  Where  an  order  is  made  in  an  action  for  divorce  or  sepa-  Security  in 
ration  for  custody,  maintenance  or  support  the  court  may  require  security  divorce  and 
for  the  payment  of  the  moneys  provided  in  the  order.    [Note  I960.]  separation 

§  61b.  Where  an  action  is  brought  [as  prescribed  in  either  of  the  Alimony  and 
last  two  articles,]  for  a  separation  or  a  divorce,  the  court  may,  in  expenses  in 
its  discretion,  during  the  pendency  thereof,  from  time  to  time,  make  geparation 
and  modify  an  order  or  orders,  requiring  the  husband  to  pay  any 
sum.  or  sums  of  money,  necessary  to  enable  the  wife  to  carry  on  or 
defend  the  action,  or  to  provide  suitably  for  the  education  and  main- 
tenance of  the  children  of  the  marriage,  or  for  the  support  of  the 
wife,  having  regard  to  the  circumstances  of  the  respective  parties. 
[Note  196L] 

§  61c.  Where  an  action  is  brought  by  either  husband  or  wife.   Maintenance 
for  divorce  or  separation,  [as  prescribed  in  either  of  the  last  two  and  support 
articles,!  the  court  must,  except  as  otherwise  expressly  prescribed  c^jj^n^ 
tin  those  articles,]  give,  either  in  the  [final]  judgment,  or  by  one  divorce  and 
or  more  orders,  made  from  time  to  time,  before  [final]  judgment,  separation 
such  directions  as  justice  requires,   between  the  parties,   for  the 
custody,  care,  education,  and  maintenance  of  any  of  the  children 
of  the  marriage,  and  where  the  action  is  brought  by  the  wife,  for 
the  support  of  the  plaintijff.     The  court  may,  by  order,  upon  the 
appUcation  of  either  party  to  the  action,  after  due  notice  to  the  other, 
to  be  given  in  such  manner  as  the  court  shall  prescribe,  at  any  time 
after  [finalj  judgment,  annul,  vary  or  modify  such  directions,  or  in 
case  no  such  direction  or  directions  shall  have  been  made,  amend 
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§§  62-6 2a    it  by  inserting  such  direction  or  directions  as  justice  requires  for 

the  custody,  care,  education  and  maintenance  of  any  such  child  or 
children  in  such  [final]  judgment  or  order  or  orders.  But  no  such 
appUcation  shall  be  made  by  a  defendant  unless  leave  to  make  the 
same  shall  have  been  previously  granted  by  the  court  by  order  made 
upon  or  without  notice  as  the  court  in  its  discretion  may  deem  proper 
after  presentation  to  the  court  of  satisfactory  proof  that  justice 
requires  that  such  an  application  should  be  entertained.  Where  an 
action  is  brought  by  a  wife  [as  prescribed  in  article  second  of  this 
chapter,]  for  divorce,  and  a  [final]  judgment  of  divorce  has  been 
rendered  in  her  favor,  the  court,  upon  the  apphcation  of  the  defend- 
ant on  notice,  and  on  proof  of  the  marriage  of  the  plaintiff  after  such 
[final]  judgment,  must  by  order  modify  such  [final]  judgment  and 
any  orders  made  with  respect  thereto,  by  annulling  the  provisions 
of  such  [final]  judgment  or  orders,  or  of  both,  directing  payments 
of  money  for  the  support  of  the  plaintiff.    [Note  1962.] 


Causes  for 
action  for 
divorce 
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b.  divorce 

§  62.  In  either  of  the  following  cases,  a  husband  or  a  wife  may 
maintain  an  action,  against  the  other  party  to  the  marriage,  to  pro- 
cure a  judgment,  divorcing  the  parties  and  dissolving  the  marriage, 
by  reason  of  the  defendant's  adultery: 

1.  Where  both  parties  were  residents  of  the  state,  when  the  offence 
was  committed; 

2.  Where  the  parties  were  married  within  the  state; 

3.  Where  the  plaintiff  was  a  resident  of  the  state,  when  the  offence 
was  committed,  and  is  a  resident  thereof,  when  the  action  is  com- 
menced; 

4.  Where  the  offence  was  committed  within  the  state,  and  the 
injured  party,  when  the  action  is  commenced,  is  a  resident  of  the 
state.     [Note  1963.] 

§  62a.  In  either  of  the  following  cases,  the  plaintiff  is  not  entitled 
to  a  divorce,  although  the  adultery  is  established : 

1.  Where  the  offense  was  committed  by  the  procurement  or  with 
the  connivance  of  the  plaintiff; 

2.  Where  the  offense  charged  has  been  forgiven  by  the  plaintiff. 
The  forgiveness  may  be  proved,  either  affirmatively,  or  by  the 
voluntary  cohabitation  of  the  parties,  with  the  knowledge  of  the 
fact; 

3.  Where  there  has  been  no  express  forgiveness,  and  no  voluntary 
cohabition  of  the  parties;  but  the  action  was  not  commenced 
within  five  years  after  the  discovery,  by  the  plaintiff,  of  the  offence 
charged; 

4.  Where  the  plaintiff  has  also  been  guilty  of  adultery,  under 
such  circumstances,  that  the  defendant  would  have  been  entitled^ 
if  innocent,  to  a  divorce.     [Note  1964.] 
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§  62b.  The  defendant  in  an  action  for  divorce  may  set  up  the  §§  62b- 
adulteiy  of  the  plaintiff  or  any  other  matter  which  would  be  a  bar  62g 

to  a  divorce,  separation,  or  the  annulling  of  a  marriage  contract;  "jT^: : 

and  if  an  issue  is  taken  thereon,  it  shall  be  tried  at  the  same  time  actionTor^ 

and  in  the  same  manner  as  other  issues  of  fact  in  the  cause.     [Note  divorce 
1965.] 

§  62c.  If  a  married  woman  dwells  within  the  state,  when  she  com-  Residence  of 
mences  an  action  against  her  husband,  for  divorce,  [as  prescribed  in  ^o^^^in 
either  of  the  last  two  articles]  she  is  deemed  a  resident  thereof,  action  for 
although  her  husband  resides  elsewhere.     [Note  1966.]  divorce 

§  62d.  [Where  the  action  is  brought  by  the  wife,  the  following  Maintenance 
regulations  apply  to  the  proceedings:   2.]    The  court   miy,   in  a^dmipport 
an  action  for  divorce  brought  by  the  wife,  in  the  [final]  judgment  childreir^ 
dissolving  the  marriage,  require  the  defendant  to  provide  suitably  divorce 
for  the  education  and  maintenance  of  the  children  of  the  marriage, 
and  for  the  support  of  plaintiff,  as  justice  requires,  having  regard 
to  the  circumstances  of  the  respective  parties;  and  may,  by  order, 
upon  the  appUcation  of  either  party  to  the  action,  and  after  due 
notice  to  the  other,  to  be  given  in  such  manner  as  the  court  shall 
prescribe,  at  any  time  after  [final]  judgment  whether  heretofore 
or  hereafter  rendered,  annul,  vary  or  modify  such  a  direction.    But 
no  such  appUcation  shall  be  made  by  a  defendant  unless  l^ave  to 
make  the  same  shall  have  been  previously  granted  by  the  court 
by  order  made  upon  or  without  notice  as  the  court  in  its  discretion 
may  deem  proper  after  presentation  to  the  court  of  satisfactory 
proof  that  justice  requires  that  such  an  appUcation  should  be  enter- 
tained.   [Note  1957.] 

§  62e.  If,  when  final  judgment  is  rendered,  in  an  action  for  divorce  Property 
brought  by  the  wifcy  dissolving  the  marriage,  the  plaintiff  is  the  owner  "8^***  '^ 
of  any  real  property;  or  has,  in  her  possession,  or  under  her  control,  dissohition 
any  personal  property,  or  thing  in  action,  which  was  left  with  her  brought  by 
by  the  defendant,  or  acquired  by  her  own  industry,  or  given  to  her  wife 
by  bequest  or  otherwise;  or  if  she  is  or  may  thereafter  become  entitled 
to  any  property,  by  the  decease  of  a  relative  intestate;  the  defendant 
shaU  not  have  any  interest  therein,  absolute  or  contingent,  before 
or  after  her  death.    [Note  1968.] 

§  62f.  A  judgment  in  an  action  for  divorce  brought  by  the  husband  Property 
dissolving  the  marriage  does  not  impair,  or  otherwise  affect,  the  "^*si? 
plaintiff's  rights  and  interests,  in  and  to  any  real  or  personal  prop-  dLsoiution 
erty,  which  the  defendant  owns  or  possesses,  when  the  judgment   brought  by 
is  rendered.     [Note  1969.]  husband 

§  622.  Where  final  judgment  is  rendered  dissolving  the  mar-  Right  of 

riage,  in  an  action  brought  by  the  wife,  the  plaintiff's  inchoate  right  ^^^^'^  ^ 

of  dower,  in  any  real  property,  of  which  the  defendant  then  is  or  dLeolution 

was  theretofore  seized,  is  not  affected  by  the  judgment.  ^  [Note  1970.]  brought  by 

wife 
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§§  63l-  §  6r2h^  Where  judgment  is  rendered  in  an  action  for  divorce  hroug^ 

63a  by.  the  husbcmd  dissolving  the-marriage*  the  defendant  is  not  entitled 

Tj.  . .    . to  dower  in  any  of  the  plaintiff's  real  property,  or  to  a  distributive- 

K.1tc..  share  in  his  personal  pit,perty.    [Note- 1971-.] 
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§  62i.  Whenever  the  relation  of  husband  and  wife  ceases  by  the 
entry  of  a  judgment  dissolving  the  marriage,  the  defendant  guilty 
of  adultery  is  not  entitled  to  any  interest  in  any  policy  of  insurance 
on  the  life  of  the  plaintiff,  wherein  such  defendant  is  named  as-  a 
beneficiary,  and  the  plaintiff  may  apply  to  the  court  granting  the 
final  decree  or  to  a  special  term  of  the  supreme  court  on  notice  to 
the  defendant,  or  the  attorney  who  appeared  for  defendant  in  action 
for  divorce,  and  to  the  insurance  company  issuing  the  policy  or 
policies,  for  an  order  directing  the  insurance  company  issuing  the 
policy  or  policies  to  substitute  therein  such  beneficiary  as  the  plain- 
tiff may  nominate.  In  case  where  it  is  shown  that  the  defendant, 
has  contributed  from  his  or  her  separate  estate  toward  the  payment, 
of  the  premiums  on  such  policy,  the  court  shall  grant  such  order  on 
such  terms  as  in  the  discretion  of  the  court  shall  be  equitable.  This^ 
section  shall  also  apply  in  like  manner  when  the  defendant  obtains  a 
decree  against  the  plaintiff  on  a  counterclaim.    [Note  1972.] 

§  62j.  An  officer  of  a  court,  with  whom  the  proceedings  in  an 
action  for  divorce  are  filed,  or  before  whom  the  testimony  is  taken, 
or  his  clerk,  either  before  or  after  the  termination  of  the  suit,  shall 
not  permit  a  copy  of  any  of  the  pleadings  or  testimony,  or  of  the 
substance  of  the  details  thereof,  to  be  taken  by  any  other  person 
than  a  party  or  the  attorney  or  counsel  of  a  party,  who  has  appeared 
in  the  cause,  without  a  special  order  of  the  court.     [Note  1973.] 

c.  separation 

§  63.  In  either  of  the  cases  specified  in  the  next  section  an  action 
may  be  maintained,  by  a  husband  or  wife,  against  the  other  party 
to  the  marriage,  to  procure  a  judgment,  separating  the  parties  from 
bed  and  board,  iforever,  or  for  a  Umited  time,  for  either  of  the  follow- 
ing causes: 

1.  The  cruel  and  inhuman  treatment  of  the  plaintiff  by  the 
defendant; 

2.  Such  conduct,  on  the  part  of  the  defendant  towards  the  pWn- 
tiff,  as  may  render  it  unsafe  and  improper  for  the  fomier  to  cohabit 
with  the  latter; 

3.  The  abandonment  of  the  plaintiff  by  the  defendant; 

4.  Where  the  wife  is  plaintiff,  the  neglect  or  refusal  of  the  defend** 
ant  to  provide  for  her.    [Note  1974.] 
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§  63'a.  Such  ml  action  may  be  aauaintained,  in  either  of  the  following  §§  63aHi4 

cases: 


Cases  in 

1.  Where  both  parties  are  residents  of  the  state<  when  the  action  which  action 
is  commenced;  forsepara- 

2.  Where  the  parties  are  married  within  the  state,  and  the  plaintiff  tainable 
is  a  resident  thereof,  when  the  action  is  commenced; 

3.  Where  the  parties,  having  been  married  without  the  state, 
have  become  residents  of  the  state,  and  have  continued  to  be  resi- 
dents thereof  at  least  one  year;,  and  the  plaintiff  is  such  a  resident, 
when  the  action  is  commenced.    [Note  1975.] 

§  63h.  If  a  married  woman  dwells  within  the  state,  when  she  com-  Residence  of 
mences  an  action  against  her  husband,  [as  prescribed  in  either  of  w^^in 
the  last  two  articlesj /or  separaiion,  she  is  deemed  a  resident  thereof i   separation 
although  the  husband  resides  elsewhere.    [Note  1976.] 

§  63c.  In  an  action  for  separation  from  bed  and  board  the  defend-  ^^^ 
ant  may  set  up*,  in  justification,  the  misconduct  of  the  plaintiff;  and 
if  that  defence  is  established  to  the  satisfaction  of  the  court,  the 
defendant  ia  entitled  to  judgment.    [Note  1977.] 

§  63d.  Where  the  action  is  brought  by  the  wife,  the  court  may,  in  Maintenance 
the   [final}  judgment  of  separation,  give  such  directions,  as  the  o^^f^^^d* 
nature  and  circumstances  of  the  case  require.     In  particular,   it  children  in 
may  compel  the  defendant  to  provide  suitably  for  the  education  separation 
and  maintenance  of  the  children  of  the  marriage,  and  for  the  support 
of  the  pLaintiff,  as  justice  requires,  having  regard  to  the  circumstances 
of  the  respective  parties.     And  the  court  may,  in  such  an  action, 
render  a  judgment,  compelUng  the  defendant  to  make  the  provision 
specified  in  this  section,  where,  under  the  circumstances  of  the  case, 
such  a  judgment  is  proper,  without  rendering  a  judgment  of  separa- 
tion.    [Note  1978.] 

§  63e.  Upon  the  joint  application  of  the  parties,  accompanied  Canceling  of 
with  satisfactory  evidence  of  their  reconciliation,  a  judgment  for  a  judgment  of 
separation,  forever,  or  for  a  limited  period  [rendered  as  prescribed  reparation 
in  this  article,]  may  be  revoked,  at  any  time,  by  the  court  which 
rendered  it,  subject  to  such  regulations  and  restrictions  as  the  court 
thinks  fit  to  impose.     [Note  1979.] 

d.  annulment 

§  64.  An  action  may  be  maintained  by  the  woman,  to  procure  a  Annulment 
judgment,  declaring  a  marriage  contract  void,  and  annuling  the  o^D^amage 
marriage,  under  the  following  circumstances: 

1.  Where  the  plaintiff  had  not  attained  the  age  of  sixteen  years 
at  the  time  of  the  marriage; 

2.  Where  the  marriage  took  place  without  the  consent  of  her 
father,  mother,  guardian,  or  other  person  having  the  legal  charge 
of  her  person; 

3.  Where  it  was  not  followed  by  consummation  or  cohabitation, 
and  was  not  ratified  by  any  mutual  assent  of  the  parties,  after  the 
plaintiff  attained  the  age  of  sixteen  years.     [Note  1980.] 
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§§  64a-64e  §  64a.  An  action  may  also  be  maintained  to  procure  a  judgment 
declaring  a  marriage  contract  void  and  annuling  the  marriage,  for 
either  of  the  following  causes,  existing  at  the  time  of  the  marriage: 

1.  That  one  or  both  of  the  parties  had  not  attained  the  age  of 
legal  consent; 

2.  That  the  former  husband  or  wife  of  one  of  the  parties  was 
living,  and  that  the  marriage  with  the  former  husband  or  wife  was 
then  in  force; 

3.  That  one  of  the  parties  was  an  idiot  or  a  lunatic; 

4.  That  the  consent  of  one  of  the  parties  was  obtained  by  force, 
duress,  or  fraud; 

5.  That  one  of  the  parties  was  physically  incapable  of  entering 
into  the  marriage  state.  But  an  action  can  be  maintained,  under 
this  subdivision,  only  where  the  incapacity  continues,  and  is  incur- 
able.    [Note  1981.] 

§  64b.  An  action  to  annul  a  marriage  on  the  ground  that  one  of 
the  parties  had  not  attained  the  age  of  legal  consent,  may  be  main- 
tained by  the  infant,  or  by  either  parent  of  the  infant,  or  by  the 
guardian  of  the  infant's  person;  or  the  court  may  allow  the  action 
to  be  maintained  by  any  person,  as  the  next  friend  of  the  infant. 
But  a  marriage  shall  not  be  annulled,  at  the  suit  of  a  party  who  was 
of  the  age  of  legal  consent  when  it  was  contracted,  or  where  it  appears 
that  the  parties,  for  any  time  after  they  attained  that  age,  freely 
cohabited  as  husband  and  wife.     [Note  1982.] 

§  64c.  An  action  to  annul  a  marriage,  upon  the  ground  that  the 
former  husband  or  wife  of  one  of  the  parties  was  living,  the  former 
marriage  being  in  force,  may  be  maintained  by  either  of  the  parties 
during  the  lifetime  of  the  other,  or  by  the  former  husband  or  wife. 
[Note  1983.] 

§  64d.  An  action  to  annul  a  marriage,  on  the  ground  that  one  of 
the  parties  thereto  was  an  idiot,  may  be  maintained,  at  any  time 
during  the  Ufe-time  of  either  party,  by  any  relative  of  the  idiot, 
who  has  an  interest  to  avoid  the  marriage.     [Note  1984.] 

§  64e.  An  action  to  annul  a  marriage,  on  the  ground  that  one  of 
the  parties  thereto  was  a  lunatic,  may  be  maintained,  at  any  time 
during  the  continuance  of  the  lunacy,  or,  after  the  death  of  the 
lunatic  in  that  condition,  and  during  the  life  of  the  other  party  to 
the  marriage,  by  any  relative  of  the  lunatic,  who  has  an  interest 
to  avoid  the  marriage.  Such  an  action  may  also  be  maintained  by 
the  lunatic,  at  any  time  after  restoration  to  a  sound  mind;  but  in 
that  case,  the  marriage  shall  not  be  annulled,  if  it  appears  that  the 
parties  freely  cohabited  as  husband  and  wife,  after  the  lunatic  was 
restored  to  a  sound  mind.     [Note  1985.] 
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§  64f.  Where  no  relative  of  the  idiot  or  lunatic  brings  an  action   §§  64f-64J 
to  annul  the  marriage,  as  prescribed  in  either  of  the  last  two  sections,    Annuim    t"" 
the  court  may  allow  an  action  for  that  purpose  to  be  maintained,  of  marriage 
at  any  time  during  the  lifetime  of  both  the  parties  to  the  marriage,  of  lunatic 
by  any  person  as  the  next  friend  of  the  idiot  or  lunatic.     But  this  or  idiot  by 
section  does  not  apply,  where  the  marriage  might  have  been  annulled,  ^®^  friend 
at  the  suit  of  the  lunatic,  as  prescribed  in  the  last  section.     [Note 
1986.] 

§  64g.  An  action  to  annul  a  marriage,  on  the  ground  that  the  Annulment 
consent  of  one  of  the  parties  thereto  was  obtained  by  force,  duress,  ^^  i^rriage 
or  fraud,  may  be  maintained,  at  any  time,  by  the  party  whose  consent  ^tc.      •  ' 
was  so  obtained.     Such  an  action  may  also  be  maintained,  during 
the  Ufe-time  of  the  other  party,  by  the  parent  or  the  guardian  of 
the  person  of  the  party,  whose  consent  was  so  obtained,  or  by  any 
relative  of  that  party,  who  has  an  interest  to  avoid  the  marriage. 
But  a  marriage  shall  not  be  annulled  on  the  ground  of  force  or  duress, 
if  it  appears  that,  at  any  time  before  the  conmiencement  of  the 
action,  the  parties  thereto  voluntarily  cohabited  as  husband  and 
wife;  or  on  the  ground  of  fraud,  if  it  appears  that,  at  any  time  before 
the  commencement  thereof,  the  parties  voluntarily  cohabited  as 
husband  and  wife,  with  a  full  knowledge  of  the  facts  constituting 
the  fraud.     [Note  1987.] 

64h.  An  action  to  annul  a  marriage,  on  the  ground  that  one  of  the  Annulment 
parties  was  physically  incapable  of  entering  into  the  marriage  state,  of  marriage 
may  be  maintained  by  the  injured  party  against  the  party  whose  'ormcapacity 
incapacity  is  alleged;  or  such  an  action  may  be  maintained  by  the 
party  who  was  incapable  against  the  other  party,  provided  the 
incapable  party  was  unaware  of  the  incapacity  at  the  time  of  mar- 
riage, or  if  aware  of  such  incapacity,  did  not  know  it  was  incurable. 
[Note  1988.] 

§  64i.  An  action  to  annul  a  marriage  on  the  ground  of  physical  Limitation 
incapacity  J  prescribed  in  the  last  section  must  be  commenced  before  ^^*^^  1^^ 
five  years  have  expired  since  the  marriage.     [Note  1989.]  S^arriage 

for  incapacity 

64j.  The  court  must,  upon  the  application  of  the  plaintiff  in  an  Custody  of 
action  to  annul  a  marriage,  award  the  custody  of  the  children  of  a  children  in 
marriage,  which  is  annulled  on  the  ground  of  force,  duress,  or  fraud,  ^Xient 
to  the  innocent  parent,  unless  it  appea  s  that  the  latter  is  unfit,  for  of  marriage 
any  reason,  to  have  the  custody  of  one  or  more  of  the  children,  in 
which  case  the  court  must  give  such  directions  relating  thereto,  as 
the  interests  of  the  child  or  children  require.     The  judgment  may 
make  provision  for  the  education  and  maintenance  of  the  children, 
out  of  the  property  of  the  guilty  parent.     [Note  1990.] 
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ARTICLE  4B 

Legitimacy  of  children 

I  65%.  Where  it  appears,  and  the  judgment  determines  in  em 
action  to  oMmd  a  marriagis  on  the  ground  thai  the  former  kuaband  or 
wife  was  Kvin/Q,  the  former  marriage  being  in  force,  that  the  subsequent 
marriage  was  contracted  by  at  least  one  of  the  parties  thereto  in 
good  faith^  and  with  the  full  belief  that  the  former  husband  or  wife 
was  dead  ot  that  the  former  marriage  had  been  annulled  or  dissolved, 
or  without  any  knowledge  on  the  part  of  the  innocent  i>arty  of  such 
former  marriage,  the  issue  of  the  subsequent  marriage,  bom  or 
begotten  before  the  final  judgment,  are  deemed  for  all  purposes,  the- 
legitimate  diildren  of  the  parent,  who  at  the  time  of  the  marriage 
was  competent  to  contract,  and  are  entitled  to  succeed  as  sudb, 
in  the  same  mannw  as  other  legitimate  children,  to  the  real  and 
personal  estate  of  said  parent;  [and  the  issue  so  entitled  must  be 
specified  in  the  judgment,  and  the  innocent  party  must  be  awarded 
their  custody, J  and  he  or  she  is  entitled  to  appoint  a  guardian  of 
their  persons  by  will.  This  section  shall  be  construed  to  extend  to 
a8  cases  where  the  judgment  or  decree  of  nullity  of  such  subsequent 
mamage  is  rendered  aftw  the  passage  of  this  act,  whether  such  sub- 
sequent  marriage  was  contracted  before  or  after  the  passage  hereof. 
[Note  1991J 

§  65<L.  A  child  of  a  marriage,  which  is  annulled  on  the  ground  of 
the  idiocy  or  lunacy  of  one  of  its  parents,  is  deemed,  for  all  purposes, 
the  legitimate  child  of  the  parent  who  is  of  sound  mind.    [Note  1992. 


§  65b.  A  child  of  a  marriage,  which  is  annulled  on  the  ground 
that  (me  or  both  of  the  parties  had  not  attained  the  ^e  of  legal 
coosent,  is  deemed,  for  all  purposes,  the  legitimate  child  of  both 
parents.     [Note  1998.] 


§  65c.  Where  the  action  for  divorce  is  brought  by  the  husband, 
[the  following  regulations  apply  to  the  proceedings:]  [l-l  the 
legitimacy  of  a  child,  born  or  begotten  before  the  commission  of 
the  offence  charged,  is  not  affected  by  a  judgment  dissolving  the 
marriage;  but  the  legitimacy  of  any  other  child  of  the  wife  may  be 
determined,  as  one  of  the  issues  in  the  action.    [Note  1994.] 

§  65d.  The  legitimacy  of  any  child  of  the  marriage,  bom  &e 
begotten  before  the  commencement  of  [tbej  em  action  for  divorce 
is  not  affected  by  the  judgment  dissolving  the  marriage.     [Note  1995.) 
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ARTICLE  5 A  |§  66-Md 

Infant 

§  66.  From  the  time  of  the  C^ling  of  a  petition  ,3  comnneneement  Infaa*  » 
of  an  action  for,  by  or  in  behalf  of  an  infant,  [praying  for  an  order  ^^^  ^^ 
directing]  for  a  conveyance,  or  a  sale,  mortgage,  or  lease  of  his  real  ^'"^ 
|)roperty,  or  of  an  interest  in  real  property,  the  infant  is  considered 
a  ward  of  the  com-t,  with  respect  to  that  real  property  or  interest, 
and  the  income  and  proceeds  thereof.     [Note  1996.] 

§  66a.  Where  an  infant  has  a  right  of  action,  he  is  entitled  to  Infant's 
maintain  an  action  thereon;  and  the  same  shall  not  be  deferred  or  ri«^tof 
delayed,  on  account  of  his  infancy.     [Note  1997.]  fusHon 

§  66b.  Any  action  relating  to  real  property  [specified  in  this  title  J  Action  by 
xoay  be  maintained  by  or  against  an  infant  in  his  own  name.  [Note  ^^  agwnst 
1998.] 


anin£ftnt 
affecting  real 
properly 


§  66c.  Where  a  widow,  not  having  a  right  to  dower,  recovers  Action  by 
dower  against  an  infant,  by  the  default  or  collusion  of  his  guardian,   ^l^J^' 
the  infant  shall  not  be  prejudiced  thereby;  but  when  he  comes  of  full  wroi^l/ 
age,  he  may  bring  an  action  of  ejectment  against  the  widow,  to  subjected 
recover  the  property  so  wrongfully  awarded  for  dower,  witTi  damages  to<iim« 
from  the  time  when  she  entered  into  possession,  although  that  is 
more  than  six  years  before  the  conmiencement  of  the  action.     [Note 
1999.] 

§  66d.  Where  a  party  entitled  to  receive  a  portion  of  the  proceeds  Disposition 
of  the  sale  of  real  property  in  an  action  or  proceeding  is  an  infant,  ojp'jx^eeds 
the  court  may  direct  it  to  be  invested  in  permanent  securities  in  SifanVs^ 
the  name  and  for  the  benefit  of  the  infant,  or  it  may  direct  it  to  be  property 
paid  over  to  the  general  guardian  of  the  said  infant  when  the  guardian 
shaU  have  executed  to  such  infant  a  bond  with  two  sureties  which 
shall  be  approved  by  the  court;  or,  if  any  of  the  moneys  arising  from 
the  proceeds  of  such  sale  shall  have  been  paid  to  the  county  treasurer, 
and  on  due  proof  that  such  money  has  remained  uninvested  in  per- 
manent securities  for  the  space  of  three  months,  may  direct  the  same 
to  be  paid  to  the  general  guardian  of  such  infant  upon  his  giving  an 
undertaking  in  an  amount  and  with  securities  satisfactory  to  the 
court  for  the  faithful  execution  of  his  trust.  In  the  case  of  an  infant 
residing  without  the  state,  and  having  in  the  state  or  country  where 
he  or  she  resides  a  general  guardian  or  person  duly  appointed  under 
the  laws  of  such  state  or  country,  to  the  control  and  entitled,  by  the 
laws  of  such  state  or  country,  to  the  custody  of  the  money  of  such 
infant,  the  court,  upon  satisfactory  proof  of  such  facts  and  of  the 
-suffioi^icy  of  tbe  bond  or  security  given  by  such  general  guardian 
or  person  in  such  state  or  country  by  the  certificate  of  a  judge  of  a 
court  of  record  of  such  state  or  country,  or  otherwise,  may  direct 
that  the  person  of  such  infant  arising  upon  such  sale  shall  be  paid 
over  to  such  general  guardian  or  person.     [Note  2000.] 
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§§  66e-66h  §  66e.  Except  in  a  case  where  it  is  otherwise  specially  prescribed 
by  law,  a  guardian,  appointed  for  an  infant  [as  prescribed  in  this 
article,]  shall  not  be  permitted  to  receive  money  or  property  of 
the  infant,  other  than  costs  and  expenses  allowed  to  the  guardian 
by  the  court,  until  he  has  given  sufficient  security,  approved  by  a 
judge  of  the  court,  or  a  county  judge,  to  account  for  and  apply  the 
same,  under  the  direction  of  the  court.  [The  last  two  sections  doj 
This  section  does  not  apply  to  the  general  guardian  of  the  infant, 
who  has  been  appointed  his  guardian  ad  Utem,  [as  prescribed  in 
this  article;]  but  the  court  may,  at  any  time,  require  the  general 
guardian  to  give  additional  security  for  the  faithful  discharge  of 
his  trust,  before  receiving  money  or  property  of  the  infant  under  a 
judgment  or  order  in  the  action.     [No*  c  2001.] 

§  66f.  Except  in  cases  otherwise  provided  for  by  law,  for  the 
purpose  of  having  a  general  guardian  appointed,  the  infant,  if  of 
the  age  of  fourteen  years  or  upward,  or  some  relative  or  friend,  if 
the  infant  is  under  fourteen,  may  present  a  petition  to  the  court, 
stating  the  age  and  residence  of  the  infant,  and  the  name  and  resi- 
dence of  the  person  proposed  or  nominated  as  guardian,  and  the 
relationship,  if  any,  which  such  person  bears  to  the  infant,  and  the 
nature,  situation,  and  value  of  the  infant's  estate.     [Note  2002.] 

§  66g.  Upon  presenting  the  petition,  for  the  appointment  of  a 
general  guardian,  the  court  shall,  by  inspection  or  otherwise,  ascer- 
tain the  age  of  the  infant,  and  if  of  the  age  of  fourteen  years  or 
upward,  shall  examine  him  as  to  his  voluntary  nomination  of  a 
suitable  and  proper  person  as  guardian;  if  under  fourteen,  shall 
ascertain  who  is  entitled  to  the  guardianship,  and  shall  name  a 
competent  and  proper  person  as  guardian.  The  court  shall  also 
ascertain  the  amount  of  the  personal  property,  and  the  gross  amount 
of  value  of  the  rents  and  profits  of  the  real  estate  of  the  infant  during 
his  minority,  and  shall  also  ascertain  the  sufficiency  of  the  security 
offered  by  the  guardian.     [Note  2003.] 

§  66h.  The  security  to  be  given  by  the  general  guardian  of  an 
infant  shall  be  a  bond  in  the  penalty  of  double  the  amount  of  the 
personal  estate  of  his  ward  and  of  a  gross  amount  or  value  of  the 
rents  or  profits  of  the  real  estate  during  his  minority.  The  bond 
shall  be  executed  by  the  guardian,  together  with  at  least  two  sufficient 
sureties,  each  of  whom  shall  be  worth  the  amount  specified  in  the 
penalty  of  the  bond  over  and  above  all  debts. 

If,  however,  the  total  amount  of  the  personal  estate  of  an  infant 
and  of  the  gross  amount  or  value  of  the  rents  or  profits  of  the  real 
estate  during  his  minority  shall  exceed  $2,500,  then  the  bond  must 
be  the  bond  of  a  surety  company  authorized  to  do  business  in  this 
State,  or  the  general  guardian  may  give  a  bond  secured  by  a  mort- 
gage on  improved  and  unincumbered  real  property  of  the  value  of 
the  penalty  of  the  bond. 

The  court  in  its  discretion  may  vary  the  security  where  from  special 
circumstances  it  may  be  found  for  the  interest  of  the  infant,  and 
may  direct  the  principal  of  the  estate  and  any  part  thereof  to  be 
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invested  in  the  stocks  of  the  State  of  New  York  or  of  the  United         §  66i 

States,  or  deposited  with  any  trust  company  which  shall  have  been  — 

designated  as  a  depository  for  such  moneys,  or  invested  in  bond 
and  mortgage  on  unincumbered  and  improved  property  of  at  least 
double  the  value  of  the  amount  invested,  to  be  shown  to  the  satis- 
faction of  the  court,  for  the  benefit  of  the  infants,  and  that  the  interest 
or  income  thereof  only  be  received  by  the  guardian.    [Note  2004.] 

§  661.  The  general  guardian  of  an  infant  shall  receive  no  part  Duties  and] 
of  the  proceeds  of  a  sale  of  real  property  belonging  to  an  infant  sold  liabilities  of 
under  a  decree,  judgment  or  order  of  the  court  until  the  guardian  ^^dj^n 
has  given  such  further  security  for  the  faithful  discharge  of  his  trust 
as  the  court  may  direct.     In  case,  however,  such  proceeds  shall 
exceed  the  sum  of  five  hundred  dollars  the  court  shall  require  the 
guardian  to  give  a  bond,  in  the  penalty  of  double  the  amount  to  be 
paid  to  the  guardian,  such  bond  to  be  that  of  a  surety  company 
authorized  to  do  business  in  this  state  or  secured  by  mortgage  on 
improved  and  unincumbered  real  property  worth  the  amount  of  the 
penalty  of  the  bond.    [Note  2005.] 

§  2.  This  act  shall  take  effect  September  one,  nineteen  hundred  Effect 
and  sixteen. 


EVIDENCE  LAW 

(Provisions  from  the  Code  of  Civil  Procedure  relating  to  evidence 
down  to  January  1,  1915,  arranged  alphabetically  in  a  new  con- 
solidated law.) 


Evidence  Law 

An  Act  relating  to  evidence  constituting  chapter  seventeen-A  of 
the  Consolidated  Laws.     [General  note  2006.] 

The  People  of  the  State  of  New  York,  Represented  in  Senate  and 
Assembly,  do  eriact  as  follows: 


ARTICLE  1 

Short  Title 
Section  1.  This  chapter  shall  be  known  as  the  "  Evidence  Law.*' 

ARTICLE  2 

Account 
see  also  Bill  of  Particulars  §§  2-3 


§  2.  The  executor's  or  administrator's  account,  as  rendered  to,  Presumption 

and  settled  by,  the  surrogate,  may  be  used  as  presumptive  evidence  ®^  ^*^*®  \^ 

of  any  of  the  facts,  required   to   be  shown   in  a  creditor's  action  admin- '^^"^ 

against  the  heirs  [jby  this  section]  of  the  decedent  as  to  the  sufficiency  istrator's 

of  the  assets  and  the  inability  to  collect  the  debt.    [Note  2007.]  account 


ARTICLE  3 

Acknowledged  Instrument 

§  3.  Any  instrument,  except  a  promissory  note,  a  bill  of  exchange,  Acknowl- 
or  a  last  will,  may  be  acknowledged,  or  proved,  and  certified,  in  edged,  proved 
the  manner  prescribed  by  law  for  taking  and  certifying  the  ac-  i^nstrument 
knowledgment  or  proof  of  a  conveyance  of  real  property;  and  there- 
upon it  is  evidence,  as  if  it  was  a  conveyance  of  real  property.    [Note 
2008.] 

Acknowledgment,  see  Statute  of  Ldmitations, 

Admission,  see  Corporation. 

Adultery,  see  Husband  and  Wife. 

Adverse  Party,  see  Party, 

Affidavit,  see  Certificate;  Deposition;  Publication. 

Age,  see  Child. 
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Annulment,  see  Judgment;  Marriage, 

Answer,  see  Corporation;  Pleading, 

Assets,  see  Judgment. 

Attorney  and  Counsellor,  see  Privilege  Communication, 


ARTICLE  4 
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Bawdy  House 

§  4.  In  an  action  brought  to  remove  the  occupants  of  premises  used 
wholly  or  partly  as  a  bawdy  house,  or  house  or  place  of  assignaiion  for 
lewd  persons  or  for  the  purposes  of  prostitution,  proof  of  the  ill  repute 
of  the  demised  premises  or  of  the  inmates  thereof  or  of  those  resort- 
ing thereto  shall  constitute  presumptive  evidence  of  the  unlawful 
use  of  the  demised  premises,  required  to  be  stated  in  the  [petition! 
complaint  for  removal.     [Note  2009.] 
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ARTICLE  5 
Bill  of  Particulars 

See  also  Account 

§  5.  //  a  party  fails  to  deliver,  a  copy  of  an  account  alleged  in 
his  pleading,  when  demanded  as  required  by  the  Civil  Pruciice  Rule&, 
he  is  precluded  from  giving  evidence  of  the  account,  [and]  In 
case  of  default  in  the  delivery  of  a  bill  of  particulars  when  ordered 
by  the  court,  the  court  shall  preclude  him  from  giving  evidence  of 
the  part  or  parts  of  his  affirmative  allegation  of  which  particulars 
have  not  been  delivered.    [Note  2010.] 

Bill  of  Sale,  see  Vessel. 


ARTICLE  6 


Bills  and  Notes 
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paper 


see  also  Presentment 

§  6.  Where  it  appears,  upon  the  trial  of  an  action  that  a  negotiable 
promissory  note  or  bill  of  exchange,  upon  which  the  action,  or  a 
counterclaim  interposed  in  the  action,  is  founded,  was  lost,  while  it 
belonged  to  the  party  claiming  the  amount  due  thereupon,  he  may 
prove  the  contents  thereof,  by  parol  or  other  secondary  evidence, 
and  may  recover  or  set  off  the  amount  due  thereupon,  as  if  it  was 
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produced.    But  for  that  purpose,  he  must  give  to  the  adverse  party       §§  7-9 

a  written  underts^diiig,  in  a  sum  fixed  by  the  judge  or  the  referee,  

not  less  than  twice  the  amount  of  the  note  or  bill,  with  at  least  two 
sureties,  approved  by  the  judge  or  the  referee,  to  the  effect,  that  he 
will  indemnify  the  adverse  party,  his  heirs  and  personal  representa- 
tives, against  any  claim  by  any  other  person,  on  account  of  the  note 
or  bill,  and  against  all  costs  and  expenses,  by  reason  of  such  a  claim. 
But  wiiere  an  action  is  prosecuted  or  defended  by  the  people  of  the 
State,  or  by  a  puWic  officer  in  their  behalf,  the  people,  or  the  public 
officer,  may  prove  the  contents  of  a  lost  note  or  bill  of  exchange, 
by  parol  or  other  secondary  evidence,  and  may  recover  or  set  off 
the  amount  due  thereupon,  without  giving  any  security  to  the 
adverse  party.     [Note  2011.] 

§  7.  Proof  of  the  presentment,  for  acceptance  or  payment,  of  a  Proof  of  pre- 
promissory  note  or  bill  of  exchange,  payable  in  another  state,  or  in  sentment, 
a  territory,  or  foreign  country,  or  of  a  protest  of  the  note  or  bill,  protest  and 
for  nonacceptance  or  nonpayment,  or  of  the  service  of  notice  thereof,  f^oreign^bills 
on  a  party  to  the  note  or  bill,  may  be  made,  in  any  manner  authorized 
by  tho  laws  of  the  state,  territory,  or  country  where  it  wae  payable. 
[Note  2012.1 

Bill  of  Exchange,  see  BiUs  and  notes, 

BoARi>  a¥  Health,  see  Mvaiidpal  Record. 

BoAHD  OF  SuFBBVisoRS,  See  Municipal  Record. 

BoABD  OF  Trustees,  see  Munidpai  Record. 

Bond  and  Undertaking,  see  Recognizance;  Return  to  Execution. 


ARTICLE  7 

Book 

see  also  Documentary  Evidence 

§  8.  Where  a  party  wishes  to  prove  an  act  or  transaction  of  a  Presumption 
foreign  corporation,  the  book  or  books  of  the  corporation  may  be  of  act  or 
used  for  that  purpose,  as  presumptive  evidence,  whether  any  or  all  transacti^ 
of  the  parties  are  or  are  not  members  of  the  corporation.     [Note  oHoreign 

2013.J  corporation 

§  9.  If  an  original  book  of  a  foreign  corporation  is  not  produced  Copy  of 
at  the  trial,  [as  prescribed  in  the  last  section]  a  copy  thereof,  of  books  of 
an  entry  therein,  verified  as  prescribed  in  [the  next]  this  section  foreign 
may  be  used,  with  like  effect  as  the  original  book;  provided  that  the  ^^""P^^*  ^^^ 
party,  intending  to  use  the  copy,  gives  the  adverse  party  at  least 
ten  days'  notice  of  his  intention,  specifying  briefly  the  nature  of 
the  evidence  proposed  to  be  given.    But  this  [and  the  next]  section 
does  not  apply,  where  the  foreign  corporation  is  a  party  to  the  action, 
and  seeks  to  prove  its  own  act  or  transaction,  in  its  own  behalf. 
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§§  10-12  The  copy  must  be  verified  by  the  deposition,  taken  as  prescribed 
by  law,  or  the  oral  testimony,  taken  at  the  trial,  of  the  person  who 
made  it,  or  of  a  person  who  has  examined  and  compared  it  with 
the  original  book,  or  the  entry  therein.  The  witness  must  testify 
that  the  copy  produced  is  correct;  that  he  made  it,  or  compared  it 
with  the  original;  and  that  he  then  knew  that  the  original  book  so 
copied,  or  containing  the  entry,  was  the  book  of  the  corporation; 
or  that  it  was  then  acknowledged  to  him  to  be  such,  by  an  officer 
or  receiver  of  the  corporation,  or  a  person  having  the  custody  thereof, 
naming  the  person  who  made  the  acknowledgment;  and  he  must 
specify  where,  and  in  whose  custody,  the  original  was  then  kept. 
[Note  2014.] 

ARTICLE  8 


/ 

Mitigation 
in  action  for 
breach  of 
promise 


Breach  of  Promise  of  Marriage 
see  also  Marriage, 

§  10.  In  an  action  to  recover  damages  for  the  breach  of  a  promise 
to  marry,  [or  for  a  personal  injury,  or  an  injury  to  property,]  the 
defendant  may  prove,  at  the  trial,  facts,  not  amounting  to  a  total 
defence,  tending  to  mitigate  or  otherwise  reduce  the  plaintiff's 
damages,  if  they  are  set  forth  in  the  answer,  either  with  or  without 
one  or  more  defences  to  the  entire  cause  of  action.  A  defendant, 
in  default  for  want  of  an  answer,  may,  upon  a  reference  or  inquiry 
to  ascertain  the  amount  of  the  plaintiff's  damages,  prove  facts  of 
that  description.     [Note  2015.] 


ARTICLE  9 


Census 
record 


Census  Record 
see  also  Record 

§  11.  A  certificate  of  the  director  or  other  officer  in  charge  of 
the  census  of  the  United  States,  attested  by  the  secretary  of  the 
interior,  stating  the  population  of  any  part  of  the  United  States, 
or  giving  the  result  of  said  census  otherwise  shall  be  received  as 
prima  facie  evidence  of  such  facts.    [Note  2016.] 


ARTICLE  10 


Presumption 
of  facts  cer- 
tified in  cer- 
tificate of 
search  for 
paper 


Certificate 
see  also  Marriage;  Presentment  and  Protest 

§  12.  Where  the  officer,  to  whom  the  legal  custody  of  a  paper 
belongs,  certifies,  under  his  hand  and  official  seal,  that  he  has  made 
diligent  examination,  in  his  office,  for  the  paper,  and  that  it  cannot 
be  found,  the  certificate  is  presumptive  evidence  of  the  facts  so 
certified,  as  if  the  officer  personally  testified  to  the  same.  [Note 
2017.] 
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§  13.  Where  a  public  officer  is  required  or  authorized,  by  special     §§  13-15 
provision  of  law,  to  make  a  certificate  or  an  affidavit,  touching  an  p^  umDtion" 
act  performed  by  him,  or  to  a  fact  ascertained  by  him,  in  the  course  of  facts  con- 
of  his  official  duty;  and  to  file  or  deposit  it  in  a  public  office  of  the  tainedin 
State;  the  certificate  or  affidavit,  so  filed  or  deposited,  or  an  exem-  certificate  or] 
plified  copy  thereof,  is  presumptive  evidence  of  the  facts  therein  ^^^J^o^cer 
alleged,  except  where  the  effect  thereof  is  declared  or  regulated,  by  ^^ 
special  provision  of  law.     [Note  2018.] . 

§  14.  Where  a  transcript,  exemplification,  or  certified  copy  of  a  Form  of 
record  or  other  paper,  is  declared  by  law  to  be  evidence,  and  special  certificate 
provision  is  not  made  for  the  form  of  the  certificate,  in  the  particular 
case,  the  person,  authorized  to  certify,  must  state,  in  his  certificate, 
that  it  has  been  compared  by  him  with  the  original,  and  that  it  is 
a  correct  transcript  therefrom,  and  of  the  whole  of  the  original. 
If  the  officer,  or  the  court,  body,  or  board,  in  whose  custody  an 
original  paper,  specified  in  [the  last]  this  section,  is  required  to 
be,  by  the  laws  of  the  State,  or  of  another  state,  or  of  the  United 
States,  or  of  a  territory  thereof,  or  of  a  foreign  country,  has,  pur- 
suant to  those  laws,  an  official  seal,  the  certificate  must  be  attested 
by  that  seal.  If  the  certificate  is  made  by  the  clerk  of  a  county, 
within  the  State,  it  must  be  attested  by  the  seal  of  the  county.  This 
[The  last]  section  does  not  require  the  seal  of  a  court  to  be  affixed 
to  a  certified  copy  of  an  order,  or  of  a  paper  filed  therein,  or  entry 
made,  where  the  copy  is  used  in  the  same  court,  or  before  an  officer 
thereof[;  or,  in  the  supreme  court  where  it  is  used  in  a  circuit  court, 
or  a  court  of  oyer  and  terminer].    [Note  2019.] 

§  15.  Whenever,  upon  the  trial  of  an  action  it  shall  appear  that  Certmcate  of 
at  least  twenty  years  theretofore  real  property  has  been  sold  by  a  ^J^^^^^^^ 
sheriff  for  enforcement  of  the  valid  lien  thereon  of  a  duly  docketed  of  issue  of 
judgment,  and  that  a  certificate  of  the  sale  has  been  duly  made  by  execution 
the  sheriff  and  filed,  and  that  a  conveyance  in  completion  of  the 
purchase  has  been  executed  and  recorded,  but  that  the  execution 
or  writ  by  virtue  of  which  the  sale  has  so  been  made  can  not  be 
found  in  the  office  of  the  clerk  with  whom  the  same  should  have 
been  filed,  then  and  in  such  case  the  recital  of  or  reference  to  such 
execution  or  writ  contained  in  the  said  certificate,  or  in  the  said 
conveyance,  or  in  the  record  thereof  shall  be  prima  facie  evidence 
of  the  said  execution  or  writ  and  of  the  issue  of  the  same  as  against 
any  party  whose  claim  of  title  is  not  shown  to  have  been  accom- 
panied or  supported  by  peaceable  possession  of  the  premises  in  con- 
troversy for  at  least  three  years  immediately  preceding  the  commence- 
ment of  the  action.    [Note  2020.] 
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PEOo£iii 
action  to 
recover 
chattel 


Age  of  child 


Legitixxiaey 
of  children 
in  action  for 
divorce  by 
husband 


Evidence  Law 
ARTICLE  11 

Chattel 

§  16.  Where  in  an  action  to  recover  a  chattel  [wherej,  it  is  alleged 
in  the  complaint  that  the  chattel  or  a  part  thereof  has  been  con- 
cealed, removed  or  disposed  of  so  that  it  cannot  be  found  or  taken 
by  the  sheriff  and  with  intent  that  it  should  not  be  so  found  or  taken, 
or  to  deprive  the  plaintiff  of  the  benefit  thereof [;J,  [or  to  recover 
for  money  received  or  to  recover  property  or  damages  for  the  con- 
version or  misapplication  of  property  where  it  is  alleged  in  the  com- 
plaint that  the  money  was  received  or  the  property  was  embezzled 
or  fraudulently  misapplied  by  a  public  officer  or  by  an  attorney, 
solicitor  or  counselor,  or  by  an  officer  or  agent  of  a  corporation  or 
banking  association  in  the  course  of  his  employment,  or  by  a  factor, 
agent,  broker,  or  other  person  in  a  fiduciary  capacity.  Where  such 
allegation  is  made,]  the  plaintiff  cannot  recover  unless  he  proves 
thesameon  the  trial  of  the  action,  [j  and  a  judgment  for  the  defendant 
is  not  a  bar  to  the  new  action  to  recover  the  money  or  chattel.^ 
[Note  2021.] 

ARTICLE  12 

Child 

§  17.  Whenever  in  any  proceeding  or  trial  it  becomes  necessary 
to  determine  the  age  of  a  child,  such  child  may  be  produced  and 
exhibited  to  enable  the  magistrate,  court  or  jury  to  determine  its 
age  by  a  personal  inspection;  and  such  court  or  magistrate  may  direct 
an  examination  by  one  or  more  physicians,  whose  opinion  shall  also 
be  competent  evidence  upon  the  question  of  such  age.    [Note  2022.] 

§  18.  Where  fthe]  an  action /or  divorce  is  brought  by  the  husband 
in  the  absence  of  proof  to  the  contrary,  the  legitimacy  of  all  the 
children,  begotten  before  the  commencement  of  the  action,  must  be 
presumed.     [Note  2023.] 


Possession 
in  action  to 
determine 
claim  to  real 
property 


ARTICLE  13 

Claim  to  Real  Property 

§  1^.  Where,  in  an  action  brought  to  determine  a  daim  to  real 
property f  the  defendant  claims  the  property  in  question,  or  any  part 
thereof,  by  virtue  of  an  estate  in  remainder  or  reversion,  he  need 
not  establish  a  right  to  the  immediate  possession  thereof.  [Note 
2024.] 

Clergyman,  see  Privileged  Communication. 
Clerk,  see  Privileged  Communication. 
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ARTICLE  14  §§  20-23 

Colonial  Statutes 

§  20.  A  statute  contained  in  the  compilation  of  the  colonial  statutes  Colonial 
transmitted  to  the  legislature  by  the  commissioners  of  statutory  8***^*^ 
revision,  pursuant  to  chapter  one  hundred  and  twenty-five  of  the  laws 
of  eighteen  hundred  and  ninety-one,  shall  be  evidence  in  any  action 
or  proceeding,  and  of  the  same  force  and  effect  as  though  the  original 
was  produced,  if  it  appears  from  such  publication  that  such  statute 
was  copied  from  the  original.    [Note  2025.] 

Common  Council,  see  Municipal  Record. 
Common  Law,  see  Documentary  Evidence;  Statute, 
Complaint,  see  Pleading. 

ARTICLE  15 

Comptroller's  Record 
see  also  Record 

§  21.  The  certified  extract  by  the  comptroller  from  the  books  and  Comptrol- 
records  of  his  office  with  reference  to  any  real  estate  may  be  read  in  ler's  record 
evidence  in  all  courts  and  proceedings  with  the  same  effect  as  the 
original  book  or  record.    [Note  2026.] 

Confidential  Communication,  see  Husband  and  Wife. 
Consideration,  see  Seal. 


ARTICLE  16 

Contributory  Negligence 

§  22.  On  the  trial  of  any  action  to  recover  damages  for  causing  Contributory 
death  the  contributory  negligence  of  the  person  killed  shall  be  a  negligence 
defense,  to  be  [pleaded  andj  proven  by  the  defendant.     [Note 
2027.] 


ARTICLE  17 

Conveyance 
see  also  Public  Record;  Vessel 

§  23*  A  conveyance,  acknowledged  or  proved,  and  certified,  in  Conveyance 
the  manner  prescribed  by  law,  to  entitle  it  to  be  recorded  in  the 
coimty  where  it  is  offered,  is  evidence,  without  further  proof  thereof. 
[Note  2028.] 

Vol.  Ill  —  8 
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§§  24-28_ 

Certificate 
and  proof  of 
conveyance 


Conveyance 
of  property 
without 
state 


Conveyance 
upon  sale 
under  exe- 
cution 


§  24.  The  certificate  of  the  acknowledgment,  or  of  the  proof  of  a 
conveyance,  or  the  record,  or  the  transcript  of  the  record,  of  such 
a  conveyance,  is  not  conclusive;  and  it  may  be  rebutted,  and  the 
effect  thereof  may  be  contested,  by  a  party  affected  thereby.  If 
it  appears  that  the  proof  was  taken  upon  the  oath  of  an  interested 
or  incompetent  witness,  the  conveyance,  or  the  record  or  transcript 
thereof,  shall  not  be  received  in  evidence,  until  its  execution  is 
established  by  other  competent  proof.    [Note  2029.] 

§  25.  A  conveyance  of  real  property,  situated  without  the  State, 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed  to 
be  recorded  within  the  county  wherein  it  is  offered  in  evidence,  is 
evidence,  without  further  proof  thereof,  as  if  it  related  to  real  prop- 
erty situated  within  the  State.  A  conveyance  of  real  property, 
situated  within  another  state,  or  a  territory  of  the  United  States, 
which  has  been  duly  authenticated,  according  to  the  laws  of  that 
state  or  territory,  so  as  to  be  read  in  evidence  in  the  courts  thereof, 
is  evidence  in  like  manner.    [Note  2030.] 

§  26.  After  the  [same]  conveyance  upon  a  sale  under  execution 
shall  have  been  recorded  for  twenty  years  in  the  county  where  the 
real  estate  is  situated,  it  shall  be  presumptive  evidence  of  the  facts 
therein  stated.     [Note  2031.] 

Conviction,  see  Crime. 


ARTICLE  18 


Admission 
of  member 
of  corpdra-o 
tion  jii.  ... 


Corporate 
existence 


Corporation 

see  also  Book;  Documentary  Evidence 

§  27.  The  admission  of  a  member  of  an  segregate  corporation, 
who  is  not  a  party,  shall  not  be  received  as  evidence  against  the 
corporation  unless  it  was  made  concerning  and  while  engaged  in 
a  transaction  in  which  he  was  the  authorized  a^ent  of  the  corpor- 
ation; or  unless  it  was  made  while  a  member  of  such  corporation  and 
testifying  as  a  witness  concerning  a  transaction  of  the  corporation^ 
when  the  official  record  of  such  testimony  shall  be  received.  [Note 
2032.] 

§  28.  In  an  action,  brought  by  or  against  a  corporation,  the 
plaintiff  need  not  prove,  upon  the  trial,  the  existence  of  the  corpora- 
tion, unless  the  answer  is  verified,  and  contains  an  affirmative  alle- 
gation that  the  plaintiff,  or  the  defendant,  as  the  case  may  be,  is  not 
a  corporation.     [Note  2033.] 

Court  Record,  see  U,  S,  Record, 
COVB.T,  see  Foreign  Record.  / 
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ARTICLE  19  ■■■:■  §§25-33 

'  Creditor's  Action 

§  29.  If  [the J  an  action  is  brought  by  a  creditor  against  a  legatee,  Creditor's 
or  against  all  the  legatees,  the  plaintiff  must  show,  either:  action 

1.  That  no  assets  were  delivered  by  the  executor  or  administrator  legatee 
of  the  decedent,  to  the  surviving  husband  or  wife,  or  next  of  kin;  or 

2.  That  the  value  of  assets,  so  delivered,  has  been  recovered  by 
some  other  creditor;  or 

3.  That  those  assets)  after  payment  of  the  expenses  of  adminis- 
tration and  preferred  ^demands,  are  not  sufficient  to  satisfy  the 
demand  of  the  plainti&  in  which  casp,^,  he  can  recover  only  for  the 
deficiency.     [Note  20343  "  ., 

§  30.  [But  J  Where  I  the  action  [itj  fs  brought  against  a  pre-  Creditor's 

ferred  legatee,  or  a  cla^s  of  preferred  legatees,  the  plaintiff  must  action  against 

show,  in  addition  to  thj^  matters,  with  respect  to  the  next  of  kin,  P^^ffrred 

required  by  the  [provisions  of  the  last]  preceding  section,  the  same  ^^ 
matters,  with  respect  to  each  legatee,  or  cjiass  of  legatees,  to  whom 
the  defendant  or  defendants  are  preferred.,.  [Note  2035.] 

§  31.  Where  [the]  an  action  is  brought  by  a  creditor  against  heirs.  Creditor's 
the  plaintiff  must  show,  either:  action 

1.  That  the  decedent's  assets,  if  any,  within  the  State  were  not 
sufficient  to  pay  the  plaintiff's  debt,  in  addition  to  the  expenses  of 
administration,  and  debts  of  a  prior  class;  or 

2.  That  the  plaintiff  has  been  unable,  or  will  be  unable,  with 
due  diligence,  to  collect  his  dfebt,  by  proceedings  in  the  proper  sur- 
rogate's court,  and  by  action  against  the  executor  or  administrator, 
and  against  the  surviving  husband  or  wife,  legatees;  and  next  of  kin. 
[Note  2036.] 

§  32.  Where  [the]  an  tiction  is  brought  by  a  creditor  against  Creditor's 
devisees,  the  plaintiff  must  show,  in  addition  to  the  matters  specified  action 
in  the  last  section  either  that  the  real  property  of  the  decedent,  which  ^f^^ 
descended  to  his  heirs,  was  not  sufficient  to  pay  the  plaintiff's,  debt, 
or  that  the  plaii^tiff  has  been  unable,  or  will  be  unable,  wi^ti  due 
diligence,  to  collect  his  debt  by  an  action  against  the  heirs.     [Note  . 

2037.]  .  \.  .    , 


AiRTICLE  20 


•^.t 


M 


Crime 

see  also  Personal  Privilege 

§  33.  A  person  who  has  been  convicted  of  a  crime  or  misdemeanor  Competency 

is,  notwithstanding,  a  competent  witness  in  a  civil  or  criminal  action  ^J  testimony 

or  special  proceeding;  but  the  conviction  may  be  proved,  for  the  con^^tedof 

purpose  of  affecting  the  weight  of  his  testimony,  either  by  the  record,  crime 
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Evidence  Law 

or  by  his  cross-examination,  upon  which  he  must  answer  any  question, 
relevant  to  that  inquiry;  and  the  party  cross-examining  him  is  not 
concluded,  by  his  answer  to  such  a  question.     [Note  2038.] 

Criminal  Conservation,  see  HuBhand  and  Wife. 


Presumption 
of  death  of 
person  hav- 
ing life 
^estate 


l^resumption 
of  death  in 
partition 


ARTICLE  21 

Death 

§  34.  A  person  upon  whose  life  an  estate  in  real  property  depends, 
who  remains  without  the  United  States,  or  absents  himself  in  the 
state  or  elsewhere  for  seven  years  together,  is  presumed  to  be  dead 
in  an  action  or  special  proceeding  concerning  the  property  in  which 
his  death  comes  in  question,  unless  it  is  affirmatively  proved  that 
he  was  alive  within  that  time.     [Note  2039.] 

§  35.  [The]  A  lapse  of  twenty-five  years  after  the  payment  of  any 
portion  of  the  proceeds  of  a  sale  of  real  property  into  court  in  an 
action  in  partition  or  to  the  treasurer  of  the  county  for  any  unknown 
heirs  raises  a  presumption  of  the  death  of  such  unknown  heirs  at 
the  sale  of  such  real  property  and  before  such  pa3nment  and  it  will  be 
presumed  that  there  were  no  such  heirs  living  at  the  time  of  such 
sale  or  payment  in  any  action  or  proceedings  taken  for  the  purpose 
of  distributing  and  paying  over  the  proceeds.     [Note  2040.] 

Deceased  Witness,  see  Witness, 
Decedent,  see  Personal  Transaction;  WiU, 
Decedent's  Estate,  see  Creditor's  Action. 
Decision,  see  Statute;  U.  S.  Record. 
Decree,  see  Statute. 
Deed,  see  Conveyance. 


Demand  in 
action  on 
official  bond 


ARTICLE  22 

Demand 

§  36.  Where  the  default,  by  reason  of  which  an  application  for 
leave  to  prosecute  an  official  bond  is  made,  [as  prescribed  in  this 
article,]  consists  of  the  non-payment  of  money,  and  special  provis- 
ion is  not  otherwise  made  by  law,  the  applicant  must  prove  a  demand 
of  the  money  from  the  officer,  or  that  a  demand  cannot  be  made, 
with  due  diligence.  But  such  proof  is  not  necessary,  where  the  appli- 
cant has  recovered  a  judgment  against  the  officer.     [Note  2041.  ] 
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ARTICLE  23  §§  37-38 

Deposition 

§  37.  A  party  to  an  action,  suit,  or  special  proceeding,  civil  or  crimi-  Deposition 
nal,  pending  in  a  court  without  the  State,  either  in  the  United  States,  Jofjorejgn 
or  in  a  foreign  country,  may  obtain,   [by  the  special  proceeding    ^'  ^* 
prescribed  in  this  article,!  the  testimony  of  a  witness,  and,  in  con- 
nection therewith,  the  production  of  books  and  papers,  within  the 
State,  to  be  used  in  the  action,  suit  or  special  proceeding. 

Where  a  commission  to  take  testimony,  within  the  State,  has  been 
issued  from  the  court  in  which  the  action,  suit,  or  special  proceeding 
is  pending;  or  where  a  notice  has  been  given,  or  any  other  proceeding 
has  been  taken,  for  the  purpose  of  taking  the  testimony,  within  the 
State,  pursuant  to  the  laws  of  the  state  or  country,  wherein  the 
court  is  located,  or  pursuant  to  the  laws  of  the  United  States,  if  it 
is  a  court  of  the  United  States,  the  supreme  court,  or  the  county 
court,  or  a  judge  of  either  court,  shall,  in  a  proper  case,  on  the  pre-, 
sentation  of  a  verified  petition  issue  a  subpoena  to  the  witness, 
commanding  him  to  appear  before  the  commissioner,  named  in  the 
commission;  or  before  a  commissioner,  within  the  State,  for  the 
state,  territory,  or  foreign  country,  in  which  the  notice  was  given,  or 
the  proceeding  taken;  or  before  the  officer  designated  in  the  com- 
mission, notice,  or  other  paper,  by  the  title  of  office;  at  a  time  and 
place  specified  in  the  subpoena,  to  testify,  in  the  action,  suit,  or 
special  proceeding.  If  the  witness  shall  fail  to  obey  the  subpoena, 
or  refuse  to  have  an  oath  administered,  or  to  testify,  or  to  produce 
a  book  or  paper  pursuant  to  a  subpoena^  or  to  subscribe  his  deposi- 
tion, the  court  or  judge  issuing  the  subpoena  shall,  if  it  is  determined 
that  a  contempt  has  been  committed,  prescribe  the  punishment  as 
in  the  case  of  a  recalcitrant  witness  in  the  supreme  court.  The 
[general  rules  of  practice]  Civil  Practice  Rules  must  prescribe  rules 
for  such  proceedings. 

The  officer, .  or  commissioner,  before  whom  a  witness  appears, 
[in  a  case  specified  in  this  article,]  must  take  down  his  testimony, 
in  writing,  and  must  annex  thereto  copies  of  all  books  and  papers 
produced  or  such  parts  thereof  as  shall  be  required,  and  must  certify 
and  transmit  it  to  the  court  in  which  the  action,  suit,  or  special 
proceeding  is  pending,  as  the  practice  of  that  court  requires. 
[Note  2042.] 

§  38.  The  petition  for  such  proceeding  must  state  generally  the  Ck)ntents  of 
nature  of  the  action  or  proceeding  in  which  the  testimony  is  sought  petition  and 
to  be  takeiiy  and  that  the  testimony  of  a  witness  is  material  to  the  P«>c««<li^« 
issues  presented  in  such  action  or  proceeding,  and  shall  set  forth  the 
substance  of  or  have  annexed  thereto  a  copy  of  the  commission, 
order,  notice,  consent,  or  other  authority  under  which  the  deposition 
is  taken.     In  case  of  an  application  for  a  subpoena  to  compel  the 
production  of  books  or  papers,  the  petition  shall  specify  the  particular 
books  or  papers  the  production  of  which  is  sought,  and  show  that 
such  books  or  papers  are  in  the  possession  of  or  under  the  control  of 
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§^  38  the  witness  and  are  material  upon  the  issues  presented  in  the  action 
or  special  proceeding  in  which  the  disposition  of  the  witness  is  sought 
to  be  taken. 

Unless  the  court  or  judge  is  satisfied  that  the  application  is  made 
in  good  faith  he  shall  deny  the  appUcation.  Where  the  subpoena 
directs  the  production  of  books  or  papers,  it  shall  specify  the  particu- 
lar books  or  papers  to  be  produced,  and  shall  specify  whether  the 
witness  is  required  to  deliver  sworn  copies  of  such  books  or  papers 
to  the  commissioner,  or  to  produce  the  original  thereof  and  deposit 
the  same  with  the  commissioner.  This  subpoena  must  be  served 
upon  the  witness  at  least  two  days,  or,  in  case  of  a  subpoena  requiring 
the  production  of  books  or  papers,  at  least  five  days  before  the  day 
on  which  the  witness  shall  be  commanded  to  appear.  A  party  to 
an  action  or  proceeding  in  which  a  deposition  is  sought  to  be  taken, 
or  a  witness  subpoenaed  to  attend  and  give  his  deposition,  may 
apply  to  the  court  to  vacate  or  modify  such  sul^poena. 

Upon  proof  by  affidavit  that  a  person  to  whom  a  subpoena  was 
.issued  has  failed  or  refused  to  obey  such  subpoena;  to  be  duly  sworn 
or  affirmed;  to  testify  or  answer  a  question  or  (!](uestions  propounded 
to  him;  to  produce  a  book  or  paper  which  he  has  been  subpoenaed 
to  produce;  or  to  subscribe  to' his  deposition  when  correctly  taken 
down,  a  justice  of  the  supreme-  court  or  a  county  judge  shall  grant 
an  order  requiring  such  persbn'to  ^hoiV  cause  before  the  supreme 
court,  at  a  timie  and  placie  specified,  \diy  he  should  not  appear;  be 
sworn  or  affirmed;  testify;  answer  ia'  question  or  questions  pro- 
pounded; produce  a  book  or  paper;  or  subscribe  to  his  deposition,  as 
the  case  may  be.  Such  affidavit  shall  also  set  forth  the  nature  of 
the  action  or  special  proceeding' in  which  the  testimony  is  sought  to 
be  taken  and  a  copy  of  the  pleadings  or  bther  papers  defining  the 
issues  in  such  action  or  special  proceeding,  or  the  fact  to  be  proved 
therein.  .   '  '         . 

Upon  the  return  of  such  oridet  to  show  cause,  the  supremie  court 
shall  upon  such  affidavit  and  upon  the  original  petition,  and  upon 
such  other  facts  as  shall  appep^r,  determine  whether  such  person 
should  be  required  to  appear;  bfe  ^worn  or  affirmed;  testify;  answer 
the  question  or  questions  prdpoilnded;  produce  the  book  or  paper; 
or  subscribe  to  his  deposition,  as  the  cafee  niay  be,  and  may  pi'e- 
scribe  such  terms  and  conditions  as  shall  seetn  proper.  Upon  proof 
of  a  failure  or  refusal  on  the  paft^of  aiiy  persori  to  coniply  with  any 
order  of  the  court  made  upon  such  determination,  the  court  or 
judge  shall  make  an  order  requiring  such  person  to  show  cause 
before  it  or  him  at  a  time  and  place  therein  specified,  why  such 
person  should  not  be  punished  f6r  the  offense  as  for  a  contempt. 
Upoi;i  the  return  of  the  order  to ','show  cause  the  questions  which 
arise  must  be  determined  as  lippii.a  motion.  If  such  failure  or 
refusal  is  established  to  the  satiSiactibn  of  the  court  or  judige  before 
whom  the  order  to  show  cause  is  made  returnable,  the  court  or 
judge  shall  enforce  the  order  and  prescribe  the  punishment'  as  in 
the  case  of  a  recalcitrant  witness  in  the  supreme  cpurt.    [Note  2043.] 
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§  39.  [Subject  to  the  provisions  of  this  saiiicle,]  The  depositions        §  39 

or  a  certified  copy  thereof,  taken  to  perpetuaie  testimony  in  an  action  r — 

or  'proceeding  involving  a  question  as  to  the  title  of  real  property  in  the  ®^^^  ^^^ 
state  of  New  York,  taken  before  a  referee  or  pursuant  to  a  commissionj 
may  be  read  in  evidence  by  any  party  to  an  action  or  proceeding, 
which  shall  involve  the  title  to  such  real  propierty,  as  against  the 
person  on  whose  petition  said  depositions  were  taken,  each 
person  to  whom  notice  of  the  taking  of  such  depositions  was  given 
as  directed  in  the  order  appointing  the  referee,  and  all  persons  claim- 
ing from,  through  or  under  them  or  any  of  them. 

A  deposition,  taken  [and  returned  as  prescribed  in  this  articlej 
without  the  state  for  use  wUhin  the  state  or  an  exemplified  copy  thereof, 
if  the  original  is  filed  in  another  county,  may,  unless  it  is  suppressed 
[as  prescribed  in  the  last  sectionj  be  read  in  evidence  by  either 
party,  and  an  objection  to  the  competency  or  credibility  of  the  wit- 
ness, or  to  the  relevancy,  or  substantial  competency,  of  a  qnestion 
put  to  him,  or  of  an  answer  given  by  him,  may  .be  made,  as  if  the 
witness  was  then  personally  examined,  and  without  being  noted 
upon  the  deposition. 

[TheJ  A  deposition,  taken  arid  to  he  used  within  the  state  or  a 
certified  copy  thereof,  may  be  read  in  evidence  by  either  party,  at 
the  trial  of,  or  upon  the  assessment  of  damages,  by  writ  of  inquiry, 
or  upon  a  reference,  or  otherwise,  in  the  action  or  in  any  special 
proceeding  specified  in  the  original  affidavit  or  stipulation,  or  in  any 
other  action  or  special  proceeding  thereafter  brought  between  the 
same  parties,  or  between  any  parties  claiming  under  them  or  either 
of  them,  or,  if  no  action  or  special  proceeding  is  then  pending,  in  an 
action  or  special  proceeding  thereafter  brought  between  the  persons 
named  in  the  original  affidavit  as  expected  parties,  or  between  persons 
claiming  under  them  or  either  of  them,  including  the  case  where  one 
of  the  parties  is  the  executor  of  the  will  or  administrator  of  the  estate 
of  the  witness  and  is  given  a  cause  of  action  by  reason  of  sections 
127  and  127a  of  the  Decedent  Estate  Law.  [nineteen  hundred  and*two 
of  this  act.  J    And  except  in  the  cases  prescribed  [to  the  contrary  in 
section  eight  hundred  and  eighty-two  of  this  act,  J  herein  the  said 
deposition,  or  a  certified  copy  thereof,  may  be  read  in  evidence  by 
either  party  to  the  action  or  special  proceeding  in  which  it  is  taken, 
and  as  between  the  defendant  in  said  action  and  the  legal  representa- 
tives and  privies  in  interest  and  estate  of  the  plaintiff,  and  as  be- 
tween the  plaintiff  and  the  legal  representatives  and  privies  in  in- 
terest and  estate  of  the  defendant,  and  as  between  the  legal  repre- 
sentatives and  privies  in  interest  and  estate  of  the  defendant  and  the 
legal  representatives  and  privies  in  interest  and  estate  of  the  plaintiff. 
But  [such  J  a  deposition,  taken  and  to  be  used  within  the  state  except 
that  of  a  party,  taken  at  the  instance  of  an  adverse  party,  or  a  de- 
position taken  in  pursuance  of  a  stipulation,  [as  prescribed  in  this 
article,]  shall  not  be  so  read  in  evidence  until  it  has  been  satisfactorily 
proved  that  the  witness  is  dead,  or  is  unable  personally  to  attend  by 
reason  of  his  insanity,  sickness  or  other  infirmity,  or  that  he  is  con- 
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Effect  of 
deposition 


Effect  of 
deposition 


Presumption 
of  facts  con- 
tained in 
affidavits  for 
deposition 


fined  in  a  prison  or  jail;  or  that  he  has  been  and  is  absent  from  the 
State,  so  that  his  attendance  could  not,  with  reasonable  diligence, 
be  compelled  by  subpoena.     [Note  2044.] 

§  40.  A  deposition  [,  so  J  taken  and  to  be  vsed  vrithin  the  state 
read  in  evidence  has  the  same  efifect,  and  no  other,  as  the  oral  testi- 
mony of  the  witness  would  have;  and  an  objection  to  the  competency 
or  credibility  of  thp  witness;  or  to  the  relevancy  or  substantial  com- 
petency of  a  question  put  to  him,  or  of  an  answer  given  by  him;  may 
be  made  as  if  the  witness  was  then  personally  examined  and  without 
being  noted  upon  the  deposition.     [Note  2045.] 

§  41.  A  deposition  taken  withovi  the  state  for  v^e  vrithin  the  state 
has  the  same  effect,  and  no  other  as  the  org,l  testimony  of  the  witness 
would  have.     [Note  2046.] 

§  42.  The  original  affidavits,  filed  with  [such]  a  deposition 
taken  and  to  be  used  within  the  state  or  certified  copies  thereof,  are 
presumptive  evidence  of  the  facts  therein  contained,  to  show  a 
compliance  with  the  provisions  [of  this  article.]  relating  to  such 
deposition.     [Note  2047.] 


Desig^tion 
by  foreign 
corporation 
of  person 
upon  whom 
to  serve 


ARTICLE  24 

Designation  for  Service 

§  43.  An  exemplified  copy  of  a  designation  of  a  person  upon  whom 
to  make  service  filed  by  a  foreign  corporation  as  provided  in  section 
16  of  the  General  Corporation  Law  accompanied  with  a  certificate 
that  it  has  not  been  revoked,  is  presumptive  evidence  of  the  ex- 
ecution thereof,  and  conclusive  evidence  of  the  authority  of  the 
officer  executing  it.     [Note  2048.] 

Devise,  see  Partition. 

Discovery,  see  Documentary  Evidence, 

Discovery  of  Tenant,  see  Order,    - 


Divorce 


ARTICLE  25 

Divorce 

§  44.  In  an  action  for  divorce  if  the  answer  does  not  put  in  issue  the 
allegation  of  adultery,  or  if  the  defendant  makes  default  in  appearing 
or  pleading,  the  plaintiff  before  he  is  entitledto  judgment,  must  never- 
theless satisfactorily  prove  the  material  allegations  of  his  complaint, 
and  also,  by  his  own  testimony  or  otherwise,  that  there  is  no  judg- 
ment or  decree,  in  any  court  of  the  state  of  competent  jurisdiction, 
against  him  in  favor  of  the  defendant  for  a  divorce  on  the  ground  of 
adultery.     [Note  2049.] 

Docket  Book,  see  Justice  of  the  Peace. 
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ARTICLE  26  §§  ^'^^ 

Documentary  Evidence 

§  45.  A  book,   document,   or  other  paper,   produced  under  an  Book,  docu- 

order  [made  as  prescribed  in  this  article,]  has  the  same  effect,  when  ^^^^  ^^^ 

used  by  the  party  requiring  it,  as  if  it  was  produced  upon  notice,  Suced^^^" 
according  to  the  practice  of  the  court.     [Note  2050.] 

§  46.  [No  provision  of  this  article  shall  give  to  anyj  Documen-  Documentary 
tary   evidence   introduced   in   connection   with    [such]   testimony  ^ua^^^*^" 
perpetuated  shaU  not  be  given  any  greater  or  different  effect  than 
[may  be]  is  due  to  it  by  reason  of  the  testimony  relative  thereto 
or  its  own  character.     [Note  2051.] 

§  47.  Nothing  [in  title  fourth  of  this  chapter]  in  this  article  or  Conunonlaw 
elsewhere  relating  to  documentary  evidence  shall  prevent  [s]  the  proof  documentary 
of  a  fact,  act,  record,  proceeding,  document,  or  other  paper  or  writ-  evidence 
ing,  according  to  the  rules  of  the  common  law  or  by  any  other  com- 
petent proof.     [Note  2052.] 

Edict,  see  Statute. 
Entry,  see  Marriage, 


ARTICLE  27 

Ejectment 

§  48.  In  an  action  of  ejectment  by  a  grantee^  his  heir  or  devisee.  Action  by 
in  the  nams  of  the  grantor,  or  his  heir,  where  the  conveyance  under  gfanteein 
which  he  claims,  is  void  because  the  property  conveyed  was  held  ad-  ^^^  ^^^ 
versely  to  the  grantor,  the  plaintiff  must  be  allowed  to  prove  the  facts 
to  bring  the  case  within  this  section.     [Note  2053.] 

§  49.  Where  [the  J  an  action  of  ejectment  is  brought  by  a  ten-  Action  of 
ant  in  common,  or  a  joint  tenant,  against  his  co-tenant,  the  plaintiff,  ^^^^t^^ant 
besides  proving  his  right,  must  also  prove  that  the  defendant  ac-    ^ 
tually  ousted  him,  or  did  some  other  act,  amounting  to  a  total  denial 
of  his  right.     [Note  2054.] 

Escheat,  see  Judgment 

Execution,  see  Certificate;  Return  to  ExecvMon, 
Executor  and  Administrator,  see  Account;  Inventory;  Judgment. 
Expert  Evidence,  see  Handwriting. 

Foreign   Corporation,   see  Book;   Corporation;   Designation  for 
Service;  Documentary  Evidence;  General  Corporation  Law. 
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ARTICLE  28 

Foreign  Record 

§  50.  A  copy  of  a  record,  or  other  judicial  proceeding,  of  a  court 
of  a  foreign  country,  is  evidence,  when  authenticated  as  follows: 

1.  By  the  attestation  of  the  clerk  of  the  court,  with  the  seal  of 
the  court  affixed,  or  of  the  officer  in  whose  custody  the  record  is 
legally  kept,  under  the  seal  of  his  office; 

2.  By  a  certificate  of  the  chief  judge  or  presiding  magistrate  of 
'  the  court,  to  the  effect,  that  the  person,  so  attesting  the  record,  is 

the  clerk  of  the  court;  or  that  he  is  the  officer,  in  whose  custody 
the  record  is  required  by  law  to  be  kept;  and  that  his  signature  to 
the  attestation  is  genuine; 

3.  By. the  certificate,  under  the  great  or  principal  seal  of  the 
government,  under  whose  authority  the  court  is  held,  of  the  secre- 
tary of  state,  or  other  officer  having  the  custody  of  that  seal,  to 
the  effect,  that  the  court  is  duly  constituted,  specifying  generally 
the  nature  of  its  jurisdiction;  and  that  the  signature  of  the  chief 
judge  or  presiding  magistrate,  to  the  certificate  specified  in  the  last 
subdivision,  is  genuine. 

* 

A  copy  of  a  record,  or  other  judicial  proceeding,  of  a  court  of  a 
foreign  country,  attested  by  the  seal  of  the  court,  in  which  it  re- 
mains, must  also  be  admitted  in  evidence,  upon  due  proof  of  the 
following  facts: 

1.  That  the  copy  offered  has  been  compared  by  the  witness  with 
the  original,  and  is  an  exact  transcript  of  the  whole  of  the  original; 

2.  That  the  original  was,  when  the  copy  was  made,  in  the  custody 
of  the  clerk  of  the  court,  or  other  officer,  legally  having  charge  of  it. 

3.  That  the  attestation  is  genuine.     [Note  2055.] 

§  51.  Nothing  in  this  [article]  act  is  to  be  construed,  as  declaring 
the  effect  of  a  record  or  other  judicial  proceeding  of  a  foreign  country, 
authenticated,  so  as  to  be  evidenced.     [Note  2056.] 

'  Foreign  WitL,  see  Will. 
Forfeiture,  see  Recognizance. 


ARTICLE  29 


Evidence  on 
former  trials 


Former  Trial 

§  52.  Upon  any  new  trial  of  an  action,  brought  [as  prescribed 
in  this  article  J  to  compel  the  determination  of  a  claim  to  real  property 
the  record  of  the  evidence  given  upon  the  previous  trial,  may  be 
again  offered  to  the  court  by  either  party,  and  may  be  received  in 
evidence,  in  case  the  same  evidence  cannot  be  again  procured. 
[Note  2057.] 
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ARTICLE  30  &§  53-^5 


Fbaud 


t . 


§  53.  In  an  action  upon  contract,  express  or  implied,  other  than  Proof  of 
a  promise  to  marry,  where  it  is  alleged  in  the  complaint  that  the  ^raudin- 
defendant  was  guilty  of  a  fraud  in  contracting  or  incurring  the  ^nfa-jicT 
liability,  or  that  he  has,. since  the  making  of  the  contract,  or  in  con- 
templation of  making  of  the  same,  removed  or  disposed  of  his  property 
with  intent  to  defraud  his  creditors,  or  is  about  to  remove  or  dispose    - 
of  the  same  with  like  intent;  [but  where  such  allegation  is  made, J 
the  plaintijff  cannot  recover  unless  he  proves  the  fraud  on  the  trial 
of  the  action.  [;  and  a  judgment  for  the  defendant  is  not  a  bar  to  a 
new  action  to  recover  upon  the  contract  only.]     [Note  2058.] 

Government  Record,  see  Pvblic  Record;   U.  S.  Record. 
Grantee,  see  Ejectment. 

§  54.  Hereafter,  in  any  proceeding,  suit  or  action  pending  or  Recital  of 
hereafter  brought,  in  any  of  the  courts  of  this  state,  any  deed,  mort-  ^eirs  in  con- 
gage,  lease,  release,  power  of  attorney,  or  other  instrimient  more  than  ^eyance,  etc. 
thirty  years  old,  executed  for  the  purpose  of  transferring  the  title 
to  or  interest  in  lands,  tenements  or  hereditaments  situated  within 
this  state,  which  contains  recitals  that  the  grantors,  grantees,  or 
either,  or  both,  are  the  heirs-at-law  of  a  prior  owner  of  the  title  or 
interest  described  in  said  instrument,  shall  be  presumptive  evidence 
of  said  heirship  as  therein  recited,  if  such  instrument  be  duly  ac- 
knowledged or  witnessed  and  proved  in  any  manner  required  or 
permitted  at  the  date  of  the  execution  thereof,  and  be  duly  recorded 
in  any  county  where  any  part  of  the  lands  described  therein  shall 
be  located,  or  duly  recorded  in  the  office  of  the  secretarv  of  state 
of  the  state  of  New  York.     [Note  2059.] 

ARTICLE  31 
Handwriting 

§  55.  Comparison  of  a  disputed  writing  with  any  writing  proved  Handwriting 
to  the  satisfaction  of  the  court  tOjbe  the  genuine  handwriting  of  any 
person,  claimed  on  the  trial  to  have  made  or  executed  the  disputed 
instrument,  or  writing  shall  be  perpiitted  and  submitted  to  the  court 
and  jury  in  like  manner.     [Note  2060.^ 

ARTICLE  32 

Husband  AND: Wife 

see  also  Divorce 

§  56.  A  husband  or  wife  is  nof  competent  to  testify  against  the  Testimony 

other  upon  the  trial  of  an  action,  or  the  hearing  upon  the  merits  of  husband 

of  a  special  proceeding  founded  upbh  kii  allegation  of  adultery,  actioTor  pro- 

except  to  proVe'the  marriage,  or  disprc^e  the  allegation'  of  adultery,  ceeding 

[Note  2061.]^     ■'■■         '.'     ■-■'■  '  "       : 
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§§  57-60 

Confidential 
communica- 
tion between 
husband  and 
wife 

Testimony 
of  wife  in 
action  for 
criminal  con- 
versation 


§  57.  A  husband  or  wife  shall  not  be  compelled,  or  without  con- 
sent of  the  other,  if  living,  allowed,  to  disclose  a  confidential  com- 
munication, made  by  one  to  the  other,  during  marriage.     [Note  2062.] 


§  58.  In  an  action  for  criminal  conversation,  the  plaintiff's  wife 
is  not  a  competent  witness  for  the  plaintiff,  but  she  is  a  competent 
witness  for  the  defendant  as  to  any  matter  in  controversy;  except 
that  she  cannot,  without  the  plaintiff's  consent,  disclose  any  con- 
fidential communication  had  or  made  between  herself  and  the  plain- 
tiff.    [Note  2063.] 

Hypothecation,  see  Vessel, 
Incrimination,  see  Personal  Privilege, 


Mitigation 
in  action  for 
injury  to 
property 


ARTICLE  33 

Injury  to  Property 

§  59.  In  an  action  to  recover  damages  for  [the  breach  of  a  prom- 
ise to  marry,  or  for  a  personal  injury,  orj  an  injury  to  property,  the 
defendant  may  prove,  at  the  trial,  facts,  not  amounting  to  a  total 
defence,  tending  to  mitigate  or  otherwise  reduce  the  plaintiff's 
damages,  if  they  are  set  forth  in  the  answer,  either  with  or  without 
one  or  more  defences  to  the  entire  cause  of  action.  A  defendant, 
in  default  for  want  of  an  answer,  may,  upon  a  reference  or  inquiry 
to  ascertain  the  amount  of  the  plaintiff's  damages,  prove  facts  to 
that  description.     [Note  2064.] 

Insane,  see  Personal  Transaction. 
Insane  Witness,  see  Witness. 
Instrument,  see  Acknowledged  Instrument. 


Inventory  of 
executor  or 
adminis- 
trator 


ARTICLE  34 

Inventory 

§  60.  In  an  action  or  special  proceeding,  to  which  an  executor 
or  administrator  is  a  party,  wherein  the  question,  whether  he  has 
administered  the  estate  of  the  decedent,  or  any  part  thereof,  is  in 
issue,  or  is  the  subject  of  inquiry,  and  the  inventory  of  assets,  filed 
by  him,  is  given  in  evidence,  either  party  may  rebut  the  same,  by 
proof,  either: 

1.  That  any  property  was  omitted  in  the  inventory,  or  was  not 
returned  therein  at  its  true  value;  or, 

2.  That  any  property  has  perished,  or  has  been  lost,  without 
the  fault  of  the  executor  or  administrator;  or  has  been  fairly  sold 
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by  him,  at  private  or  public  sale,  at  a  less  price  than  the  value  so     §§  61-65 

returned;  or  that,  since  the  return  of  the  inventory,  it  has  dete-  

riorated  or  enhanced  in  value. 

This  [The  last  two]  section  [s  J  doe«  not  vary  any  rule  of  evidence, 
respecting  any  proof,  which  an  executor  or  administrator  may  now 
make.     [Note  2065.] 

Joint  Resolution,  see  Statute, 
Joint  Tenant,  see  Ejectment, 


ARTICLE  35 

Judgment 

§  61.  A  final  judgment  in  an  action  [specified  in  this  article,]  Judgment  in 
of  ejectment  rendered  upon  the  trial  of  an  issue  of  fact,  is  conclusive  as  ^^^^^^^ 
to  the  title  established  in  the  action,  upon  each  party  against  whom 
it  is  rendered,  and  every  person  claiming  from,  through  or  under 
him,  by  title  accruing,  either  after  the  judgment-roll  is  filed,  or  after 
a  notice  of  the  pendency  of  the  action  is  dtdy  filed  in  the.  proper 
county  clerk's  office,  [as  prescribed  in  article  ninth  of  this  title.] 
Note  2066.] 

§  62.  A  judgment  in  [such]  an  action  against  an  executor  or  ad-  Judgment 
ministrator  in  his  representative  capacity  wherein  the  complainant  ^^^^ 
demands  judgment  for  a  sum  of  money  is  not  evidence  of  assets  in  the  ^"^^h  ^^ 
defendant's  hands.     [Note  2067.]  trator 

§  63.  In  an  action  brought  by  a  sheriff  on  an  undertaking  of  a  Judgment 
civil  prisoner  for  the  jail  liberties,  a  judgment  against  him  for  the  for  escape  of 
escape  of  the  prisoner,  is  evidence  of  the  damages  sustained  by  him,  P^so^®"^ 
as  if  it  had  been  collected;  and  he  may  recover  his  reasonable  at- 
torney and  counsel  fees,  and  other  expenses  in  defending  the  action 
against  him,  as  part  of  his  damages.     [Note  2068.] 

§  64.  If  judgment  has  been  rendered  against   [the]  a  sheriff,  Judgment 
in  an  action,  brought  for  [the]  an  escape  and  due  notice  of  the  ^^^  ©scape  of 
pendency  of  the  action  was  given  to  the  prisoner  and  his  sureties,  P*^^*^®^ 
to  enable  them  to  defend  the  same,  the  judgment  against  the  sheriff 
is  conclusive  evidence  of  his  right  to  recover  against  the  prisoner 
and  his  sureties,  to  whom  the  notice  was  given,  as  to  any  matter 
which  was  or  might  have  been  controverted,  in  the  action  against 
the  sheriff.     [Note  2069.] 

§  65.  A  final  judgment,  annulling  a  marriage,  rendered  during  Judgment 
the  lifetime  of  both  the  parties,  is  conclusive  evidence  of  the  in-  **"*"!1™k 
validity  of  the  marriage,  in  every  court,  of  record  or  not  of  record,  ™*""'**® 
in  any  action  or  special  proceeding,  civil  or  criminal.     Such  a  judg- 
ment, rendered  after  the  death  of  either  party  to  the  marriage  is 
conclusive  only  as  against  the  parties  to  the  action,  and  those  claim- 
ing under  them.     [Note  2070.] 
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§§66^19 

Judgment  in 
action  by 
unknown 
heir  to  re- 
cover es- 
cheated land 


Judgment 
against  joint 
debtors 


Judgment  in 
action  to 
produce  life 
tenant 


PresuffipibiQn; 
of  judj^BQient : 
in  action  to 
discover 
death  of 
tenant 


§  66.  Where,  in  an  action  of  ejectment,  to  recover  property  al- 
iened to  be  escheated,  [brought  as  prescribed  in  the  last  section] 
final  judgment  in  favor  of  the  people  is  rendered  against  unknown 
claimants,  and  the  real  property  recovered  thereby  is  afterwards 
sold  and  conveyed,  under  the  direction  of  the  commissioners  of  the 
land  office,  the  judgment  is  conclusive  upon  the  title  of  that  property, 
as  against  all  persons,  except  those  who  commence  an  action  of 
ejectment  for  the  recovery  thereof,  or  of  a  part  thereof,  within  five 
years  after  the  final  judgment  was  rendered  in  the  action  in  favor  of 
the  people,  and  the  judgment-roll  was  filed  thereupon.  But  section 
[375  of  this  act  J  74^  of  the  Real  Property  Law  applies  to  such  an 
action.     [Note  2071.] 

§  67.  [Such  J  A  judgment  taken  against  joint  debtors,  in  an  action 
wherein  the  complaint  demands  judgment  for  a  sum  of  money  against 
two  or  more  defendants  alleged  to  be  jointly  indebted  upon  contract,  when 
the  summons  is  served  upon  one  or  more  bvi  not  upon  all  of  the  de- 
fendamts,  is  conclusive  evidence  of  the  liability  of  each  defendant,  upon 
whom  the  summons,  was -personally  served,  or  who  appeared  in  the 
action.  Where  it  is  taken  against  a  defendant,  upon  whom  the  sum- 
mons was  served  by  publication,  or  without  the  state,  pursuant  to  an 
order  for  that  purpose j  [it' has  the  effect,  as  against  that  defendant, 
specified  in  section  445  of  this  act.  J  he  or  his  representaiive,  on  applica- 
tion and  for  sufficient  cause  shown,  at.  any  time  before  final  judgment, 
must  be  allowed  to  defend  the  action;  and,  except  in  an  action  for  divorce, 
or  wherein  the  contrary  is  expressly  prescribed  by  law,  the  defendant, 
or  his  representative,  must,  in  like  manner,  upon  good  cause  skowri, 
and  upon  just  terms,  be  allowed  to  defend  after  final  judgment,  ai  any 
time  within  one  year  after  personal  service  of  written  notice  thereof; 
or,  if  such  a  notice  has  not  been  served,  within  seven  years  after  the 
filing  of  the  judgment-roll.  As  against  such  a  defendant,  who  is 
allowed  to  defend  after  judgment,  or  as  against  a  defendant  not 
summoned,  it  is  evidence  only  of  the  extent  of  the  plaintiff's  demand, 
after  the  liability  of  that  defendant  has  been  established,  by  other 
evidence.     [Note  2072.] 

§  68.  A  judgment  in  an  action  to  produce  a  life  tenant  [A  final 
order,  made  as  prescribed  in  this,  title,  J  awarding  to  the  plaintiff 
[petitioner]  the  possession  of  real  property,  is  presumptive  evidence 
only,  in  an  action  pf  ejectment,  brought  against  him  by  the  person 
evicted,  or  in  an.  action  brought  [as  prescribed  in  the  last  section,] 
for  damages  to  recover  the  rents  and  profits  of  the  property  during  the 
occupation,  of  the  life  or  death  of  the  person^  upon  whosi^.Ufe  the 
prior  estate  depends.     [Note  2073.]  * 

§  69.  A  [final  order]  judgment  made  [as  prescribed  in  this  title  J 
in. an  action  to  discover  the  deaih  of  a  tenant  for  life  awarding  to  the 
[petitioner]  plaintiff  the  possession  of  real  property,  is  presumptive 
evidence  only,  ^n  an  action  qf  ejectment,  brought  against  liim  by 
the,  perspn.evicted,  or  in  ^n  action;  [brought  as  prescribed  in  the 
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last  section]  by  the  person  evicted,  to  recover  the  rents  and  profits  of     §§  70-74 
the  property,  of  the  life  or  death  of  the  person,  upon  whose  life  the 
prior  estate  depends.    [Note  2074.] 

Judgment  Roll,  see  Order. 

Judicial  Record,  see  Justice  of  the  Peace, 


ARTICLE  36 

Justice  op  the  Peace 

§  70.  The  docket  book  of  a  justice  of  the  peace,  within  the  state,  pocket  of 
or  a  transcript  thereof,  certified  by  him,  is  evidence  before  him,  of  jj^^^^^^*^® 
any  matter  required  by.  law  to  be  entered  by  him  therein.     [Note 
2075.] 

§  71.  A  transcript  from  the  docket  book  of  a  justice  of  the  peace,  Justice's  of 
within  the  state,  subscribed  by  him,  and  authenticated  by  a  cer-  the  peace 
tificate  of  the  clerk  of  the  county  in  which  the  justice  resides,  under  tr*°«<^"P* 
his  hand  and  official  seal,  to  the  effect,  that  the  person,  subscribing 
the  transcript,  was,  at  the  date  of  the  judgment  therein  mentioned, 
a  justice  of  the  peace  of  that  county;  and  that  the  clerk  is  acquainted 
with  his  handwriting,  and  verily  believes  that  the  signature  to  the 
transcript  is  genuine;  is  evidence  of  any  matter  stated  in  the  trans- 
script,  which  is  required  by  law  to  be  entered  bv  the  justice  in  his 
docket  book.     [Note  2076.] 

§  72.  The  proceeding  in  an  action  brought,  or  a  special  proceeding  Proceedings 
instituted,  before  a  justice  of  the  peace,  within  the  state,  may  also  before  justice 
be  proved  by  the  oath  of  the  justice.     [Note  2077.]  of  the  peace 

§  73.  In  case  of  [his]  the  death  or  absence  of  a  justice  of  the  peace,  Justice's  of 
[they]  the  proceedings  in  an  action  brought ^  or  a  special  proceeding  the  peace 
instituted  before  a  justice  of  the  peace  within  the  idate  .may  be  ^^^^^^ 
proved  by  the  original  minutes  of  the  proceedings,  kept  by  him, 
pursuant  to  law,  accompanied  with  proof  of  his  handwriting;  or  by 
a  copy  of  the  minutes,  sworn  to,  by  a  competent  witness,  as  having 
been  compared  with  the  original  entries,  with  proof  that  those  entries 
were  in  the  handwriting  of  the  justice.  The  judgiqent  and  other 
proceedings,  and  the  justice's  authority  to  render  the  judgment,  may 
also  be  proved,  by  the  production  of  the  docket,  or  of  a  copy  of  the 
judgment  or  other  proceedings;  and  the  oral  testimony  bf  the  justice, 
to  the  truth  and  correctness  thereof,  and  to  his  authority  to  render 
the  judgment.  [The  last  three  sections  do  J  This  section  does  not 
prevent  the  introduction  of  evidence,  to  controvert  any  of  the  proof, 
in  relation  to  the  validity  of  a  judgment  therein  specified.  [Note 
2078.] 

§  74.  A  transcript  from  the  docket-book  of  a  justice  of  the  peace,  Record  of 
within  an  adjoining  state,  of  a  judgment  rendered  by  him;  a  transcript   -^f^^®  state 
of  his  minutes  of  the  proceedings  in  the  cause;  previous  to  the  judg-  ^      ^8  ^  * 
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^  §§  75-76     ment;  or  of  an  execution  issued  thereon;  or  of  the  return  of  an  ex- 
'  ecution;  when  subscribed  by  the  justice,  and  authenticated  as  pre- 

scribed in  [the  next  J  this  section,  is  presumptive  evidence  of  his 
jurisdiction  in  the  cause,  and  of  the  matters. shown  by  the  transcript. 
Such  a  transcript  must  be  authenticated  by  a  certificate  of  the  justice, 
annexed  thereto,  to  the  effect,  that  it  is  in  all  respects  correct,  and 
that  he  had  jurisdiction  of  the  cause;  and  also  by  a  certificate  of  the 
clerk  or  prothonotary  of  the  county,  in  which  the  justice  resided  at 
the  time  of  rendering  the  judgment,  under  his  hand  and  the  seal  of 
the  court  of  common  pleas,  or  other  county  court  of  the  county,  to 
the  effect  that  the  person,  subscribing  the  certificate  attached  to  the 
transcript,  was,  at  the  date  of  the  judgment,  a  justice  of  the  peace 
of  that  county;  and  that  the  signature  thereto  is  in  his  own  hand- 
writing. [The  last  three  sections  do]  This  section  does  not  prevent 
the  introduction  of  evidence,  to  controvert  any  of  the  proof,  in  re- 
lation to  the  validity  of  a  judgment  therein  specified.     [Note  2079.] 

Legatee,  see  Creditor's  Action, 
Legitimacy,  see  Child. 


ARTICLE  37 

Libel 

Libel  §  75.  An  action,  civil  or  criminal,  cannot  be  maintained  against 

a  reporter,  editor,  publisher,  or  proprietor  of  a  newspaper,  for  the 
publication  therein  of  a  fair  and  true  report  of  any  judicial,  legis- 
lative, or  other  public  and  official  proceedings,  without  proving 
actual  malice  in  making  the  report.  [The  last]  This  section 
does  not  apply  to  a  libel,  contained  in  the  heading  of  the  report;  or 
in  any  other  matter,  added  by  any  person  concerned  in  the  publi- 
cation; or  in  the  report  of  any  thing  said  or  done,  at  the  time  and 
place  of  the  public  and  official  proceedings,  which  was  not  a  part 
thereof.     [Note  2080.] 

Mitigation  §  76.  In  [such]  an  action  for  libel  the  defendant  may  prove 

in  libel  mitigating  circumstances,  notwithstanding  that  he  has  pleaded  or 

attempted  to  prove  a  justification.     [Note  2081.] 

Life  Estate,  see  Death. 
Limitation,  see  StatiUe  of  Ldmitation. 
Lunatic,  see  Personal  Transaction. 
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ARTICLE  38  §§77-80 

Map 

§  77.  All  maps,  surveys  and  official  records,  which  shall  have  been  Maps,  sur- 
on  record  or  on  file  in  the  office  of  either  the  register  of  the  city  and  ^^^^  ^^    , 
county  of  New  York,  or  the  surrogate  of  said  city,  or  any  of  the  ^y'and^    ^ 
courts  of  record  of  said  city,  or  the  clerk  of  the  city  and  county  of  county  of 
New  York,  or  any  county  within  the  city  of  New  York,  or  any  of  the  New  York 
departments  of  said  city  as  enumerated  in  section  [thirty-four  of  the 
New  York  city  consolidation  act,]  96  of  the  Greater  New  York  Charter 
or  in  the  office  of  the  registers,  surrogates,  commissioners  of  public 
works  or  kindred  department,  or  park  department,  for  a  period  of 
twenty  years  or  upwards  prior  to  such  trial,  shall  be  presumptive 
evidence  of  their  contents,  and  shall  be  receivable  in  evidence  as 
such  upon  any  trial  in  any  of  the  courts  of  this  state  in  any  contro- 
versy pending  therein,  between  any  parties.     [Note  2082.] 

ARTICLE  39 

Marriage 

see  also  Breach  of  Promise;  Divorce;  Judgment 

§  78.  An  original  certificateof  a  marriage,  within  the  state,  made  by  Presumption 

the  minister  or  magistrate  by  whom  it  was  solemnized;  the  original  of  marriage 

entry  thereof  made,  pursuant  to  law,  in  the  office  of  the  clerk  of  a  q^^^^^' 

city  or  a  town,  within  the  state;  or  a  copy  of  the  certificate,  or  of  the  original 

entry,   duly   certified,   is   presumptive   evidence  of  the  marriage,  entry 
[Note  2083.] 

§  79.  In  an  action  brought  to  annul  a  void  or  voidable  marriage  Annulment 
[And]  the  declaration  or  confession  of  either  party  to  the  marriage  of  marriage 
is  not  alone  sufficient  as  proof;  but  other  satisfactory  evidence  of  the 
facts  must  be  produced.     [Note  2084.] 

ARTICLE  40 

Meeting 

§  80.  A  recital  in  "any  order,  resolution  or  other  record  of  any  Recital  in 
proceeding  of  a  meeting  referred  to  in  section  41  of  the  General  record  of 
Construction  Law  that  such  meeting  had  been  held  or  adjourned  ™®®*^^8 
as  provided  in  said  section  or  that  it  had  been  held  upon  notice  to 
the  members,  as  therein  provided,  shall  be  presumptive  evidence 
thereof.     [Note  2085.] 

Minister,  see  Privileged  Communication. 
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Proof  in 
action  for 
misappro- 
priation 
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ARTICLE  41 

Misappropriation 

§  81.  /n  an  action  to  recover  for  money  received  or  to  recover 
property  or  damages  for  the  conversion  or  misapplication  of  property 
where  it  is  alleged  in  the  complaint  that  the  money  was  received  or 
the  property  was  embezzled  or  fraudulently  misapplied  by  a  public 
officer  or  by  an  attorney,  solicitor  or  counselor,  or  by  an  officer  or 
agent  of  a  corporation  or  banking  association  in  the  course  of  his 
employment,  or  by  a  factor,  agent,  broker,  or  other  person  in  a 
fiduciary  capacity.  [Where  such  allegation  is  made,J,  the  plaintiff 
cannot  recover  unless  he  proves  the  same  on  the  trial  of  the  action. 
[;  and  a  judgment  for  the  defendant  is  not  a  bar  to  the  new  action 
to  recover  the  money  or  chattel.  J     [Note  2086.] 

Mitigation,  see  Breach  of  Promise;  Injury  to  Property;  Libel; 
Personal  Injury;  Slander. 
Mortgage,  see  Vessel. 
Municipal  Corporation,  see  Receipt. 


Municipal 
record 


ARTICLE  42 

Municipal  Record 

§  82.  An  act,  ordinance,  resolution,  by-law,  rule  or  proceeding  of 
the  common  council  of  a  city,  or  of  the  board  of  trustees  of  an  incor- 
porated village,  or  of  a  local  board  of  health  of  a  city,  town  or  incor- 
porated village,  or  of  a  board  of  supervisors,  within  the  state,  may 
be  read  in  evidence,  either  from  a  copy  thereof,  certified  by  the  city 
clerk,  village  clerk,  clerk  of  the  common  council,  clerk  or  secretary 
of  the  local  board  of  health,  or  clerk  of  the  board  of  supervisors; 
or  from  a  volume  printed  by  authority  of  the  common  council  of 
the  city,  or  the  board  of  trustees  of  the  village,  or  the  local  board  of 
health  of  the  city,  town  or  village,  or  the  board  of  supervisors. 
[Note  2087.] 

Negligence,  see  Contributory  Negligence. 
New  Trial,  see  Former  Trial, 
Newspaper,  see  Publication. 
Non-resident  Witness,  see  Witness. 
Notary  Public,  see  Presentment  and  Protest. 
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ARTICLE  43  §§  83-86 

Notice 

§  83.  Where  it  is  necessary  upon  the  trial  of  an  action,  to  prove  Affidavits  of 
the  service,  posting  or  affixing,  of  a  notice,  an  affidavit,  showing  the  ?ervice,  poet- 
service,  posting  or  affixing,  to  have  been  made  by  the  person  making  |°^  notice*' 
the  affidavit,  is  presumptive  evidence  of  the  service,  posting  or 
affixing,  upon  first  proving  that  he  is  dead  or  insane,  or  that  his  per- 
sonal attendance  cannot  be  compelled,  with  due  diligence.     [Note 
2088.] 

Nurse,  see  Privileged  Communication. 
Offer,  see  Tender  and  Offer. 


ARTICLE  44 

Order 

§  84.  When  judgment  is  taken  against   one  or  more  defendants  Order  of 
severally  liable  and  an  order  of  severance  has  been  entered^  in  any  sub-  severance 
sequent  proceeding  against  the  other  defendants  the  plaintiff  may  use  ^nt^n" 
together  with  a  certified  copy  of  such  an  order,  a  copy  of  a  paper 
constituting  a  part  of  the  judgment-roll,  with  like  effect  as  if  it  was 
the  original.     [Note  2089.] 

Ouster,  see  Ejectment. 
Partition,  see  Death. 


ARTICLE  45. 

Partition 

§  85.  In  [such  J  an  action  of  partition  by  one  claiming  as  a  joint  P^^^^^^j^ 
tenant  or  as  a  tenant  in  common^  by  reason  of  his  being  an  heir  of  a  action  of 
person  who  died  holding  and  in  possession  of  real  property  where  there  partition 
is  an  apparent  devise  of  the  property  to  another  by  the  decedent,  the 
plaintiff  must  establish  that  the  apparent  devise  is  void.     [Note  2090.] 


ARTICLE  46 

Party 

§  86.  The  testimony  of  a  party,  taken  at  the  instance  of  the  ad-  Rebuttal  of 

verse  party,  orally  or  by  deposition,  may  be  rebutted  by  other  ev-  ^^^y^ 

idence.     [Note  2091 J  '  taken  by 

Patent,  see  Public  Record.  *^^®^  P^*y 
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ARTICLE  47 

Perpetuated  Testimony 

§  87.  In  an  action  or  proceeding  involving  a  question  as  to  title 
to  real  property  in  the  state  of  New  York,  the  court  shall  upon  the 
offer  of  any  party  receive  in  evidence  testimony  perpetuated;  [pur- 
suant to  the  provisions  of  this  article  J  provided  that  the  testimony 
of  a  witness  shall  not  be  admissible  under  the  provisions  hereof, 
until  the  court  is  satisfied  that  such  witness  is  deceased,  or  is  unable 
personally  to  attend  by  reason  of  insanity,  sickness  or  other  in- 
firmity, or  is  confined  in  a  prison  or  jail,  or  is  absent  from  the  state, 
and  his  attendance  cannot  with  reasonable  diligence  be  compelled 
by  subpoena  or  his  testimony  taken  by  commission.  Such  tes- 
timony may  be  introduced  in  such  action  or  proceeding  in  any 
mode  established  by  the  practice  of  the  courts  for  the  introduc- 
tion of  testimony  given  upon  a  former  trial  of  an  action  by  a  wit- 
ness who  has  since  died,  and  subject  to  objection  as  to  the  com- 
petency of  a  witne^  or  the  relevancy  or  competency  of  a  question 
put  to  him  or  the  answer  given  by  him,  as  if  the  witness  were  per- 
sonally examined,  and  without  being  noted  upon  the  deposition. 
[Note  2092.] 


Mitigation 
in  action  for 
personal 
injury 


ARTICLE  48 

Personal  Injury 

§  88.  In  an  action  to  recover  damages  [for  the  breach  of  a  prom- 
ise to  marry  orj  for  a  personal  injury,  [or  an  injury  to  property,] 
the  defendant  may  prove,  at  the  trial,  facts,  not  amounting  to  a 
total  defence,  tending  to  mitigate  or  otherwise  reduce  the  plaintiff's 
damages,  if  they  are  set  forth  in  the  answer,  either  with  or  without 
one  or  more  defences  to  the  entire  cause  of  action.  A  defendant, 
in  default  for  want  of  an  answer,  may,  upon  a  reference  or  inquiry 
to  ascertain  the  amount  of  the  plaintiff's  damages,  prove  facts  of 
that  description.     [Note  2093.] 


Personal 
privilege 
generally 


ARTICLE  49 

Personal  Privilege 

§  89.  A  competent  witness  shall  not  be  excused  from  answering 
a  relevant  question,  on  the  ground  only  that  the  answer  may  tend 
to  establish  the  fact,  that  he  owes  a  debt,  or  is  otherwise  subject 
to  a  civil  suit.  But  this  provision  does  not  require  a  witness  to  give 
an  answer,  which  will  tend  to  accuse  himself  of  a  crime  or  misde- 
meanor or  to  expose  him  to  a  penalty  or  forfeiture;  nor  does  it  vary 
any  other  rule,  respecting  the  examination  of  a  witness.     [Note  2094.] 
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§  90.  In  the  trial  of  an  action  brought  as  prescribed  in  [subdi-     §§  90-92 
visions  third  or  fourth  of  section  1948  of  this  act  J  sections  53  and  54 


of  the  General  Corporation  Law,  a  party  or  a  witness  is  not  excused  Jp^ 
from  answering  a  question  on  the  ground  that  such  answer  will  tend  ^^ 
to  incriminate  him.    [Note  2095.] 

§  91.  A  party  or  a  witness  examined  in  [a  special]  discovert/  Perspnal 
proceedings  [authorized  by  this  article,  J  in  aid  of  execution  is  not  Pj^^ilege  in 
excused  from  answering  a  question:  in  aid  of 

i.  On  the  ground  that  his  examination  will  tend  to  convict  him  of  execution 
the  commission  of  a  fraud; 

2,  Or  to  prove  that  he  has  been  a  party  or  privy  to,  or  knowing  of, 
a  conveyance,  assignment,  transfer,  or  other  disposition  of  property 
for  any  purpose; 

3.  Or  that  he  or  another  person  claims  to  be  entitled,  as  against 
the  judgment  creditor,  or  a  receiver  appointed  or  to  be  appointed 
in  the  special  proceeding,  to  hold  property,  derived  from  or  through 
the  judgment  debtor,  or  to  be  discharged  from  the  payment  of  a 
debt  which  was  due  to  the  judgment  debtor,  or  to  a  person  in  his 
behalf; 

4*  But  an  answer  cannot  be  used,  as  evidence  against  the  person 
go  answering,  in  a  criminal  action  or  criminal  proceeding.  [Note  2096.] 

ARTICLE  50 

Personal    Transaction    or    Communication    With    Deceased 

Person  or  Lunatic 

§  92.  Upon  the  trial  of  an  action  or  the  hearing  upon  the  merits  Personal 
of  a  special  proceeding,  a  party  or  a  person  interested  in  the  event,  transaction 
or  a  person  from,  through  or  under  whom  such  a  party  or  interested  or  commum- 
person  derives  his  interest  or  title,  by  assignment  or  otherwise,  shall  tween  witness 
not  be  examined  as  a  witness,  in  his  own  behalf  or  interest,  or  in  and  decedent 
behalf  of  the  party  succeeding  to  his  title  or  interest,  against  the  or  lunatic 
executor,  administrator  or  survivor  of  a  deceased  person,  or  the  com- 
mittee of  a  lunatic,  or  a  person  deriving  his  title  or  interest  from, 
through  or  under  a  deceased  person  or  lunatic,  by  assignment  or 
otherwise;   concerning   a   personal   transaction   or   communication 
between  the  witness  and  the  deceased  person  or  lunatic;  except  where 
the  executor,  administrator,  survivor,  committee,  or  person  so  de- 
riving title  or  interest,  is  examined  in  his  own  behalf,  or  the  testimony 
of  the  lunatic  or  deceased  person  is  given  in  evidence,  concerning 
the  same  transaction  or  communication.    A  person  shall  not  be 
deemed  interested  for  the  purposes  of  this  section  by  reason  of 
being  a  stockholder  or  officer  of  any  banking  corporation  which 
is  a  party  to  the  action  or  proceeding,  or  interested  in  the  event 
thereof.     [Note  2097.] 

Physician  and  Surgeon,  see  Privileged  Communication, 
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§§93-94  ARTICLE  51 

Pleading 

Pleading  as  §  93.  A  pleading  cannot  be  used,  in  a  criminal  prosecution  against 

evidence  in      ^he  party,  as  proof  of  a  fact  admitted  or  alleged  therein.     [Note  2098.] 

prosecution 

ARTICLE  52 

Presentment  and  Protest 

566  also  Bills  and  Notes 

Presumption  §  94.  In  case  of  the  death  or  insanity  of  a  notary  public  of  the 
of  present-  state,  or  of  his  absence  or  removal,  so  that  his  personal  attendance, 
protester  ^^  ^^^  testimony,  cannot  be  procured  in  any  mode  prescribed  by  law, 
bills  and  notes  bis  original  protest,  under  his  hand  and  official  seal,  the  genuineness 

thereof  being  first  duly  proved,  is  presumptive  evidence  of  a  demand 
of  acceptance,  or  of  payment,  therein  stated;  and  a  note  or  memo- 
randum, personally  made  or  signed  by  him,  at  the  foot  of  a  protest, 
or  in  a  regular  register  of  official  acts,  kept  by  him,  is  presumptive 
evidence  that  a  notice  of  non-acceptance  or  non-payment  was  sent 
or  delivered,  at  the  time,  and  in  the  manner,  stated  in  the  note  or 
memorandum.  The  certificate  of  a  notary  public  of  the  state, 
under  his  hand  and  seal  of  office,  of  the  presentment  by  him,  for 
acceptance  or  payment,  or  of  the  protest,  for  non-acceptance  or 
non-payment,  of  a  promissory  note  or  bill  of  exchange,  or  of  the 
service  of  notice  thereof  on  a  party  to  the  note  or  bill;  specifying  the 
mode  of  giving  the  notice,  the  reputed  place  of  residence  of  the  party 
to  whom  it  was  given,  and  the  post-office  nearest  thereto;  is  pre- 
sumptive evidence  of  the  facts  certified,  unless  the  party,  against 
whom  it  is  offered,  has  served  upon  the  adverse  party,  with  his 
pleading,  or  within  ten  days  after  joinder  of  an  issue  of  fact,  an 
original  affidavit,  to  the  effect,  that  he  has  not  received  notice  of 
non-acceptance,  or  of  non-payment  of  the  note  or  bill.  A  verified 
answer  is  not  sufficient  as  an  affidavit,  within  the  meaning  of  this 
section.     [Note  2099.] 

Presumption,  see  Account;  Book;  Certificate;  Child;  Death;  Deposi- 
tion; Designation  for  Service;  Marriage;  Order;  Presentment  and 
Protest;  Publication;  Real  Property;  Return  to  Execution;  Seal. 

Printer,  see  Publication. 

Privilege,  see  Personal  Privilege. 
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ARTICLE  53  §§  95-96 

Privileged  Communication 

§  95,  A  clergyman,  or  other  minister  of  any  religion,  shall  not  Privileged 

be  allowed  to  disclose  a  confession  made  to  him,  in  his  professional  communica- 

character,  in  the  course  of  discipline,  enjoined  by  the  rules  or  prac-  *^°^ 
tice  of  the  religious  body,  to  which  he  belongs. 

A  person  duly  authorized  to  practice  physic  or  surgery,  or  a  pro- 
fessional or  registered  nurse,  shall  not  be  allowed  to  disclose  any 
information  which  he  acquired  in  attending  a  patient,  in  a  profes- 
sional capacity,  and  which  was  necessary  to  enable  him  to  act  in 
that  capacity,  unless,  where  the  patient  is  a  child  under  the  age  of 
sixteen,  the  information  so  acquired  indicates  that  the  patient  has 
been  the  victim  or  subject  of  a  crime,  in  which  case  the  physician 
or  nurses  may  be  required  to  testify  fully  in  relation  thereto  upon 
any  examination,  trial  or  other  proceeding  in  which  the  commission 
of  such  crime  is  a  subject  of  inquiry.  ^ 

An  attorney  or  counsellor  at  law  shall  not  be  allowed  to  disclos® 
a  communication  made  by  his  client  to  him,  or  his  advice  given 
thereon,  in  the  course  of  his  professional  employment,  nor  shall  any 
clerk,  stenographer  or  other  person  employed  by  such  attorney  or 
counsellor  be  allowed  to  disclose  any  such  communication  or  ad- 
vice given  thereon.     [Note  2100.] 

§  96.  The  last  [three J  section  [s J  applies  to  any  examination  Privileged 
of  a  person  as  a  witness  unless  the  provisions  thereof  are  expressly  communica- 
waived  upon  the  trial  or  examination  by  the  person  confessing,  the  *^^^ 
patient  or  the  client.  But  a  physician  or  surgeon  or  a  professional 
registered  nurse,  may  upon  a  trial  or  examination  disclose  any  infor- 
mation as  to  the  mental  or  physical  condition  of  a  patient  who 
is  deceased,  which  he  acquired  in  attending  such  patient  profes- 
sionally, except  confidential  communications  and  such  facts  as 
would  tend  to  disgrace  the  memory  of  the  patient,  when  the  pro- 
visions of  the  preceding  section  [834]  have  been  expressly  waived 
on  such  trial  or  examination  by  the  personal  representatives  of  the 
deceased  patient,  or  if  the  validity  of  the  last  will  and  testament  of 
such  deceased  patient  is  in  question,  by  the  executor  or  executors 
named  in  said  will,  or  the  surviving  husband,  widow  or  any  heir-at- 
law  or  any  of  the  next  of  kin,  of  such  deceased,  or  any  other  party  in 
interest.  But  nothing  herein  contained  shall  be  construed  to  dis- 
qualify an  attorney  in  the  probate  of  a  will  heretofore  executed  or 
offered  for  probate  or  hereafter  to  be  executed  or  offered  for  probate 
from  becoming  a  witness,  as  to  its  preparation  and  execution  in  case 
such  attorney  is  one  of  the  subscribing  witnesses  thereto.  In  an 
action  for  the  recovery  of  damages  for  a  personal  injury  the  testi- 
mony of  a  physician  or  surgeon,  or  of  a  professional  or  registered 
nurse  attached  to  any  hospital,  dispensary  or  other  charitable  in- 
stitution as  to  information  which  he  acquired  in  attending  a  patient 
in  a  professional  capacity,  at  such  hospital,  dispensary,  or  other 
charitable  institution  shall  be  taken  before  a  referee  appointed  by  a 
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judge  of  the  court  in  which  such  action  is  pending;  provided,  how- 
ever, that  any  judge  of  such  court  at  any  time  in  his  discretion  may, 
notwithstanding  such  deposition,  order  that  a  subpoena  issue  for 
the  attendance  and  examination  of  such  physician  or  surgeon  or 
professional  or  registered  nurse,  upon  the  trial  of  the  action.  In 
such  case  a  copy  of  the  order  shall  be  served,  together  with  the  sub- 
poena. The  provisions  of  the  Civil  Practice  Rules  relating  to  depositions 
taken  and  to  be  used  vrithin  the  state  [Sections  872,  873,  874,  875,  876, 
879,  880,  884  and  886  of  this  codej  apply  to  the  examination  of  a 
physician  or  surgeon  or  a  professional  or  registered  nurse,  as  pre- 
scribed in  this  section.  The  waivers  herein  provided  for  must  be 
made  in  open  court,  on  the  trial  of  the  action,  or  proceeding,  and  a 
paper  executed  by  a  party  prior  to  the  trial,  providing  for  such  waiver 
shall  be  insuflScient  as  such  a  waiver.  But  the  attorneys  for  the 
respective  parties,  may  prior  to  the  trial,  stipulate  for  such  waiver, 
and  the  same  shall  be  sufficient  therefor.     [Note  2101.] 

Probate,  see  Will;  Witness. 

Proclamation,  see  Statute, 

Promise,  see  Statute  of  Limitations. 

Promissory  Note,  see  Bills  and  Notes. 

Property,  see  Injury  to  Property. 

Protest,  see  Bills  and  Notes;  Presentment  and  Protest. 


ARTICLE  54 


Affidavit  of 
refusal  to 
publish 

Presumption 
of  due 
publication 


Publication 

§  97,  An  affidavit  of  the  refusal  to  publish  for  the  fees  prescribed 
by  law  is  presumptive  evidence  of  the  facts  stated  therein.  [Note 
2102.] 

§  98.  The  affidavit  of  the  printer  or  publisher  of  a  newspaper, 
published  within  the  state,  or  of  his  foreman  or  principal  clerk, 
showing  the  publication  of  a  notice  or  other  advertisement,  authorized 
or  required,  by  a  law  of  the  state,  to  be  published  in  that  newspaper, 
annexed  to  a  printed  copy  of  the  notice  or  other  advertisement,  may 
be  read  in  evidence;  and  is  presumptive  evidence  of  the  publication, 
and,  also,  of  the  matters  stated  therein,  showing  that  the  deponent 
is  authprized  to  make  the  affidavit.  But  this  section  does  not  apply 
to  a  case,  where  the  affidavit  is  required  by  law  to  be  filed,  unless 
it  has  been  duly  filed;  or  to  a  case,  where  the  mode  of  proving  a 
pubUcation  is  otherwise  specially  prescribed  by  law.    [Note  2103.] 

Public  Officer,  see  Certificate. 
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ARTICLE  56  §§  99-102 

Public  Record 

see  also  Census  Record;  Certificate;  Comptroller's  Record;  Conveyance; 
Foreign  Record;  Government  Record;  Judicial  Record;  Justice 
of  the  Peace;  Municipal  Record;  Statute;  U.  S.  Record;  Weather 
Record;  WiU. 

§  99.  A  copy  of  a  paper  filed,  kept,  entered,  or  recorded,  pursuant  Public  record 
to  law,  in  a  public  office  of  the  state,  the  officer  having  charge  of 
which  has,  pursuant  to  law,  an  official  seal;  or  with  the  clerk  of  a 
court  of  the  state;  or  with  the  clerk  or  secretary  of  either  house  of 
the  legislature,  or  of  any  other  public  body  or  public  board  created 
by  authority  of  a  law  of  the  state,  and  having,  pursuant  to  law,  a 
seal;  or  a  transcript  from  a  record,  kept,  pursuant  to  law,  in  such 
a  public  office,  or  by  such  a  clerk  or  secretary,  is  evidence,  as  if  the 
original  was  produced.  But,  to  entitle  it  to  be  used  in  evidence,  it 
must  be  certified  by  the  clerk  of  the  court,  under  his  hand  and  the 
seal  of  the  court;  or  by  the  officer  having  the  custody  of  the  original, 
or  his  deputy,  or  clerk,  appointed  pursuant  to  law,  under  his  official 
seal,  and  the  hand  of  the  person  certifying;  or  by  the  presiding  officer, 
secretary,  or  clerk  of  the  public  body  or  board,  appointed  pursuant 
to  law,  under  his  hand,  and,  except  where  it  is  certified  by  the  clerk 
or  secretary  of  either  house  of  the  legislature,  under  the  official 
seal  of  the  body  or  board.     [Note  2104.] 

§  100.  Except  as  otherwise  specially  prescribed  by  law,  the  record  Record  of 
of  a  conveyance,  duly  recorded,  within  tHe  state,  or  a  transcript  conveyance 
thereof,  duly  certified,  is  evidence,  with  like  effect  as  the  original 
conveyance.     [Note  2105.] 

§  101,  An  exemplification  of  the  record  of  a  conveyance  of  real  Record  of 
property  situated  without  the  state,  and  within  the  United  States,  conveyance 
which  has  been  recorded  in  the  state  or  territory,  where  the  real 
property  is  situated,  pursuant  to  the  laws  thereof,  when  certified 
under  the  hand  and  seal  of  the  officer,  having  the  custody  of  the 
record,  is,  if  the  original  cannot  be  produced,  presumptive  evidence 
of  the  conveyance,  and  of  the  due  execution  thereof.     [Note  2106.] 

§  102.  A  copy  of  a  patent,  record  or  other  document  remaining  Public  record 
of  record  or  on  file  in  a  public  office  of  a  foreign  country,  certified  in  foreign 
according  to  the  form  in  use  in  that  country,  is  evidence  when  authen-  ^^^^^'y 
ticated  as  follows: 

1.  By  the  certificate  under  the  hand  and  official  seal  of  a  com- 
missioner appointed  by  the  governor  to  take  the  proof  or  acknowl- 
edgment of  deeds  in  that  country,  to  the  effect  that  the  patent, 
record  or  document  is  of  record  or  on  file  in  the  public  office,  and 
that  the  copy  thereof  is  correct  and  certified  in  due  form;  and 

2.  By  a  certificate  under  the  hand  and  official  seal  of  the  secre- 
tary of  state,  annexed  to  that  of  the  commissioner,  to  the  same 
effect  as  prescribed  by  law  for  the  authentication  of  the  certificate 
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§§  103-105  of  such  a  commissioner  upon  a  conveyance  to  be  recorded  within 
the  state.  The  certificate  of  the  commissioner,  thus  authenticated, 
is  presumptive  evidence  that  the  copy  of  the  patent,  record  or  doc- 
ument is  certified  according  to  the  form  in  use  in  the  foreign  country; 
or, 

3.  By  a  certificate  under  the  hand  and  official  seal  of  a  consular 
officer  of  the  United  States  to  the  effect  that  the  patent,  record  or 
document  is  of  record  or  on  file  in  the  public  office  and  certified 
according  to  the  form  in  use  in  the  foreign  country,  and  a  copy  of 
a  patent,  record  or  other  document  so  authenticated  is  presumptive 
evidence  that  the  same  is  certified  according  to  the  form  in  use  in 
the  foreign  country.     [Note  2107.] 


Thirty  years' 
possession 
of  real  prop- 
erty 


Presumption 
as  to  legal 
title 


Rebuttal 


ARTICLE  56 

Real  Property 

see  also  Comptroller's  Record;  Conveyance;  Deposition;  Order;  Owner- 
ship; Pvblic  Record 

§  103.  In  all  actions  to  recover  the  possession  of,  or  otherwise  to 
determine  the  title  to,  or  for  trespass  upon  or  injury  to,  unoccupied 
lands,  timber,  trees  or  underwood  thereon,  except  an  action  in 
which  any  county  or  any  state  or  county  officer,  board  or  commis- 
sion is  a  party  defendant,  the  plaintiff  may  show  an  unbroken  chain 
of  title  or  conveyance  of  the  land  to  himself  for  thirty  years  next 
preceding  the  commencement  of  the  action,  or  if  an  action  for  tres- 
pass, next  preceding  the  commission  of  the  trespass  or  injury,  and 
such  proof  shall  be  presumptive  evidence  of  ownership  at  the  times, 
respectively,  of  the  commencement  of  such  action  or  commission  of 
such  trespass  or  injury,  but  such  presumption  may  be  rebutted 
by  the  defendant  by  showing  ownership  of  said  lands  at  the  times, 
respectively,  of  the  commencement  of  said  action  or  the  commission 
of  said  trespass  or  injury,  in  some  person  other  than  the  plaintiff. 
[Note  2108.] 

§  104.  In  an  action  to  recover  real  property,  or  the  possession 
thereof,  the  person  who  established  a  legal  title  to  the  premises  is 
presumed  to  have  been  possessed  thereof,  within  the  time  required 
by  law  and  the  occupation  of  the  premises,  by  another  person,  is 
deemed  to  have  been  under  and  in  subordination  to  the  legal  title, 
unless  the  premises  have  been  held  and  possessed  adversely  to  the 
legal  title,  for  twenty  years  before  the  conmiencement  of  the  action. 
[Note  2109.] 

ARTICLE  57 
Rebuttal 

§  105.  The  testimony  of  a  party,  taken  at  the  instance  of  the 
adverse  party,  orally  or  by  deposition,  may  be  rebutted  by  other 
evidence.    [Note  2110.] 
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ARTICLE  58  §§  106-108 

Receipt 

§  106.  In  any  action  or  proceeding  now  pending  or  hereafter  Receipt  of 
to  be  brought  in  any  of  the  courts  of  this  state,  the  payment  of  any  municipal 
sum  of  money  by  a  municipal  corporation,  or  an  officer  thereof,  corporations 
may  be  proved  by  a  receipt  purporting  upon  its  face  to  be  given 
therefor,  and  to  entitle  such  receipt  to  be  read  in  evidence,  no  further 
or  other  proof  shall  be  necessary  than  that  it  is  produced  from  the 
files  of  the  office  of  the  chief  financial  officer  of  such  municipal  cor- 
poration, or  from  the  files  of  the  office  of  the  person  or  department 
charged  with  the  duty  of  making  the  payment.  Every  such  receipt 
so  read  in  evidence  shall  be  presumptive  proof  of  the  fact  of  the 
payment  to  the  person  by  or  in  whose  behalf  it  purports  to  be  signed 
of  the  sum  of  money  and  for  the  purpose  therein  expressed.  But 
no  such  receipt  shall  be  entitled  to  be  read  in  evidence  by  virtue  of 
the  provisions  of  this  section,  unless  it  was  given  at  least  six  years 
before  the  commencement  of  the  action  or  proceeding  in  which  it 
shall  be  offered  as  evidence.  And  the  date  or  time  appearing  upon 
its  face  shall  be  presumptive  proof  that  it  was  given  at  such  date  or 
time.  Nothing  in  this  section  contained  shall  be  held  to  prevent 
any  party  to  such  an  action  or  proceeding  from  proving  affirma- 
tively that  the  payment  so  appearing  to  have  been  made  has  not 
in  fact  been  made.     [Note  2111.] 

Recital,  see  Meeting, 


ARTICLE  59 

Recognizance 

§  107.  Where  the  condition  of  a  recognizance  is  broken,  an  order  Forfeiture  of 
of  the  court,  directing  the  prosecution  of  the  recognizance,  is  a  suffi-  recognizance 
cient  forfeiture  thereof.     [Note  2112.] 

§  108.  It  is  not  necessary,  in  [such J  an  action  to  recover  the  pen-  Breach  of 
alty  upon  the  forfeiture  of  a  recognizance  to  the  people,  to  prove  any  recognizance 
damages,  by  reason  of  the  breach  of  the  condition.    But  where  the  ^  P«ople 
people  are  entitled  to  judgment  therein,  they  must  have  judgment 
absolute,  for  the  penalty  of  the  recognizance.    [Note  2113.] 

Record,  see  Public  Record, 

Recovery  of  Real  Property,  see  Ejectment;  Real  Property, 

Refusal  to  Publish,  see  Publication, 

Replevin,  see  Return  to  Execution, 

Remainder,  see  Claim  to  Real  Property;  Resolution;  Statute, 
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§§  109-1 13 


Presumption 
from  return 
to  execution 


ARTICLE  60 

Return  to  Execution 

§  109.  In  [such  J  an  action  against  the  sureties  in  an  undertaking 
in  replevin^  the  sheriiBf's  return  to  the  execution  is  presumptive 
evidence  of  a  failure  to  deliver,  or  to  return  a  chattel,  or  to  pay  a  sum 
of  money,  according  to  the  terms  of  the  undertaking.     [Note  2114.] 

Reversion,  see  Claim  to  Real  Property. 
Sale,  see  Certificate. 


ARTICLE  61 

Seal 

Presumption  §  110.  A  seal  upon  an  executory  instrument,  hereafter  executed, 
of  considera-  jg  Q^jy  presumptive  evidence  of  a  sufficient  consideration,  which 
^  ^^^         may  be  rebutted,  as  if  the  instrument  was  not  sealed.     [Note  2115.] 

Search  for  Public  Record,  see  CertifixxAe. 
Service,  see  Designation  for  Service. 
Sheriff's  Sale,  see  Certificate. 


Mitigation 
in  slander 


Slander 


ARTICLE  62 

Slander 

§  111.  In  [such J  an  action  for  slander  the  defendant  may  prove 
mitigating  circumstances,  notwithstanding  that  he  has  pleaded  or 
attempted  to  prove  a  justification.     [Note  2116.] 

§  112.  In  an  action  for  slander,  brought  by  a  woman,  for  words 
imputing  unchastity  to  her,  it  is  not  necessary  to  allege  or  prove 
special  damages.     [Note  2117.] 


Statute  and 
resolution 


ARTICLE  63 

Statute 

see  Colonial  Statutes 

§  113.  A  statute  or  a  joint  resolution,  passed  by  the  legislature 
of  the  state,  may  be  read  in  evidence  from  a  newspaper,  designated 
as  prescribed  by  law,  to  publish  the  same,  until  six  months  after 
the  close  of  the  session  at  which  it  was  passed;  and,  at  any  time,  from 
a  volume  printed  under  the  direction  of  the  secretary  of  state.  To 
entitle  any  copy  of  a  law  published,  other  than  those  published 
under  the  direction  of  the  secretary  of  state,  to  be  read  in  evidence, 
there  shall  be  contained  in  the  same  book  or  pamphlet,  a  printed 
certificate  of  the  secretary  of  state,  that  such  copy  is  a  correct  tran- 
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script  of  the  text  of  the. original  laws.    For  such  certificate  the  §§  114-116 
secretary  of  state  shall  collect  such  a  fee  as  he  shall  deem  just  and 
reasonable.     [Note  2118.] 

§  114.  A  printed  copy  of  a  statute,  or  other  written  law,  of  another  Statute, 
state,  or  of  a  territory,  or  of  a  foreign  country,  or  a  printed  copy  of  a  proclamation, 
proclamation,  edict,  decree,  or  ordinance,  by  the  executive  power  ^ddecSoM 
thereof,  contained  in  a  book  or  publication,  purporting  or  proved  of  another 
to  have  been  published  by  the  authority  thereof,  or  proved  to  be  state 
commonly  admitted,  as  evidence  of  the  existing  law,  in  the  judicial 
tribunals  thereof,  is  presumptive  evidence  of  the  statute,  law,  proc- 
lamation, edict,  decree  or  ordinance.      The  unwritten  or  common 
law  of  another  state,  or  of  a  territory,  or  of  a  foreign  country,  may 
be  proved,  as  a  fact,  by  oral  evidence.    The  books  of  reports  of 
cases,  adjudged  in  the  courts  thereof,  must  also  be  admitted,  as 
presumptive  evidence  of  the  unwritten  or  common  law  thereof. 
[Note  2119.] 

ARTICLE  64 

.  Statute  of  Limitation 

§  115.  An    acknowledgment   or   promise   contained   in   writing,  Acknowledg- 

signed  by  the  party  to  be  charged  thereby,  is  the  only  competent  ment  or 

evidence  of  a  new  or  continuing  contract,  whereby  to  take  a  case  takr^we^out 

out  of  the  operation  of  [this  title  J  the  provisions  relating  to  the  lim-  of  statute  of 

itations  of  time  within  which  an  a^ion  must  he  brought  other  than  for  limitation 
the  recovery  of  real  property.    But  this  section  does  not  alter  the 
effect  of  a  payment  of  principal  or  interest.     [Note  2120.] 

Stenographer,  see  Privileged  Communication. 
Subscribing  Witness,  see  Witness. 
Survey,  see  Map. 


ARTICLE  65 

Surveyor 

§  116.  No  surveyor  shall  give  evidence  in  any  cause  depending  Surveyor's 
in  any  of  the  courts  of  this  state,  or  before  arbitrators,  respecting  testimony 
the  survey  or  measurement  of  lands  which  he  may  have  made,  unless 
if  required,  either  such  surveyor  shall  make  oath,  or  it  shall  otherwise 
be  shown  that  the  chain  or  measure  used  by  him  was  conformable 
to  the  standards  of  the  state  which  were  the  standards  of  the  state 
at  the  time  such  survey  was  made.  An  official  certificate  of  any 
state,  county,  city,  village  or  town  sealer  elected  or  appointed  pur- 
suant to  the  laws  oi  this  state,  or  the  oath  of  such  surveyor,  that  such 
chain  or  measure  conforined  to  the  state  standard  which  shall  have 
been  furnished  any  such  sealer  pursuant  to  the  provisions  of  the 
laws  of  this  state,  shall  be  prima  facie  evidence  of  such  conformity, 
and  an  official  certificate  made  by  any  such  sealer  that  the  implement 
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§§  1 17-120  used  in  measuring  such  chain  or  other  measure  was  the  one  provided 
under  such  laws  for  such  purposes,  shall  be  prima  facie  evidence 
of  that  fact.     [Note  2121.] 

Tenant  in  Common,  see  Ejectment 


Tender 
and  offer 


ARTICLE  66 

Tender  and  Offer 

§  117.  If  the  plaintiff  does  not  accept  [the J  an  offer  to  allow 
the  damages  to  be  assessed  at  a  specified  sum;  or,  [he  cannot  prove  it, 
upon  the  trial.  J  if  notice  of  acceptance  is  not  [thus J  given  of  an 
offer  of  defendant  to  allow  judgment  to  be  taken  against  him,  or  of 
plaintiff  to  allow  judgment  to  be  taken  against  him,  the  offer  cannot 
be  given  in  evidence  upon  the  trial.     [Note  2122.] 

Testimony,  see  Perpetuated  Testimony, 


Town  record 


ARTICLE  67 

Town  Record 

§  118.  A  copy  of  a  paper  filed,  pursuant  to  law,  in  the  office  of  a 
town  clerk,  or  a  transcript  from  a  record  kept  therein,  pursuant  to 
law,  certified  by  the  town  clerk,  is  evidence,  with  like  effect  as  the 
original.    {Note  2123.] 

Transcript,  see  Justice  of  the  Peace. 
Trial,  s  ?e  Former  Trial. 
Undertaking,  see  Bond. 


\RTICLE  68 


United 
States  court 
record 

United  States 

government 

record 


United  States  Record 
see  also  Census 

§  119.  A  copy  of  the  record,  or  any  other  proceeding,  of  a  court 
of  the  United  States,  is  evidence,  when  certified  by  the  clerk  or  officer, 
in  whose  custody  it  is  required  by  law  to  be.     [Note  2124.] 

§  120.  A  copy  of  a  record  or  other  paper,  remaining  in  a  depart- 
ment of  the  government  of  the  United  States,  is  evidence,  when 
certified  by  the  head,  or  acting  chief  officer,  for  the  time  being,  of 
that  department;  or  when  certified  by  the  officer  in  whose  charge 
it  is,  pursuant  to  a  statute  of  the  United  States,  or  otherwise  in  ac- 
cordance with  a  statute  of  the  United  States,  relating  to  certifying 
the  same.     [Note  2125.] 
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ARTICLE  69  §§  121-124 

Vessel 

§  121.  The  record  of  a  bill  of  sale,  mortgage,  hypothecation,  or  Bill  of  sale, 

conveyance  of  a  vessel,  belonging  to  a  port  or  place,  within  the  United  mortgage, 

States,  recorded  in  the  office  of  the  collector  of  customs,  where  the  ^ypotheca- 

vessel  is  registered  or  enrolled,  which  was  acknowledged  or  proved,  clmveyance 

before  it  was  recorded,  in  like  manner  as  a  deed  to  be  recorded  within  of  vessel 
the  state;  or  a  transcript  of  such  a  record,  duly  certified  by  the  col- 
lector; is  evidence,  with  the  like  effect  as  the  original.     [Note  2126.] 

Village  Record,  see  Municipal  Record. 
^AiVER,  see  Privileged  Communication, 


ARTICLE  70 

Weather 

§  122.  Any  record  of  the  observations  in  regard  to  the  conditions  Weather 
of  the  weather,  or  in  regard  to  the  amount  and  conditions  of  the  record 
precipitation,  taken  under  the  direction  of  the  New  York  state 
weather  bureau,  or  any  copy  thereof,  when  certified  in  the  form  of 
and  pursuant  to  law  by  the  officer  in  charge  thereof  at  the  place 
where  such  record  is  duly  filed,  that  the  same  is  a  true  copy  of  such 
record,  may  be  read  in  evidence  in  any  court  of  this  state,  and  shall 
be  prima  facie  evidence  of  the  facts  and  circumstances  therein 
stated.     [Note  2127.] 

§  123.  The  record  of  the  observations  of  the  weather,  taken  under  Weather 
the  direction  of  the  signal  service  of  the  United  States,  when  cer-  record 
tified  by  the  officer  in  charge  thereof,  at  the  place  where  they  were 
taken  and  are  kept,  is  prima  facie  evidence  of  the  matters  of  fact 
stated  therein.  The  records  of  the  observation  of  the  weather  taken 
at  the  arsenal  in  Central  park  under  the  direction  of  the  meteoro- 
logical and  astronomical  observatory  of  the  city  of  New  York,  when 
duly  certified  by  the  official  in  charge  thereof,  or  his  deputy,  shail 
be  presumptive  evidence  of  the  facts  set  forth  therein,  and  shall 
be  received  in  evidence  on  the  trial  of  any  action  in  all  the  courts 
of  this  state.     [Note  2128.] 


ARTICLE  71 

Will 

§•  124.  [But  J  The  plaintiff  is  not  entitled  to  a  judgment,  estab-  Lost  or 
lishing  a  lost  or  destroyed  will,  [as  prescribed  in  this  article  J  unless  destroyed 
the  will  was  in  existence  at  the  time  of  the  testator^s  death,  or  was  ^*^ 
fraudulently  destroyed  in  his  lifetime;  and  its  provisions  are  clearly 
and  distinctly  proved  by  at  least  two  credible  witnesses,  a  correct 
copy  or  draft  being  equivalent  to  one  witness.     [Note  2129.] 


EXECUTIVE    LAW 

(Provisions  from  the  Code  of  Civil  Procedure  down  to  January  1^ 

1915,  assigned  to  the  Executive  Law.) 

[259] 


Executive  Law 

Ab  Aet  to  ^amend  dhapiter  Uwmiy»fliig&  wdihe  han  at  nunetoBti  hnn* 
dred  eod  nine,  eivtiitiBd  ^  An  Act  in  (vobction'toeflenitiiie  trfBcen^ 
€(m8titciting  dnqster  eighteen  -of  tthe  Oasaolidated  IsmK*^ 

The  Pe^ffle  €f  the  SMb  of  Ntm  Fanfc,  Tvpm&Bnted  en  jSenote  ttoA 
Avsenf^y  do  mad  as  foOovm: 

Section  1.  Tiaie  Executive  Xaw  Is  liereby  amended  by  adding  there* 
to  the  following  sections: 

AETTCLE  4 

C<»IPISODLB& 

.§  45.  The  state  ^comptroller  is  hereby  Authorized  to  furnish  ex*     §§  45-69 
tracts  from  the  hoots  and  records  oT  his  ofice  in  reTerence  to  any  Extnusta 
lot,  piece  or  parcel  of  land,  certifying  that  such  extract  contains  fn>mreoofdi 
-flfl  'dmt  is  BtaJed  in  snch  beak  or  reoord  relating  to  such  Jot,  piece  — 'irtr^frr 
er  parcel  of  land.    {Note  2125.] 


AKnCLE  6 

Attorney  General 

§  6&  The  attorney  ^'general  must  commence  an  acfion,  suit,  or  Action  for 
other  judidal  proceeding,  I£as  prescribed  in  this  arttcleJI  for  fte  Jf^sappropn*. 
spotAotion  or  other  mUappropricdion  -of  pvMic  properly  whenever  he 
deems  it  for  tie  ieterests  of  the  people  of  the  state,  so  to  do;  or 
whenever  he  is  so  directed^  in  writing,  by  the  governor.    [Note  2136.] 

$  ^.  In  all  eases  where,  pdor  to  fiop^ieinfaer  ifiret,  nineteen  inmdred  Validatini^ 
and  eight,  the  attorney-general  shall  have  appeared  in  behidf  of  ?*^^S!^J^. 
the  people  of  this  state,  in  an  Action  for  the  foreclosure  of  a  mortgage,  {^^,1^2"^' 
such  appearance  shall  be  as  vafid  and  effectual  as  -thcnigh  ^mpter 
two  hundred  and  eighty-four  of  the  laws  (rf  nineteen  hundred  and 
eight  had  heen  in  force  «,t  the  time  df  sttch  appearance,  whe^Jier 
such  actions  were  pending  or  concluded  when  suefti  chapter  ^ot 
effect,  Anything  in  Buoh*  chapter  lo  the  contrary  notwiihstanding^ 
provided,  however,  tii&t  nothing  herein  contained  shall  affect  the 
r^ht  -er  title  of  any  persoin  claiming  such  real  property  under  letters 
patent  i^eued  by  the  people  ci  ^the  state,  for  a  valuable  considftratiop 
£before  this  act  shall  take  effect. J  prior  to  ^ptember  JirM^  mjwkes^ 
hundred  and  twelve.    [Note  2137.] 
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Action  of 
ejectment 


Action  for 
forfeiture  or 
penalty 


patent 


§§  69a-69f  §  69a.  Whenever  the  attorney  general  has  good  reason  to  believe, 
that  the  title  to,  or  right  of  possession  of,  any  real  property,  has 
vested  in  the  people  of  the  state,  by  escheat,  or  by  conviction  or 
outlawry  for  treason,  he  must  commence  an  action  of  ejectment, 
to  recover  the  property.     [Note  2138.] 

§  69b.  Where  real  or  personal  property  has  been  forfeited,  or  a 
penalty  incurred  to  the  people  of  the  state,  or  to  an  officer,  for  their 
use,  pursuant  to  a  provision  of  law,  the  attorney  general,  or  the 
district-attorney  of  the  county  in  which  the  action  is  triable,  must 
bring  an  action  to  recover  the  property  or  penalty,  in  a  court  having 
jurisdiction  thereof.  Where  the  supreme  court  and  a  justice's  court 
have  concurrent  jurisdiction  of  the  action,  it  may  be  brought  in 
either,  at  the  election  of  the  attorney-general  or  district  attorney. 
[Note  2139.] 

Action  to  §  69c.  Whenever  the  attorney  general  has  good  reason  to  believe 

vacate  letters  that  any  act  or  omission,  [specified  in  this  section  J  which  wovM 
avihorize  him  to  commence  an  action  to  vacate  or  annul  letters  patent, 
can  be  proved,  and  that  the  person  to  be  made  defendant  has  no 
sufficient  legal  defence,  he  must  commence  such  an  action.  [Note 
2140.] 

§  69d.  Where  [finalj  judgment,  vacating  or  annulling  letters- 
patent,  is  rendered  [in  an  action,  brought  as  prescribed  in  the  last 
section  J,  the  attorney  general  must  cause  a  copy  of  the  judgment- 
roll  to  be  forthwith  filed  in  the  office  of  the  secretary  of  state;  who 
must  make  an  entry,  in  the  records  of  the  conunissioners  of  the  land 
office,  stating  the  substance  and  effect  of  the  judgment,  and  the 
time  when  the  judgment-roll  was  filed.  Immediately  after  making 
the  entry,  [prescribed  in  the  last  section,J  the  secretary  of  state 
must  transmit  a  certified  transcript  thereof  to  the  clerk,  or  the 
register,  as  the  case  requires,  of  each  county,  in  which  the  real  prop- 
erty affected  by  the  judgment  is  situated.  The  clerk  or  register 
must  file  it;  and,  if  the  letters-patent  are  recorded  in  his  office,  he 
must  note  the  contents  of  the  transcript  in  the  margin  of  the  record. 
[Note  2141.] 

§  69e.  The  attorney  general  must,  from  time  to  time,  make  a 
report  to  the  commissioners  of  the  land  office,  of  all  the  real  property 
recovered  by  the  people,  in  any  action,  [brought  pursuant  to  this 
article.!     [Note  2142.] 

§  69f.  Where  security  is  [soj  given,  in  an  action  brought  by 
the  attorney-general  on  the  relation  or  information  of  a  person  having 
an  interest  in  the  question  the  attorney  general  is  entitled  to  compensa- 
tion for  his  services,  to  be  paid  [by  the  relator,J  by  the  person 
interested  in  like  manner  as  the  attorney  and  counsel  for  a  private 
person.     [Note  2143.] 

§  2.  This  act  shall  take  effect  September  first,  nineteen  hundred 
and  sixteen. 


Judgment- 
roll  in  action 
to  vacate  or 
annul  letters 
patent 


Report  on 
real  property 
recovered 


Compensa- 
tion of 
attorney- 
general  in 
certain 
actions 


Effect 


GENERAL  ASSOCIATION  LAW 

(Provisions  from  the  Code  of  Civil  Procedure  down  to  January  1, 
1915,  assigned  to  the  General  Association  Law.) 
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An  Act  to  amend  chapter  thirty-four  of  the  laws  of  nineteen  hundred 
and  nine,  entitled  *'  An  Act  in  relation  to  joint^stock  associa- 
tions, constituting  chapter  twenty-nine  of  the  Consolidated 
Laws."     [General  note  2144.] 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly,  do  enact  as  follows: 

SectioQ  1.  SecticHi  one  of  the  Jotnt-Stock  Association  Law  is  hereby 
amended  so  as  read  as  foHows:  §§  ]-( | 


§  1.  This  chapter  shall  be  known  as  the  [''  Joint-Stock  Associa*  Short  title 
tion  Law."J  ^^  General  Association  LawJ' 

§  2.  Said  act  is  hereby  amended  by  adding  thereto  the  following 
article  and  sections: 

ARTICLE  2 

Associations 

§  10.  An  action  or  special  proceeding  may  be  maintained,  by  the  Action  by 
president  or  treasurer  of  an  unincorporated  association,  consisting  unincor- 
•f  seven  or  more  persons,  to  recover  any  property,  or  upon  any  cause  P®'**®<*. 
of  action,  for  or  upon  which  all  the  associates  may  maintwn  such  *^*^®^"®^ 
an  action  or  special  proceeding,  by  reason  of  their  interest  or  owner- 
sh^  therein,  eith^  jointly  or  in  common.    An  action  may  likewise 
be  maintained  by  such  president  or  treasurer  to  recover  from  one 
or  more  members  'of  such  association  his  or  their  proportionaAe 
share  of  any  moneys  lawfully  expended  by  such  association  for  the 
benefit  of  such  associates,  or  to  enforce  any  lawful  claim  ol  such 
association  against  such  member  or  members.    Any  partnership,  or 
other  company  of  persons,  which  has  a  president  or  treasurer,  is 
deemed  an  association  within  the  meaaing  of  this  section.     [Note 
2145.] 

§  i  1.  An  action  or  special  proceeding  may  be  maintained,  against  Action 
the  president  or  treasurer  of  [suchj  an  unincorporated  association,  against  nnin- 
consisting  of  seven  or  more  persons j  to  recover  any  property,  or  upon  ^^^^ 
any  cause  of  action,  for  or  upon  which  the  plaintiff  may  maintain  **®^**"®'^ 
such  an  actiooL  or  special  proceeding,  s^ainst  all  the  associates,  by 
reason  of  their  interest  or  ownersh^,  or  claim  of  ownership  therein, 
either  jointly  or  in  coaiimon,  of  their  liability  therefor,  either  jointly 
or  severally.    Any  partnered,  or  other  company  of  persons,  which 
has  a  president  or  treasurer,  is  deemed  an  association  within  the 
meaning  of  this  section.    [Note  2146.] 
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§  12.  Where  an  action  has  been  brought  against  an  officer  of  an 
unincorporated  association^  or  a  counterclaim  has  been  made,  in  an 
action  brought  by  an  oflScer,  [as  prescribed  in  the  last  three  sections,  J 
another  action,  for  the  same  cause,  shall  not  be  brought  against  the 
members  of  the  association,  or  any  of  them,  until  after  final  judg- 
ment in  the  first  action,  and  the  return,  wholly  or  partly  unsatisfied 
or  unexecuted,  of  an  execution  issued  thereupon.  After  such  a 
return,  the  party  in  whose  favor  the  execution  was  issued,  may 
maintain  an  action,  as  follows: 

1.  Where  he  was  the  plaintiff,  or  a  defendant  recovering  upon 
a  counterclaim,  he  may  maintain  an  action  against  the  members  of 
the  association,  or,  in  a  proper  case,  against  any  of  them,  as  if  the 
first  action  had  not  been  brought,  or  the  counterclaim  had  not  been 
made,  as  the  case  requires;  and  he  may  recover  therein,  as  part  of 
his  damages,  the  costs  of  the  first  action,  or  so  much  thereof,  as  the 
sum,  collected  by  virtue  of  the  execution,  was  insufficient  to  satisfy; 

2.  Where  he  was  a  defendant,  and  the  case  is  not  within  sub- 
division first  of  this  section,  he  may  maintain  an  action,  to  recover 
the  sum  remaining  uncollected,  against  the  persons  who  composed 
the  association,  when  the  action  against  him  was  commenced,  or 
the  survivors  of  them; 

But  this  section  does  not  affect  the  right  of  the  person,  in  whose 
favor  the  judgment  in  the  first  action  was  rendered,  to  enforce  a 
bond  or  undertaking,  given  in  the  course  of  the  proceedings  therein. 

Except  as  provided  in  this  section  [This  article  does  not  prevent  J 
an  action  [from  beingj  may  be  brought  by  or  against  all  the  mem- 
bers of  an  association,  [except  as  prescribed  in  the  last  section.J 
in  a  proper  case.     [Note  2147.] 

§  13.  Where  an  action  is  brought  against  the  members  of  [the J  an 
association,  as  prescribed  in  subdivision  first  of  the  last  section  the 
time  between  the  commencement  of  the  action  by  or  against  the 
officer  of  the  association^  and  the  return  of  the  first  execution  issued 
upon  the  final  judgment  rendered  therein,  is  not  a  part  of  the  time 
limited  by  law,  for  the  commencement  of  the  second  action.  [Note 
2148.] 

§  3.  Said  act  is  hereby  further  amended  by  adding  thereto  the 
following  sections  to  article  3  as  hereby  amended: 

§•26.  [Section  1809  of  the  Code  of  Civil  Procedure  and  J  Sec- 
tions 306  and  307  of  the  General  Corporation  Law  relaiing  to  the 
appointment  of  a  receiver,  apply  to  an  action  or  special  proceeding, 
against  a  joint-stock  association  created  by  or  under  the  laws  of 
the  State,  or  a  trustee,  director,  or  other  officer  thereof;  or  against 
a  joint-stock  association  created  by  or  under  the  laws  of  another 
state,  government,  or  country,  or  a  trustee,  director,  or  other  officer 
thereof,  where  the  association  does  business  within  the  State,  or 
has,  within  the  State,  a  business  agency  or  a  fiscal  agency  or  an 
agency  for  the  transfer  of  its  stock.    [Note  2149.] 
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§  27.  An  injunction  order,  suspending  the  general  and  ordinary         §  27 
business  of  a  joint-stock  association,  consisting  of  seven  or  more  ~     ~ 

'''^j.        -  jY?  J.     '    '       £  xi,  £  Injunction 

persons,  or  suspending  from  office,  or  restraining  from  the  perform-  against  joint- 
ance  of  his  duties,  a  trustee,  director,  or  other  oflScer  thereof,  can  stock  asso- 
be  granted  only  by  the  court,  upon  notice  of  the  appUcation  there-  elation 
for,  to  the  proper  offi<;er  of  the  association,  or  to  the  trustee,  director, 
or  other  officer  enjoined.    If  such  an  injunction  order  is  made,  other- 
wise than  as  prescribed  in  this  section,  it  is  void.    [Note  2150.] 

§  4.  Article  two  of  said  act  is  hereby  amended  so  as  to  read 
*'  Article  3,*'  the  title  to  read  "  Joint  Stock  Associations  "  and  the 
section  numbers  thereunder  to  read  "  20,  21,  22,  23,  24,  25." 

§  5.  Article  three  of  said  act  is  hereby  amended  so  as  to  read 
"  Article  4  "  and  the  section  numbers  thereunder  to  read  "  30,  31." 

§  6.  The  enacting  clause  of  the  Joint  Stock  Association  Law  is 
hereby  amended  so  as  to  read  as  follows:  "  An  Act  in  relation  to 
[joint-stock  associations  J  associations  generally,  constituting  chapter 
twenty-nine  of  the  consolidated  laws." 

§  7.  This  act  shall  take  efifect  September  first,  nineteen  hundred  Efifeet 
and  sixteen. 


GENERAL  CONSTRUCTION  LAW 

(Provisions  from  the  Code  of  Civil  Procedure  down  to  January  1 
1915,  assigned  to  the  General  Construction  Law.) 
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An  Act  to  amend  chapter  twenty-seven  of  the  laws  of  nineteen 
hundred  and  nine,  entitled  '*  An  Act  relating  to  construction, 
constituting  chapter  twenty-two  of  the  ConsoUdated  Laws/' 
[Note  2151.] 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly y  do  enact  as  follows: 

Section   1.  The  General  Construction  Law  is  hereby  amended 
by  adding  thereto  the  following  sections: 


ARTICLE  2 
Meaning  of  Terms 


§§na-I3b 


§  11a.  The  word  "action"  as  used  in  the  new  practice,  re-  '-Action 
fers  to  a  "  civil  action."  "  Civil  Action "  includes  every 
action-  except  such  as  is  prosecuted  by  the  people  of  the 
state  as  a  party  against  a  person  charged  with  a  public  offence 
for  the  punishment  thereof,  [every  other  action  is  a  civil  actionj 
The  word  "  action  "  as  used  in  the  new  [revision  of  the  statutesj 
practice,  when  appUed  to  judicial  proceedings,  signifies  an  ordinary 
prosecution,  in  a  court  of  justice,  by  a  party  against  another  party, 
for  the  enforcement  or  protection  of  a  right,  the  redress  or  preven- 
tion of  a  wrong,  or  the  punishment  of  a  public  offense.    [Note  2152.] 

§  lib.  [The  word, J  **  AflSdavit "  unless  otherwise  provided,  in-  "Affidavit" 
eludes  a  verified  pleading  in  an  action  or  a  verified  petition  or  answer 
in  a  special  proceeding.    [Note  2153.] 

§  13a.  [A  warrant  J  ^^  Annulled  ^^  with  reference  to  an  order  of  "Annulled" 
attachment  against  property  [is  said  to  be  "  annulled  ",  whenj 
means  a  case  where  the  action,  in  which  [itj  the  order  was  granted, 
abates  or  is  discontinued;  or  a  final  judgment,  rendered  therein  in 
favor  of  the  plaintiff,  is  fully  paid;  or  a  final  judgment  is  rendered 
therein  in  favor  of  the  defendant.    [Note  2154.] 

§  13b.  [The  expression,  J  "  Body  or  officer  "  as  used  in   [this  "  Body  or 
article, J   proceedings  taken  to  review  the  determination  of  inferior  officer" 
tribunals,  bodies  or  officers  includes  every  court,  tribunal,  board, 
corporation,  or   other   person,  or   aggregation    of    persons,    whose 
determination  may  be  reviewed  [by  a  writ  of  certiorari;  and  J  by 
an  action.     [Note  2155.] 
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§§  17a-2(^a       §  I7a.  [The  wordj  ''  Clerk ''  signifies  the  clerk  of  the  court, 
"  Clerk '  wherein  the  action  is  brought,  or  wherein,  or  by  whose  authority 

the  act  is  to  be  done,  which  is -referred  to  ia  the  provision  in  which 
it  is  used.  If  the  action  is  brought,  or  the  act  is  to  be  done,  in  or 
by  the  authority  of  the  supreme  court,  it  signifies  the  clerk  of  the 
county  wherein  the  action  is  triable,  or  the  act  is  to  be  done.  [Note 
2156.] 

§  18a.  A  criminal  action  is  prosecuted  by  the  peopk  of  the  state, 
as  a  party,  against  a  person  charged  with  a  public  offense,  for  the 
punifidam^it  thereof.    [Note  2157.} 

^'  Decision  "  §  20a.  [The  word  J  "  Decision  "  when  used  in  [the  samel  con- 
nection, with  a  trial  or  other  inquiry  or  a  jtidgmentr  means  the  deci- 
sion of  the  court  upon  a  hearing,  or  the  trial  of  an  issue,  before  the 
court,  without  a  jury.    [Note  2158.} 

§  20b.  [The  word,  J  "  Determination  "  as  used  in  [this  article,  J 
proceedings  taken  to  reviev}  the  act»  of  inferior  tribunals,  bodies  or 
officers  J  includes  every  judgment,  order,  decision,  adjudication,  or 
other  act  of  such  a  body  or  officer,  which  is  subject  to  be  so  reviewed. 
[Note  2159.] 

§  20c»  [16.  AJ  "  Distinct  parcel "  •  o<  msl  property  ii^  a  part 
of  the  property  which  is  or  may  be  set  «ff  by  boundary  liiiea,  m 
disimguiabeihcm  as  undrvided  stuu^car'miemt^ihemn.  [Nole  2160.} 

§  20d.  [18.  A]  "  Domestic  corporation  ''  is  a  corpcH-^tion  created 
by  or  under  the  laws  of  the  state;  or  located  in  the  state,  and  created 
by  or  under  the  laws  of  the  United  States,  or  by  or  pursufkot  to 
the  laws,  in  force  in  the  eolony  of  New  York^  before  the  19th  day  of 
April,  in  the  year  1775.  Every  other  corporation  is  a  "  foreign  cOf- 
poration/'^    [Note  2161.1 

§  20e.  [The  words,  "  an  action  of  ejectment",  toj  "  Eje<ft- 
ment ''  means  an*  action  to  recover  the  immediate  possession  of  real 
property.     [Note  2162.] 

§  22a.  A  general  verdict  is  one  by  which  the  jury  pronounees, 
generally,  upon  all  or  any  of  the  issues,  in  favc»*  either  oi  the  plain- 
tiff or  of  the  defendant-  A  special  verdict  is  one,  by  which  the 
jury  finds  the  facts  only,  leaving  the  court  to  determine,  which  party 
is  entitled  to  judgment  thereupon.    [Note  2163.] 

§  25a.  [10.  AnJ  "  Injury  to  property  "  is  an  actionahie  act, 
whereby  the  estate  of  another  is  lessened,  other  than  a  peisoaal 
injury,  ©t  the  breach  of  a  contract.    [Note  2164.1 

Judgment "  §  26af.  [The  word!  *'  Juriigment ''  refers  to  a  judgment  in  ^ttch 
anj  a  eivil  actiofr;  tY  is  [A  judgmeirt  is  either  interlocutory  orj  the 
final  determination  of  the  rights  of  the  parties  in  the  aetion.  [Note 
2165.] 
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§  26b.  |13.    The   termj    "  Judgmmi    creditor "   signifies    the  §|  26b-37a 

person  who  is  entitled  to  collect,  or  otherwise  enforce,  in  his  own  .     ^^     "" 

right,  a  judgment  for  a  sum  of  money,  or  directing  the  payment  of  a  cre^tw*'^ 
;sum  of  money.     [Note  2166.] 

S  26c.  |:i4.    AJ    ''  Judgment    creditor's   action "    is   aa  action  " '^^^^'^^ 
brought  [as  prescribed  in  article  first  of  title  fourth  of  chapter  sbc-  ^tion*^^ 
ieenth  of  this  act  or  any  other  action,  brought]   by  a  judgment 
•creditor  to  aid  the  collection  of  a  judgment  for  a  sum  of  money,  or 
directing  the  payment  of  a  sum  of  money.    [Note  2167.} 


Mandate  '* 


§  28a.  £2.  The  word,!  "  Mandate "  includes  a  writ,  process, 
or  other  written  direction,  issued  pursuant  to-  law,  out  (rf  a  court, 
or  made  pursuant  to  law,  by  a  court,  or  a  judge,  or  a  person  acting 
as  a  judicial  officer,  and  commanding  a  court,  board,  or  other  body, 
or  an  officer,  or  other  person,  named  or  otherwise  designated  therein, 
to  do,  or  to  refrain  from  doing,  an  act  therein  specified.  {Note 
:2168.] 

§  31a.  A  ''  motion  "  is  an  application  for  an  order.    [Note  2169.]  "  ^^^^  '* 

§  32a.  [The  term  J  "  Next  of  kin,"  as  used  in  [this  title,]  pro-  "Next  of 
.visions  regulating  actions  relating  to  the  estate  of  a  decedent  and  actions  ^^  " 
causing  death  by  negligence  includes  all  those  entitled,  under  the 
provisions  of  law  relating  to  the  distribution  of  personal  property, 
to  share  in  the  unbequeathed  assets  of  a  decedent,  after  pa3rment 
of  debts  and  expenses,  other  than  a  surviving  husband  or  wife, 
except  that,  in  acti<ms  for  caibsing  decUh  by  negligence,  if  decedent 
leaves  surviving  a  father  and  mother  but  no  widow,  child  or  descend- 
ant, it  shall  mean  both  the  father  and  the  mother.    [Note  2170.] 

§  32b»  [The  word  J  "  Notify,''  as  used,  with  reapect  to  procuring  "Notify" 
the  attendance  of  a  juror,  is  equivalent  to  the  word,  "  summons/' 
as  used  in  the  like  connection,  in  the  same  constitution  and  laws. 
[Note  2171.] 

§  36a.  An  "order"  [to  an  order  made  in  such  an  action  or  "Order" 
special  proceeding; J  is  a  direction  of  a  court  or  a  judge  [made, 
as  prescribed  in  this  act,J  in  an  action  or  special  proceeding,  [must 
be  in  writing,  unless  otherwise  specified  in  the  particular  case.  Such 
a  direction,  unless  it  isj  not  contained  in  a  judgment[,  Is  an  order  J. 
{Not*  2172,1 

%  36b.  The  term  "owner"  in  an  action  to  acquire  private  prop-  "Owoer" 
erty  for  public  u^e,  includes  all  persons  having  any  estate,  interest 
or  easement  in  the  property  to  be  taken  or  any  lien,  charge  or  in- 
cumbrance thereon.    [Note  2173.] 

§  37a.  ^9.  A]  "  Personal  injury  "  includes  libel,  slander,  criminal   !'?^*^** 
conversation,  seduction,  and  malicious  prosecution;  also  an  assault,   ^'^J^^^, 
battery,  false  imprisonment,  or  other  actiwiable  injury  to  the  person 
jeither  of  the  plaintiff,  or  of  another.    [Note  2174.] 
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§§  37b-!Hi       §  37b.  The  party  prosecuting  a  civil  action  is  sty'ed  the  plaintiff; 
the  adverse  party  is  styled  the  defendant.    [Note  2176.] 
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§  41a.  The  term  "  real  property,"  in  an  action  to  acquire  private 
property  for  public  use,  includes  any  right,  interest  or  easement 
therein  or  appurtenances  thereto.  [;  and  the  term  "  owner,"  all 
persons  having  any  estate,  interest,  or  easement  in  the  property 
to  be  taken,  or  any  lien,  charge,  or  incumbrance  thereon.  The 
person  instituting  the  proceedings  shall  be  termed  the  plaintiff;  and 
the  person  against  whom  the  proceeding  is  brought,  the  defendant.  J 
[Note  2176.] 

§  42a.  [5.  The  word,  J  "  Report  "  when  used  in  connection  with 
a  trial,  or  other  inquiry,  or  a  judgment,  means  a  referee's  report. 
[Note  2177.] 

§  46a.  Every  [other J  prosecution  by  a  party  [for  either  of  the 
purposes  specified  in  the  last  sectionj  against  another  'party  in  a 
court  of  justice  which  is  not  an  action,  is  a  special  proceeding.  Unless 
otherwise  expressed,  the  term  special  proceeding  cw  u^ed  in  the  new 
practice  refers  to  a  civil  special  proceeding.    [Note  2178.] 

§  53a.  "  Trial  juror,"  and  "  trial  jury,"  are  respectively  equiv- 
alent to  the  terms,  "  petit  juror,"  and  "  petit  jury,"  as  used  in  the 
constitution  and  laws  of  the  state.    [Note  2179.] 

§  2.  The  following  sections  of  said  act  are  hereby  amended  so  as 
to  read  as  follows: 

§  26.  The  term  judge  includes  every  judicial  officer  authorized, 
alone  or  with  others,  to  hold  or  preside  over  a  court  of  record.  [3. 
The  word, J  ^^Judge'^  includes  a  justice,  surrogate,  recorder,  justice  of 
the  peace,  or  other  judicial  officer,  ^authorized  or  required  to  act,  or  pro- 
hibited from  acting,  in  or  with  respect  to  the  matter  or  thing,  referred  to 
in  the  provision  wherein  that  word  is  used,     [Note  2180.] 

ARTICLE  5 

Effect  of  Repeal 

§  91.  The  repeal  of  a  statvie  by  the  Consolidated  Laws  or  by  a 
statute  enacted  as  a  part  of  the  new  practice  includes  a  statute  amenda- 
tory of  the  statute  repealed.     [Note  2181.] 

§  96.  When  two  numbers  in  a  schedule  of  repeals  of  the  Consol- 
idated Laws  or  of  the  statutes  enacted  as  a  part  of  the  new  practice  are 
connected  by  a  hyphen  both  such  numbers  are  included  as  well  as 
all  intermediate  numbers.    [Note  2182.] 
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ARTICLE  6  §§  38-100 

Effect  of  Consolidated  Laws 

§  100.  No  provision  of  any  chapter  of  the  consohdation  of  the  Effect  of 

general  laws,  of  which  this  chapter  is  a  part,  or  of  any  statute  enacted  consolidation 

as  a  part  of  the  new  practice  shall  supersede  or  repeal  by  implication  p^J*^^ 

any  law  passed  at  the  same  session  of  the  legislature  at  which  any  game  session 

such  chapter  or  statvie  was  enacted,  or  passed  after  the  enactment  or  before 

of  any  such  chapter  or  staiute  and  before  it  shall  have  taken  effect;  consoli^tion 
and  an  amendatory  law  passed  at  such  session  or  at  any  subsequent       ^  ® 
session  begun  before  any  such  chapter  or  statvie  takes  effect,  shall 
not  be  deemed  repealed,  unless  specifically  designated,  in  the  repealing 
schedule  of  such  chapter  or  statute.    [Note  218S.] 

§  101.  The  Consolidated  Laws  and  statutes  enacted  as  a  part  of  the  Effect  of 
n£w  practice  shall  not  be  construed  to  amend,  repeal  or  otherwise  consoli^tion 
affect  any  provision  of  the  Penal  Law,  [Code  of  Civil  ProcedureJ  ^(f^mi^ 
or  Code  of  Criminal  Procedure  unless  expressly  so  stated.    [Note  code 
2184.] 

§  3.  The  following  sections  of  said  act  are  hereby  amended  by 
adding  thereto  the  following  paragraphs. 

§  37.  [The  termj  "  Person,"  when  used  [herein,  J  in  an  action  "  Person  " 
to  acquire  private  property  for  a  public  use,  includes  a  natural  person 
and  also  a  corporation,  joint-stock  association,  the  state  and  a 
political  division  thereof,  and  any  commission,  board,  board  of 
managers  or  trustees  in  charge  or  having  control  of  any  of  the  charit- 
able or  other  institutions  of  the  state.    [Note  2185.] 

§  38.  [The  word, J  "Property"  as  used  in  [this  section, J  con-  "Property" 
nection  with  the  provision  relating  to  the  appointment  of  a  receiver 
of  property,  includes  the  rents,  profits,  or  other  income,  and  the 
increase,  of  real  or  personal  property.    [Note  2186.] 

§  5.  This  act  shall  take  effect  September  first,  nineteen  hundred  Effect 
and  sixteen. 


GENERAL  CORPORATION  LAW 

(Provisions  from  the  Code  of  Civil  Procedure  down  to  January  1^ 
1915,  assigned  to  the  General  Corporation  Law.) 
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General  Corporation  Law 

An  Act  to  amend  chapter  twenty-eight  of  the  laws  of  nmeteen  him- 
dred  and  nine,  entitled  "  An  act  relating  to  corporations  gener- 
ally constituting  chapter  twenty-three  of  the  Consolidated  Laws." 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly,  do  enact  as  follows: 

Section  1.  The  General  Corporation  Law  is  hereby  amended  by 
adding  thereto  the  following  sections: 


ARTICLE  2 

General  Pbovisions  gj  45-306a 

§  45.  The  rights  or  shares  which  the  defendant  has  in  the  stock  Levy  under 

of  an  association  or  corporation,  or  in  a  bond  negotiable  or  otherwise,  attachment 

together  with  the  interest  and  profits  thereon,  may  be  levied  upon  upon  shares 

under  an  order  of  attachment;  and  the  sheriff's  certificate  of  the  sale  ^^^fi|;a 

thereof  entitles  the  purchaser  to  the  same  rights  and  privileges,  "^ 
with  respect  thereto,  which  the  defendant  had,  when  they  were  so 
attached.    [Note  2187.] 

§  46.  Under  [a  warrant  J  an  order  of  attachment  against  a  foreign  Levy  under 
corporation,  other  than  a  corporation  created  by  or  under  the  laws  attachment 
of  the  United  States,  the  sheriff  may  levy  upon  the  sum  remain-  ^^ripSon 
ing  impaid  upon  a  subscription  to  the  capital  stock  of  the  corpora-  to  stock 
tion,  made  by  a  person  within  the  county;  or  upon  one  or  more  shares 
of  stock  therein,  held  by  such  a  person,  or  transferred  by  him,  for 
the  purpose  of  avoiding  payment  thereof.    [Note  2188.] 

ARTICLE  12 

Provisions  Applicaple  to  Two  or  More  op  the  FoRBGoma 

Proceedings  or  Actions 

§  306a.  All  motions  for  the  appointment  of  receivers  of  cor-  Appointment 
porations  must  be  made  in  the  judicial  district  in  which  the  principal  removal  and 
place  of  business  of  the  corporation  is  situated.    No  motion  can  be  ^^^^ 
made,  or  other  proceeding  had  for  the  removal  of  a  receiver,  else- 
where than  in  the  judicial  district  in  which  the  order  for  his  appoint- 
ment was  made.    Where  a  receiver  has  been  appointed,  his  appoint- 
ment shall  be  extended  to  any  subsequent  suit  or  proceeding  relating 
to  the  same  estate  or  property  in  which  a  receiver  is  necessary. 
[Note  2189.]  ~ 
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General  CoRroRATioN  Law 


§§  50-162       §  2.  Article  eight  of  said  act  is  hereby  amended  so  as  to  read 
"  [Section  to  Dissolvel  Moneyed  Corporation." 

§  3.  Said  act  is  hei:eby  further  amended  by  adding  thereto  the 
following  article  and  sections: 


Limitatioii 
of  action 
against 
director  or 
stockholder 
of  moneyed 
corporation 

Action  on 
bill,  note, 
«tc.,  issued 
as  money 


ARTICLE  8 

[Action  to  Dissolve]  Moneyed  Corporation 

§  162.  [This  chapter  does  not  affect  J  An  action  against  a  director 
M  stockholder  of  a  moneyed  corporation,  or  banking  association,  to 
i^cOver  a  penalty  or  forfeiture  imposed,  or  to  enforce  a  liability 
created  by  the  common  law  oi*  *by  statute,  £;  but  such  an  action  J 
must  be  brought  within  three  years  after  the  cause  of  action  ha& 
accrued.     [Note  2190.] 

§  163.  [This  chapter  J  The  provisions  of  this  act  prescribing  a  limita- 
tion of  time  for  the  enforcement  &f  a  civil  remedy  in  the  courts  of  the 
state  do  not  aff^t  an  action  to  enforce  the  payment  of  a  bill,  note, 
or  other  evidence  of  debt  issued  by  a  moneyed  corporation,  or  iss«ed 
or  put  in  circulation  as  money.    {Note  21^1.] 


Action  by 
foreign  cor- 
ppration 


Action 
against 
foreign  cor- 
poration 


ARTICLE  f  A 

Foreign  Corporation 

§  Sft,  An  action  may  be  maintained  by  a  foreign  corporation,  in 
like  manner,  and  subject  to  the  same  regulations,  as  where  the  action 
is  brought  by  a  domestic  corporation,  except  as  otherwise  speciaUy 
prescribed  by  law.  But  a  foreign  corporation  cannot  maintain  an 
action,  founded  upon  an  act,  or  upon  a  Kabihty  or  obligation,  express 
or  knplied,  arising  out  of,  or  made  and  entered  into  in  considera- 
tion of,  an  act,  wtiich  the  laws  of  the  state  forbid  a  corpoiation  or 
association  of  individuals  to  do,  without  express  authority  of  lav/. 
This  section  does  not  affect  the  valdity  of  a  meeting  of  tiie  stock- 
holders or  directors  of  a  foreign  corporation,  held  within  the  state, 
where  such  a  meeting  is  authorized  by  the  laws  of  the  state,  country, 
'or  government  by  or  under  which  the  corporation  is  created;  or 
of  an  act,  done  at  such  a  meeting,  which  is  not  in  conflict  with  the 
same  laws,  or  the  laws  of  the  state.    [Note  2192.] 

§  "St.  An  action  against  a  foreign  corporation  may  be  maintained 
by  a  reendent  of  the  state,  or  by  a  domestic  corporation,  for  any  eause 
of  action.    [Note  2193.] 
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§  52.  An  action  against  a  foreign  corporation  may  be  maintained     §§  52-54 

by  another  foreign  corporation,  or  by  a  non-resident,  in  one  of  the  ^^^^^ 

following  cases  only:  againat 

1.  Where  the  action  is  brought  to  recover  damages  for  the  breach  forei^^or- 
of  a  contract,  made  within  the  state,  or  relating  to  property  situ-  ^"^^oSier 
ated  within  the  state,  at  the  time  of  the  making  thereof;  foreign  cor- 

2.  Where  it  is  brought  to  recover  real  property  situated  within  po^'ation 
the  state,  or  a  chattel,  which  is  replevied  within  the  state; 

3.  Where  the  cause  of  action  arose  within  the  state,  except  where 
the  object  of  the  action  is  to  aCFect  the  title  to  real  property  situated 
without  the  state; 

4.  Where  a  foreign  corporation  is  doing  business  within  this  state. 
[Note  2194.] 

§  53.  The  attorney  general  may  maintain  an  action,  upon  his  own  Action 
information,  or  upon  the  complaint  of  a  private  person,  against  a  agaipst 
foreign  corporation  which  exercises  within  the  state  any  corporate  ^^tionby 
rights,  privileges  or  franchises,  not  granted  to  it  by  the  law  of  this  attomey- 
state;  or  which  within  the  state,  has  violated  any  provision  of  law,  general 
or,  contrary  to  law,  has  done  or  omitted  any  act,  or  has  exercised 
a  privilege  or  franchise,  not  conferred  upon  it  by  the  law  of  this 
state,  where,  in  a  similar  case,  a  domestic  corporation  would,  in 
accordance  with  section  131  of  the  General  Corporation  Law  be 
liable  to  an  action  to  vacate  its  charter  and  to  annul  its  existence; 
or  which  exercises  within  the  state  any  corporate  rights,  privileges 
or  franchises  in  a  manner  contrary  to  the  pubUc  poUcy  of  the  state. 
[Note  2195.] 

§  54.  The  attorney  general  may  maintain  an  action,  upon  his  own  Action 
information,  or  upon  the  complaint  of  a  private  person,  against  one  against  per- 
or  more  persons  who  act  as  a  corporation,  with  n  the  state,  without  ^'^oroon^ 
being  duly  incorporated;  or  exercises  within  the  state,  any  corporate  tion  without 
rights,  privileges  or  franchises,  not  granted  to  them  by  the  law  of  authority 
the  state.    [Note  2196.] 

§  2.  This  act  shall  take  effect  September  first,  nineteen  hundred  Effect 
and  sixteen. 


GENERAL  MUNICIPAL  LAW 

•(Provisions  from  the  Code  of  Civil  Procedure  down  to  January  1, 
1915,  assigned  to  the  General  Municipal  Law.) 
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General  Municipal  Law 

An  Act  to  amend  chapter  twenty-nine  of  the  laws  of  nineteen  hun- 
dred and  nme,  entitled  ^'An  Act  relating  to  mnnicipal  cerpcwa- 
tions,  constituting  chapter  twenty-four  of  the  Consolidated 
Laws." 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly,  do  enact  a^  follows: 

Section  1.  The  General  Municipal  Law  ia  hereby  amended  by 
add  Dg  thereto  <^e  following  article  and  sections: 


ARTICLE  lA 

Right  of  Action  §§  2a-2c 

§  2a*  An  action  or  special  proceeding  may  be  maintained,  by  the  Action  by 
trustee  or  trustees  of  a  school  district;  the  overseer  or  overseers  of  municipal 
the  poor  of  a  village,  or  city;  the  oouiuty  superintendent  or  super-  o®^"" 
intendents  of  the  poor;  or  the  supervisors  of  a  county,  upon  a  con- 
tract, lawfully  made  with  those  officers  or  their  predecessors,  in 
their  official  capacity;  to  enforce  a  liability  created,  or  a  duty  enjoined, 
by  law,  upon  those  officers,  or  the  body  represented  by  them;  to 
recover  a  penalty  or  a  forfwture,  given  to  thoee  officers,  or  the  body 
rqareseated  by  them;  or  to  recover  damtages  for  an  injury  to  the 
property  or  rigjitg  of  those  officers,  or  the  body  represented  by  them; 
attiboygk  the  cause  of  aetion  accrued  before  the  commencement  of 
their  term  of  office.    [Note  2197.] 

§  2b.  An  action  or  special  proceeding  may  be  maintained,  against  Action 
any  of  the  officers  specified  in  the  [last  J  preceding  section  upon  any  against 
cause  of  action,  which  accrues  against  them,  or  has  accrued  against  ^^^^^ 
their  predecessors,  or  upon  a  contract  made  by  their  predecessors 
in  their  Official  capacity,  and  within^the  scope  of  their  authority. 
[Note  2198.1 

I  2c.  The  last  two  sections  do  not  apply  to  a  case,  where  it  is  Action 
specially  prescribed  by  law,  that  an  action  may  be  maintained,  by  ^^^^^ 
or  against  the  body,  represented  by  an  officer  designated  in  those  body^^^ 
sections;  but,  in  sudi  a  case,  the  prosecution  or  defence  of  the  action^ 
as  the  case  may  be,  must  be  conducted  by  the  persons  then  in  office^ 
who  represent  that  body.    [Note  2199.] 
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§§  2d-56 

Acti  n 

against 

municipal 

corporation 

for  arrest, 

attachment 

or  injunction 


Security  by 
state, 
municipal 
corporation 
and  officer 


§  2d.  In  any  action  in  which  a  domestic  mun'cipal  corporation,  or 
a  public  oflScer  in  behalf  of  such  corporation,  shall  bet,  by  the  fore- 
going provisions  of  this  section, J  excused  from  giving  security  on 
procuring  an  order  of  arrest,  an  order  of  injunction  or  a  warrant 
of  attachment,  such  corporation  shall  be  liable  for  all  damages  that 
may  be  so  sustained  by  the  opposite  party  by  reason  of  such  order 
of  arrest,  attachment  or  injimction  in  the  same  case  and  to  the  same 
extent  as  sureties  to  an  undertaking  would  have  been,  if  such  an 
undertaking  had  been  given.    [Note  2200.] 

§  2e.  Each  provision  [of  this  act, J  requiring  a  party  to  give 
security,  for  the  purpose  of  procuring  an  order  of  arrest,  an  injunc- 
tion order,  or  [a  warrant  J  an  order  of  attachment,  or  as  a  condition 
of  obtaining  any  other  relief,  or  taking  any  proceeding;  or  allowing 
the  court,  or  a  judge,  to  require  such  security  to  be  given,  .is  to  be 
construed  as  excluding  an  action  brought  by  the  people  of  the  state, 
or  by  a  domestic  municipal  corporation;  or  by  a  public  officer,  in 
behalf  of  the  people,  or  of  such  a  corporation;  except  where  the 
security,  to  be  given  in  such  an  action,  is  specially  regulated  by 
the  provision  in  question.    [Note  2201.] 


ARTICLE  4 

Negligence  and  Malfeasance  of  Public  Officers;  Taxpayers' 

Remedies 

Proceeds  in  §  56.  Any  corporation,  board,  officer,  custodian,  agency,  or  agent, 

action  for  [may, J  in  behalf  of  any  city,  county,  town,  village,  or  other  division, 
pSion^f  subdivision,  department,  or  portion  of  the  State,  which  was  not  a 
public  money  party  to  an  action,  brought  £as  prescribed  in  this  article,J  for  the 
spoliation  or  other  misappropriation  of  public  property  and  which 
claims  to  be  entitled  to  the  custody  or  disposition  of  any  of  the 
money,  funds,  damages,  credits,  or  other  property,  recovered  by, 
or  awarded  to  the  plaintiff,  by  the  final  judgment  in  the  action,  or 
any  of  the  proceeds  thereof,  and  not  disposed  of,  [as  prescribed  in 
the  last  section  present,J  at  any  time  after  the  actual  collection  of 
the  money,  and  its  payment  into  the  State  treasury,  or  the  actual 
receipt  of  the  property  by  the  people,  to  the  supreme  court,  at  a 
special  term  thereof  held  in  the  coimty  of  Albany,  may  present  a 
verified  petition,  setting  forth  the  facts,  and  praying  for  the  relief 
to  which  he  or  it  is  entitled.  Notice  of  the  application  and  a  copy 
of  the  petition  must  be  served  upon  the  attorney-general.  Upon 
the  hearing  the  court  may  make  such  a  final  order,  as  justice  re- 
quires [,  for  the  disposition  of  the  money  or  other  property,  as  pre- 
scribed in  the  last  sectionj.    [Note  2202.] 

Effect  §  2.  This  act  shall  take  effect  September  first,  nineteen  hundred 

and  sixteen. 


INSANITY  LAW 

(Provisions  from  the  Code  of  Civil  Procedure  down  to  January  1, 

1915,  assigned  to  the  Insanity  Law.) 
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Insanity  Law 

An  Act  to  amend  Chapter  thirty-two  of  the  laws  of  nineteen  hun-* 
dred  and  nine,  entitled  "An  act  in  relation  to  the  insane,  consti- 
tuting chapter  twenty-seven  of  the  Consolidated  Laws." 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly y  do  enact  as  follows: 

Section  1.  The  Insanity  Law  is  hereby  amended  by  adding  thereto 
the  following  article: 

ARTICLE  8 

Committee  for  Incompetent    [General  Note  .2203.]  ^ 

§  173.  Where  an  incompetent  person  has  been  committed  to  a  i^^^^  ^ 
state  institution  in  any  manner  provided  by  law,  and  is  an  inmate  incompetent 
thereof,  the  petition  may  be  presented  on  behalf  of  the  state  by  a  ^ate  confined 
officer  having  special  jurisdiction  over  the  institution  where  the  j^  ^^^ 
incompetent  person  is  confined  or  the  superintendent  or  acting  super-  ^^^^^  ^  ^^^ 
intendent  of  said  institution;  the  petition  must  be  in  writing  and  veri- 
fied by  the  affidavit  of  the  petitioner  or  his  attorney,  to  the  effect  that 
the  matters  therein  stated  are  true  to  the  best  6i  his  information 
or  belief;  it  must  show  that  the  person  for  whose  person  or  property, 
or  both,  a  committee  is  asked  has  been  legally  committed  to  a  state 
institution  over  which  the  petitioner  has  special  jurisdiction,  or  of 
which  he  is  superintendent  or  acting  superintendent,  and  is  at  the 
time  an  inmate  thereof;  it  must  also  state  the  institution  in  which 
he  is  an  inmate,  the  date  of  his  admission,  his  last  knawn  place  ctf 
residence,  the  name  and  residence  of  the  husband  or  wife,  if  any, 
c  f  such  person,  if  known  to  the  petitioner,  and  if  there  be  none  known 
to  the  petiti  ner,  the  name  and  residence  of  the  next  of  kin  of  such 
person  living  in  this  state  so  far  as  known  to  the  petitioner;  the  nature, 
extent  and  income  of  his  property,  so  far  as  the  same  is  known  to 
the  petitioner,  or  can  with  reasonable  diligence  be  ascertained  by  him. 
The  petition  may  be  presented  to  the  supreme  court  at  any  special 
term  thereof,  held  either  in  the  judicial  district  in  which  such  incom- 
petent person  last  resided,  or  in  the  district  in  which  the  state  insti- 
tution in  which  he  is  committed  is  situated,  or  to  a  justice  of  the 
supreme  court  at  chambers  within  such  judicial  district,  or  to  the 
county  court  of  the  county  in  which  the  incompetent  person  resided 
at  the  tim^e  of  such  commitment,  or  of  the  county  in  which  said 
institution  is  situated.  Notice  of  the  presentation  of  such  petition 
shall  be  personally  given  to  such  person,  and  also  to  the  husband 
or  wife,  if  known  to  the  petitioner,  or  if  none  is  known  to  the  peti- 
tioner, to  the  next  of  kin  named  in  the  petition  and  to  the  officer  in 
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Costs  of 
proceeding 


§§  174-175  charge  of  the  institution  in  which  such  person  is  an  inmate,  unless 
sufficient  reasons  for  dispensing  therewith  are  set  forth  in  the  peti- 
tion or  shown  by  affidavit.  When  notice  is  required,  it  may  be  given 
in  any  manner  which  the  court  deems  proper.  Upon  the  presen- 
tation of  such  petition,  and  proof  of  the  service  of  such  notice,  the 
court  or  justice  may,  if  satisfied  of  the  truth  of  the  facts  required 
to  be  stated  in  such  petition,  immediately  appoint  a  committee  of 
the  person  or  property,  or  both,  of  such  incompetent  person  or  may 
require  any  further  proof  which  it  or  he  may  deem  necessary  before 
making  such  appointment.     [Note  2204.] 

§  174.  Upon  the  presentation  of  a  petition  and  the  appointment 
of  a  committee,  [as  provided  in  section  2323a,]  the  court  or  justice 
may  award  costs  of  the  proceeding,  not  exceeding  twenty-five  dollars 
in  addition  to  necessary  disbursements,  to  the  petitioner,  payable 
from  the  estate  of  the  incompetent  person,  and  upon  denial  of  an 
application  to  set  the  same  aside,  costs  as  of  a  motion.     [Note  2205.] 

§  175.  The  provisions  in  the  new  practice  relating  to  the  form  and 
contents  of  the  complaint  in  an  action  for  the  appointment  of  a  com- 
mittee of  an  incompetent,  relating  to  the  parties  on  whom  service  shall 
he  made,  the  appointment  of  a  foreign  committee,  the  issiuince  of  a 
reference  or  trial  by  a  jury  on  the  question  of  competency  and  the  in- 
cidental  practice  relating  therein  [Sections  2325  to2336,  both  inclusive, 
of  this  title]  shall  not  apply  to  applications  for  the  appointment  of 
a  committee  made  by  it  on  behalf  of  the  state  to  secure  reimburse- 
ment, in  whole  or  in  part,  for  maintenance  and  support  in  a  state 
institution.     [Note  2206.] 

§  2.  Article  8  of  said  act  is  hereby  amended  so  as  to  read 
"Article'9." 

§  3.  This  act  shall  take  effect  September  first,  nineteen  hundred 
and  sixteen. 
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Insurance  Law 

An  Act  to  amend  chapter  thirty-three  of  the  laws  of  nineteen  hun- 
dred and  nine,  entitled  "An  Act  in  relation  to  insurance  cor- 
porations, constituting  chapter  twenty-eight  of  the  Consolidated 
Laws." 

• 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly,  do  enact  as  follows: 

Section   1.  The  Insurance  Law  is  hereby  amended  by  adding 
thereto  the  following  sections: 


ARTICLE  5 

§§  182a 
Title  and  Credit  Guaranty  Corporations  182b 


§  182a.  The  execution  of  any  [such]  bond  or  undertaking  in  any  Su  ety 
action  or  special  proceeding  by  [any]  a  fidelity  or  surety  company  F^°^P"^y 
authorized  by  the  laws  of  this  state  to  transact  business,  shall  be  ^dertajSiisc 
equivalent  to  the  execution  of  said  bond  or  undertaking  by  two 
sureties,  and  such  company,  if  excepted  to,  shall  justify  through  its 
oflBcers  or  attorney  in  the  manner  required  by  law  of  fidelity  and 
surety  companies.    Any  such  company  may  execute  any  such  bond 
or  undertaking  as  surety  by  the  hand  of  its  officers,  or  attorney, 
duly  authorized  thereto  by  resolution  of  its  board  of  directors,  a 
certified  copy  of  which  resolution,  under  the  seal  of  said  company, 
shall  be  fi  ed  with  each  bond  or  undertaking.     [Note  2207.] 

§  182b.  Searches  affecting  property  situate  in  any  county  in  whic"  Searching 
the  office  of  county  clerk  or  register  is  a  salaried  one,  when  mad®  company's 
and  certified  to  by  title  insurance,  abstract  or  searching  companies*   abstract 
organized  and  doing  business  under  the  laws  of  this  state,  may  be 
used  in  all  actions  or  special  proceedings  in  which  official  searches 
may  be  used,  in  place  of  and  with  the  same  legal  effect  as  such  official 
searches.     [Note  2208.] 

§  2.  This  act  shall  take  effect  September  first,  nineteen  hundred  Effect 
and  sixteen. 
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(Provisions  from  the  Code  of  Civil  Procedure  down  to  January  1; 

1915,  assigned  to  the  Judiciary  Law.) 
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Judiciary  Law 

An  Act  ta  amend  chapter  thirty-five  of  the  laws  of  nineteen  hundred 
and'  nine,  entitled  "  An  act  in  relation  to  the  administration  of 
justice,  constituting  chapter  thirty  of  the  Consolidated  Laws." 

The  People  of  the  &Me  of  New  York,  re-presented  in  Senate  and 
Assembly,,  do  enact  as  follows: 

Section  I.  The  Judiciary  Law  is   hereby   amended   by   adding 
tliereto  ihe  following  articles  and  sections: 


ARTICLE  2 

GENEBAii  Provisions  §§  3ar-12b 

§  3a.  Each  of  fthose]  the  courts  enumerated  in  sections  2'  and  3  of  Jurisdiction 

this  act  shall  continue  to  exercise  the  jurisdiction  and  powers-  now  ^^^J^^^^ 

Tested  in  it  by  law,  according  to  the  course  and  practice  of  the  court,  judges 
except  as  otherwise  prescribed,  [in  this  act.  J    [Note  2209.] 

§  3b;  A  court  of  record  has  power:  Power  of 

1.  To  issue  a  subpoena,  requiring  the  attendance  of  a  person  found  courts  of 
in  the  state,  to  testify  in  a  cause  pending  in  that  court;  subject,  how- 
ever, to  the  limitations  prescribed  by  law,  with  respect  to  the  portion 

of  the  state  in  which  the  process  of  a  local  court  of  record  may  be 
served; 

2.  To  administer  an  oath  to  a  witness,  in  the  exercise  of  the  powers 
and  duties  of  the  court; 

3.  To  devise  and  make  new  process  and  forms  of  proceedings, 
necessary  to  carry  into  effect  the  powers  and  jurisdiction  posser^ed 
by  it.     [Note  2210.] 

§  12a.  An  action  or  special  proceeding,  civil  or  criminal,  in  a  Vacancies 
court  of  record,  is  not  discontinned  by  a  vacancy  or  change  in  the  and  changes 
judges  of  the  court,  or  by  the  re-election  or  re-appointment  of  a  ^^^o^^t 
judge;  but  it  must  be  continued,,  heard  and  determined,  by  the  court, 
as  constituted  at  the  time  of  the  hearing  or  determination.     [Nate 
2211.] 

§  12b.  A  court  of  record  may,  in  its  discretion,  where  the  parties  Adjournment 
to  an  action  file  a  stipulation  that  the  same  be  tried  at  a  place  within  ®^  ^^  ^ 
the  county  where  said  action  is  triable,  other  than  the  court-house,,  pi^j^g^' 
adjourn  the  term  to  such  plat;e  for  the  trial  of  said  action-     [Note 
2212.] 

[207] 
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§  12c.  When  a  term  of  a  court  fails  or  is  adjourned,  or  the  time  or 
place  of  holding  the  same  is  changed  [as  prescribed  in  this  chapter,] 
an  action,  special  proceeding,  writ,  process,  recognizance,  or  other 
proceeding,  civil  or  criminal,  returnable,  or  to  be  heard  or  tried,  at 
that  term,  is  not  abated,  discontinued,  or  rendered  void  thereby; 
but  all  persons  are  bound  to  appear,  and  all  proceedings  must  be 
had,  at  the  time  and  place  to  which  the  term  is  adjourned  or  changed, 
or,  if  it  fails,  at  the  next  term,  with  like  efifect  as  if  the  term  was  held, 
as  originally  appointed.     [Note  2213.] 

§  12d.  Where  the  trial  or  hearing  of  an  issue  of  fact,  joined  in  an 
action  or  special  proceeding,  civil  or  criminal,  has  been  commenced 
at  a  term  of  a  court  or  record,  it  may,  notwithstanding  the  expira- 
tion of  the  time  appointed  for  the  term  to  continue,  be  continued  to 
the  completion  thereof;  including,  if  the  cause  is  tried  by  a  jury,  all 
proceedings  taken  therein  until  the  actual  discharge  of  the  jury;  or 
if  it  is  tried  by  the  court  without  a  jury,  until  it  is  finally  submitted 
for  a  decision  upon  the  merits.     [Note  2214.] 

§  12e.  In  case  of  the  death,  sickness,  resignation,  removal  from 
office,  absence  from  the  county,  or  other  disability  of  an  officer  before 
whom  or  in  whose  court  a  special  proceeding  has  been  instituted, 
where  no  express  provision  is  made  by  law  for  the  continuance  thereof, 
it  may  be  continued  before  the  officer's  successor,  or  any  other 
officer  residing  in  the  same  county,  before  whom  it  might  have  been 
originally  instituted;  or,  if  there  is  no  such  officer  in  the  same  county 
or  in  case  such  officer  be  disqualified,  then  before  an  officer  in  an 
adjoining  county,  who  would  originally  have  had  jurisdiction  of  the 
subject  matter,  if  it  had  occurred  or  existed  in  the  latter  county, 
and  in  case  such  special  proceeding  be  pending  in  a  county  court 
and  the  county  judge  of  the  county  be  disqualified  to  hear  and  decide 
the  same,  then  in  such  case  all  further  proceedings  therein  may  be 
had  in  the  county  court  of  any  adjoining  county,  which  court  shall 
have  jurisdiction  to  hear,  try  and  determine  the  same  and  to  enforce 
its  order.     [Note  2215.] 

§  12f.  At  the  time  and  place  specified  in  a  notice  or  order,  for 
a  party  to  appear,  or  for  any  other  proceeding  to  be  taken,  or  at  the 
time  and  place  specified  in  the  notice  to  be  given,  [as  prescribed  in 
this  section,]  the  officer  substituted  as  prescribed  [in  the  last  section, 
or  in  any  other  provision  of]  hy  law,  to  continue  a  special  proceeding 
instituted  before  another,  may  act,  with  respect  to  the  special  pro- 
ceeding, as  if  it  had  been  originally  instituted  before  him.  [Note 
2216.] 

§  31.  Where  an  action  or  proceeding  has  been  removed  from  the 
county  court  to  the  supreme  court  [Thereupon]  the  subsequent  pro- 
ceedings in  the  supreme  court  must  be  the  same  as  if  it  had  originally 
been  brought  in  that  court,  except  that  an  objection  to  the  juris- 
diction may  be  taken,  which  might  have  been  taken  in  the  county 
court.     [Note  2217.] 
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§  31a.  The  removal  of  an  action  or  special  proceeding [,  as  pre-  §§31a-3Ie 
scribed  in  this  title,]  from  one  court  to  another  does  not  invalidate,  7rr7:~~~: 
or  in  any  manner  impair,  a  process,  provisional  remedy,  or  other  proceedings 
proceeding,  or  a  bond,  undertaking,  or  recognizance  in  the  action  on  removal 
or  special  proceeding  so  removed;  each  of  which  continues  to  have  from  one 
the  same  vaUdity  and  effect,  as  if  the  removal  had  not  been  made,  court  to 
[Note  2218.]  *^^*^"' 

§  31b.  In  the  counties  within  the  first  and  second  judicial  districts.  Continuance 
a  special  proceeding  instituted  before  a  judge  of  a  court  of  record,  or  of  proceeding 
a  proceeding  commenced  before  a  judge  of  the  court,  out  of  court,  ^^^^^^^^^ 
in  an  action  or  special  proceeding  pending  in  a  court  of  record  may  ^^^ 
be  continued  from  time  to  time,  before  one  or  more  other  judges 
of  the  same  court,  with  like  effect,  as  if  it  had  been  instituted  or 
commenced  before  the  judge,  who  last  hears  the  same.    [Note  2219.] 

§  31c.  The  court  in  which  [the]  an  action  or  proceeding  by  or  Power  to 
against  an  infant^  lunatic,  idiot  or  habitual  drunkard  is  brought,  [or  appoint 
a  judge  thereof,]  or  if  the  action  is  brought  in  the  supreme  court,  f^^^^ 
the  county  judge  of  the  county  where  the  action  is  triable,  may 
appoint  a  guardian  ad  litem  for  [an]  the  infant  or  incompetent 
[either  plaintiff  or  defendant,  as  prescribed  in  this  article].    [Note 
2220.] 

§  3 Id.  [Application]  An  action  for  the  summary  removal  of  a  Court  in 
person  from  real  property,  as  prescribed  in  [this  title,]  the  new  prac-  whi^ action 
tice  or  in  other  statutes  may  be  made  to  the  county  judge  or  special  ^^^  may^' 
county  judge  of  the  county  or  a  justice  of  the  peace  of  the  city  or  brought 
town  or  the  mayor  or  recorder  of  the  city  wherein  the  real  property, 
or  a  portion  thereof,  is  situated.  [Application]  An  action  may  also 
be  [made,]  hrou^hty  if  the  property,  or  a  portion  thereof,  be  situated 
in  the  city  of  New  York,  [to]  before  a  judge  of  the  city  court  of  the  city 
of  New  York  or  the  [district]  municipal  court  of  the  district  within 
which  the  property,  or  a  portion  thereof,  is  situated;  or  if  the  judge 
of  such  court  be  for  any  reason  disqualified,  to  the  [district]  munic- 
ipal court  of  an  adjoining  district;  if  in  the  city  of  Brooklyn,  to  a 
police  justice  of  that  city;  if  in  the  city  of  Albany,  to  the  city  court, 
or  the  city  of  Troy,  to  [a  justice  of  the  justices'  court  of  that  city;] 
the  city  court;  if  in  the  city  of  Yonkers,  to  the  city  judge  of  that  city; 
if  in  the  cities  of  Syracuse,  Rochester  or  Buffalo,  to  a  judge  of  the 
municipal  court  of  said  cities.  Where  the  property  is  situated  in 
an  incorporated  village,  the  boundaries  of  which  embrace  portions 
of  two  or  more  towns,  [application]  an  action  may  be  [made  to] 
brought  before  a  justice  of  the  peace  of  either  town,  who  keeps  an 
office  in  the  village.    [Note  2221.] 

§  31e.  The  court  may,  [in  its  discretion,]  require  any  person.  Court  may 

before  he  receives  his  portion  of  the  proceeds  of  the  sale,  in  an  action  require 

brought  for  the  partition  of  real  property,  to  give  such  security  as  it  ^^^^^^J^J 

directs,  to  the  people,  or  to  such  parties  or  other  persons,  as  it  pre-  p^^^^  ^ 

scribes,  to  refund  the  same,  or  a  portion  thereof,  with  interest,  if  partition 
it  thereafter  appears  that  he  was  not  entitled  thereto;  and  a  security 
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55  Jlf-31j   taken,  fonder  any  provision  of  this  articte,!  except  as  otherwise 

specially  prescribed  therein,  must  be  taken  in  the  name  and  official 

title  of  the  county  treasurer  oif  the  county  in  which  the  property 
sold  is  situated.  He,  and  his  successors  in  office-,  must  hold  the  same 
for  the  use  and  benefit  of  the  persons  interested,  subject  to  i^e  order 
of  the  court.    [Note  2222.] 
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§  3!fw  If  a  person,  entitled  to  an  estate  or  interest  in  the  property 
sold,  in  an  action  for  partUionisuiSide  a  party  as  an  unknown  defendant^ 
the  court  must  provide  for  the  protection  of  his  rights,  as  far  as  may 
be,  a&  if  he  was  known  and  had  appeared.     [Note  2223.] 

• 

§  3lg.  If  there  is  any  surplus  of  the  proceeds  of  the  sale  in  an 
action  to  foredose  a  mortgage  after  paying*  the  expenses  of  the  sale,, 
and  satisfying  the  mortgage  debt  and  the  costs  of  the  action,  it 
must  be  paid  into  court,  for  the  use  of  the  person  or  persons  entitled 
thereto.  If  any  part  of  the  surplus  remains  in  court  for  the  period 
of  three  months,  the  court  must,  if  no  application  has  been  made 
therefor,  and  may,  if  an  application  therefor  is  pending,  direct  it 
to  be  invested  at  interest,  for  the  benefit  of  the  person  or  persons 
entitled  thereto,  to  be  paid  upon  the  direction  of  the  court.  [Note 
2224.] 

§  31  h-.  The  courts  may  make  such  rules  and  orders  a»  to  preserving: 
the  record  of  the  evidence  given  in  [such]  an  action £s]  to  compel 
the  determination  of  a  <Aaim  to  real  property  and  perpetuating  th* 
proofs  produced  therein,  either  with  or  without  the  awarding  of 
any  other  relief  to  the  party  whose  proofs  are  so  perpetuated,  as 
shall  be  necessary  or  proper,  and  may  embrace  such  directions  in  the 
judgment.     [Note  2225.] 

§  31  i.  If  the  justice  presiding  requires  a  copy  of  any  proceeding* 
written  out  at  length  from  stenographic  notes,  he  may  make  an 
order,  directing  one-half  of  the  stenographer's  fees  therefor,  to  be 
paid  by  each  of  the  parties  to  the  action  or  special  proceeding,  at 
the  rate  of  ten  cents  for  each  folio  as  written  out,  and  may  enforce 
payment  thereof.  Any  such  copy  shall  be  accessible  to,  and  may 
be  examined  by,  any  of  the  counsel  in  the  cause.  If  there  are  two 
or  more  parties  on  the  same  side,  the  order  may  direct  either  of  them 
to  pay  the  sum  payable  by  their  side,  for  the  stenographer's  feesv 
or  it  may  apportion  the  payment  thereof  among  them,  as  the  justice 
deems  just.     [Note  2226.] 

§  31j.  From  the  time  of  the  granting  of  [a  provision]  an  antic- 
ipatory remedy,  the  court  acquires  jurisdiction,  and  has  control  of  all 
the  subsequent  proceedings;  [Nevertheless]  hut  jurisdiction  thus 
acquired  is  conditional,  and  liable  to  be  divested,  in  a  ease  where 
[the]  jurisdiction  [of  the  court]  is  made  dependent,  by  a  special 
provision  of  law,  upon  some  act,  to  be  done  after  the  granting  of 
the  [provisional  J  aniddpatory  remedy.    [Note  2227  ] 
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§  31k.  After  a  judge  is  out  of  office,  he  may  settle  a  case  or  excep-    §§  Jlrk-22 
itions,  or  make  any  retuxn  of  proceedings,  had  before  him  while  he  ~         ~ 
was  in  office  and  may  be  compelled  so  to  do,  by  the  court  in  which  j^jg^  ^^^ 
the  action  or  special  proceeding  is  pending.     [Note  2228.]  of  office 

§  31 1.  A  court  of  record  has  the  same  power  and  jurisdiction,  con"  Power  over 
cerning  the  docket  of  its  judgments,  rendered  wholly  &r  'partly  for  a  docket  of 
«wm  of  money  or  directing  the  payment  of  a  sum  4>f  rmoney,  kept  by  a  J^^K"^®^* 
•county  clerk,  which  it  has  concerning  the  docket,  kept  by  its  own 
clerk.     It  may  direct  that  such  a  docket  be  amended;  or  that  its 
judgment,  ihere  docketed,  be  docketed  nunc  pro  tunc.     [Note  2229.] 

§  31m.  Where  a  judgment  is  set  aside  for  any  cause,  upon  motion.  Restitution 

the  court  may  direct  and  enforce  restitution,  in  like  manner,  with  like  "P^^  setting 

effect,  and  subject  to  the  «ame  conditions,  as  where  a  judgment  j^^jg^ent 
is  reversed  upon  appeal.     [Note  2230.] 

§  3  in.  Where  a  final  order,  from  which  an  appeal  has  been  taken.  Enforcement 
from  one  court  to  another,  fas  prescribed  in  title  fifth  of  this  chapter,!  °^  **d^ 
is  wholly  or  partly  affirmed,  or  is  modified,  upon  the  appeal,  the  judg^^t 
appellate  court  may  enforce  its  order,  or  may  direct  the  proceedings 
to  be  remitted,  for  that  purpose,  to  the  court  below,  or  to  the  judge 
who  made  the  order  appealed  from.     [Note  .2231.] 

§  3!o.  When  a  final  judgment  or  order  is  reversed  or  modified.  Restitution 
upon  appeal,  the  appellate  court,  f[or  the  genera)  term  of  the  same  of^odlfics^ 
court,  as  the  case  may  be,3  may  make  or  compel  restitution  of  prop-  tion  of 
erty,  or  of  a  right,  lost  by  means  of  the  erroneous  judgment  or  order;  judgment 
but  not  so  as  to  affect  the  title  of  a  purchaser  in  good  faith  and  for 
value.     When  property  has  been  sold,  the  court  may  compel  the 
value,  or  the  purchase  price,  to  be  restored,  or  deposited  to  abide 
the  event  of  the  action,  as  justice  requires.    Where  a  new  trial  is 
granted  upon  motion  the  court  may  -direct  and  enforce  restitution, 
as  where  a  judgment  is  reversed  upon  appeal.    [Note  2232.] 

ARTICLE  3 

Court  of  Appeals 

§  32«  The  court  of  appeals  has  exclusive  jurisdiction  to  review  jurisdiction 
upon  appeal  every  actual  determination  made  prior  to  the  last  of  court  of 
day  of  ^December,  1895,  at  a  general  term  of  the  supreme  court,  appeals 
or  by  either  of.  the  superior  city  courts,  as  then  constituted,  in  all 
cases  in  which,  under  the  provisions  of  law  existing  on  said  day, 
appeals  might  be  taken  to  the  court  of  appeals. 

From  and  after  the  last  day  of  December,  1895,  the  jurisdiction 
of  the  court  of  appeals  shall,  in  civil  actions  and  proceedings,  be 
confined  to  the  review  upon  appeal  of  the  actual  determinations 
made  by  the  appellate  division  of  the  supreme  court  in  either  of  the 
following  cases,  and  no  others: 

1.  Appeals  may  be  taken  as  of  right  to  said  court,  from  judgments 
)r  orders  finally  determining  actions  or  special  proceedings,   and 
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from  orders  granting  new  trials  on  exceptions,  where  the  appellants 
stipulate  that  upon  affirmance,  judgment  absolute  shall  be  rendered 
against  them; 

2.  Appeals  may  also  be  taken  from  determinations  of  the  appellate 
division  of  the  supreme  court  in  any  department  where  the  appellate 
division  allows  the  same,  and  certifies  that  one  or  more  questions 
of  law  have  arisen  which,  in  its  opinion,  ought  to  be  reviewed  by  the 
court  of  appeals,  in  which  case  the  appeal  brings  up  for  review  the 
question  or  questions  so  certified,  and  no  other;  and  the  court  of 
appeals  shall  certify  to  the  appellate  division  its  determination  upon 
such  questions.     [Note  2233.] 

§  33.  The  jurisdiction  conferred  by  the  last  section  is  subject 
to  the  following  limitations,  exceptions  and  conditions: 

1.  No  appeal  shall  be  taken  to  said  court,  in  any  civil  action 
or  proceeding  commenced  in  any  court  other  than  the  supreme 
court,  court  of  claims,  county  court,  or  a  surrogate's  court,  un- 
less the  appellate  division  of  the  supreme  court  allows  the  appeal 
by  an  order  made  at  the  term  which  rendered  the  determination, 
or  at  the  next  term  after  judgment  is  entered  thereupon  and  shall 
certify  that  in  its  opinion  a  question  of  law  is  involved  which  ought 
to  be  reviewed  by  the  court  of  appeals; 

2.  No  appeal  shall  be  taken  to  said  court  from  a  judgment  of 
affirmance  hereafter  rendered  in  an  action  to  recover  damages  for 
a  personal  injury,  or  to  recover  damages  for  injuries  resulting  in 
death,  or  in  an  action  to  set  aside  a  judgment,  sale,  transfer,  con- 
veyance, assignment  or  written  instrument,  as  in  fraud  of  the  rights 
of  creditors,  or  in  an  action  to  recover  wages,  salary  or  compensation 
for  services,  including  expenses  incidental  thereto,  or  damages  for 
breach  of  any  contract  therefor,  or  in  an  action  upon  an  individual 
bond  or  individual  undertaking  on  appeal,  when  the  decision  of  the 
appellate  division  of  the  supreme  court  is  unanimous,  unless  such 
appellate  division  shall  certify  that  in  its  opinion  a  question  of  law 
is  involved  which  ought  to  be  reviewed  by  the  court  of  appeals,  or 
unless  in  case  of  its  refusal  to  so  certify,  an  appeal  is  allowed  by  a 
judge  of  the  court  of  appeals; 

3.  The  jurisdiction  of  the  court  is  limited  to  a  review  of  ques- 
tions of  law; 

4.  No  unanimous  decision  of  the  appellate  division  of  the  supreme 
court  that  there  is  evidence  supporting  or  tending  to  sustain  a  finding 
of  fact  or  a  verdict  not  directed  by  the  court,  shall  be  reviewed  by 
the  court  of  appeals.     [Note  2234.] 

§  34.  On  an  appeal  from  [the]  a  judgment  entered  upon  [such] 
a  nonsuit  or  general  verdict  rendered  after  the  jury  has  found  a  special 
verdict  upon  qu£stions  of  fact  submitted  by  the  court  or  assessed  the 
damages  [such  special  verdict,  or  general  verdict,  shall  form  a^  part 
of  the  record,  and  the  appellate  division  or]  the  court  of  appeals 
may  direct  such  judgment  thereon  as  either  party  may  be  entitled 
to.     [Note  2235.] 
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§  35.  An  appeal  to  the  court  of  appeals  from  a  [final]  judgment,     §§  35-38 
or  from  an  order  granting  or  refusing  a  new  trial  in  an  action,  where  j    .  ,.   . 
the  appellant  stipulates  that  upon  affirmance  judgment  absolute  where  appel- 
shall  be  rendered  against  him,  brings  up  for  review  in  that  court  only  late  division 
questions  of  law;  but  where  the  justices  of  the  appellate  division  divided  on 
from  which  an  appeal  is  taken  are  divided  upon  the  question  as  to  fi^^Ror 
whether  there  is  evidence  supporting  or  tending  to  support  a  finding 
or  verdict  not  directed  by  the  court,  a  question  for  review  is  presented. 
[Note  2236.] 

§  36.  Upon  an  appeal  to  the  court  of  appeals  from  a  judgment.  Jurisdiction 
reversing  a  judgment  entered  upon  the  report  of  a  referee,  upon  on  reversal 
the  verdict  of  a  jury  or  a  decision,  or  a  determination  in  the  trial  ^^^p^^ji 
court;  or  from  an  order  granting  a  new  trial,  upon  such  a  reversal;  thereon 
it  must  be  conclusively  presumed  that  the  judgment  was  not  re- 
versed, or  the  new  trial  granted,  upon  a  question  of  fact,  unless  the 
particular  question  or  questions  of  fact  upon  which  the  reversal 
was  made  or  the  new  trial  was  granted  are  specified  and  referred  to 
by  number  or  other  adequate  designation  in  the  body  of  the  judg- 
ment or  order  appealed  from.    [Note  2237.] 

§  37.  Where   [final]  judgment  is  rendered  in  the  court  below.  Jurisdiction 
after  the  affirmance,  upon  an  appeal  to  the  appellate  division  of  ^^  appeal 
the  supreme  court,  of  [an]  a  decision  in  the  ^nature  of  the  present  ment  to  ^" 
interlocutory  judgment;  or  after  the  refusal  by  the  appellate  division  review  inter- 
of  a  new  trial,  either  upon  an  application  made  in  the  first  instance,  locutory 
at  a  term  thereof,  or  upon  an  appeal  from  an  order  of  the  special  decision 
term,  or  of  the  judge  before  whom  the  issues,  or  questions  of  fact, 
were  tried  by  a  jury;  the  party  aggrieved  may  appeal  directly  from 
the  [final]  judgment  to  the  court  of  appeals,  notwithstanding  that 
it  was  rendered  at  a  special  term,  or  at  a  trial  term,  or  pursuant  to 
the  directions,  contained  in  a  referee's  report.    But  such  an  appeal 
brings  up,  for  review,  only  the  determinatioij  of  the  appellate  division 
of  the  supreme  court,  affirming  the  interlocutory  [judgment,]  order^ 
or  refusing  the  new  trial.    [Note  2238.] 

§  38.  Where    [final]   judgment   is   taken,   at   a  special  term  or  Jurisdiction 
trial  term,  or  pursuant  to  the  directions  of  a  referee,  after  the  affirm-  ?^/®?^®^ 
ance,  upon  an  appeal  to  the  appellate  division  of  the  supreme  court  ^cisionupon 
of  [an]  a  decision  in  the  nature  of  the  present  interlocutory  judg-  appeal  from 
ment  or  after  the  refusal  by  the  appellate  division  of  a  new  trial,   judgment 
either  upon  an  application,  made,  in  the  first  instance,  at  a  term  of 
the  appellate  division,  or  upon  an  appeal  from  an  order  of  the  special 
term,  or  of  the  judge,  before  whom  the  issues,  or  questions  of  fact, 
were  tried  by  a  jury;  [an  appeal  to  the  appellate  division,  from  the 
final  judgment,  brings  up  for  review,  only  the  proceedings  to  take 
the  final  judgment,  or  upon  which  the  final  judgment  was  taken, 
including  the  hearing  or  trial  of  the  other  issues  in  the  action,  if  any. 
If]  on  an  appeal  [is  taken]  to  the  court  of  appeals,  from  the  deter- 
mination  of   the    appellate    division,    upon    the  appeal  from  the 
[final]    judgment,  the  determination   of    the    appellate    division 
affirming   the   interlocutory  [judgment,]  decision  or  refusing    the 
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•^§  39"^  .new  trial,  may  at  the  election  of  either  party,  be  reviewed  there- 
upon. If  the  respondent  elects  to  bring  it  up  for  review,  he 
may  take  a  cro86*appeal  therefrom,  notwithstanding  the  expiration 
of  the  time  to  take  an  original  appeal  therefrom.     [Note  2239.] 

§  39.  Upon  an  appeal  from  an  order  .granting  a  new  trial,  on  a 
case  or  exceptions,  if  the  court  of  appeak  determines  that  no  error 
was  conunitted  in  granting  the  new  trial,  it  must  render  judgment 
absolute  upon  the  right  of  the  appellant;  and  after  its  judgment 
has  been  remitted  to  the  court  below,  an  assessment  of  damages,  or 
any  other  proceeding,  requisite  to  render  the  judgment  effectual, 
may  be  had  in  the  latter  court.     [Note  2240.] 

§  40.  In  an  action  on  an  appeal  to  the  court  of  appeals,  the  court 
may  either  modify  or  affirm  the  judgment  or  order  appealed  from, 
award  a  new  trial,  or  grant  to  either  party  such  judgment  as  such 
party  may  be  entitled  to.     [Note  2241.] 

§  4L  The  judgment  or  order  of  the  court  of  appeals  must  be 
remitted  to  the  court  below,  to  be  enforced  according  to  law.  [Note 
2242.] 
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ARTICLE  4 

.Appellate  Division 

§  63.  From  a.nd  after  the  last  day  of  December,  1895,  the  appel- 
late division  shall  have  the  jurisdiction  now  exercised  by  the  supreme 
•court  at  its  general  terms,  and  by  the  general  terms  of  the  court 
of  common  pleas  for  the  city  and  county  of  New  York,  the  superior 
court  of  the  city  of  New  York,  the  superior  court  of  Buffalo  and 
the  city  court  of  Brooklyn,  and  such  additional  jurisdiction  as  may  be 
conferred  by  the  legislature. 

The  appellate  division  £of  the  supreme  court]  shall,  on  appeal 
•from  a  judgment  entered  on  the  report  of  a  referee,  or  the  decision 
of  a  court  on  [such  J  a  trial  of  an  issue  of  fact  by  a  referee  or  by  a 
court  vnUioxd  a  jury  review  all  (questions  of  fact  and  of  law  and  may 
either  modify  or  affirm  the  judgment  or  order  appealed  from,  award 
a  new  trial,  or  grant  to  either  party  the  judgment  which  the  iacts 
warrant. 

On  an  appeal  from  [the]  a  judgment  entered  upon  [such]  a 
nonsuit  or  general  verdict  rendered  after  the  jury  has  found  a  special 
verdict  upon  questions  of  fact  submitted  by  the  court  or  assessed  the 
damages,  Isuch  special  verdict,  or  .general  verdict,  shall  form  a  part 
of  the  record,  and]  the  appellate  division  [or  the  court  of  appeals] 
may  direct  such  judgment  thereon  as  either  party  may  be  entitled 
to.  When  an  order  or  judgment  is  urtioUy  or  partly  affirmed  upon  an 
appeal  to  the  appellate  division  {of  the  supreme  court]  and  no 
issue  of  fact  remains  to  be  tried,  the  appellate  diviision  may,  in  its 
discretion,  render  £nal  judgment,  .unless  it  permits  \he  appellant 
to  amend  or  plead  aver.    ,[Note  2243J 
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§  64.  An  appeal  may  be  taken  to  the  appellate  division  of  the  .i§  64-67 
supreme  court  from  a  £final]  judgment  rendered  in  the  supreme  "    .       

C  3Urt  as  follows :  o^'^peUate 

1.  Where  the  judgment  was  rendered  upon  a  trial  by  a  referee,  division  on 
or  by  the  court  without  a  jury,  the  appeal  may  be  taken  upon  ques-  ?pp®*^  ^^^ 
tions  of  law,  or  upon  the  facts,  or  upon  both;  ^^  ^^^^ 

2.  When  the  judgment  was  rendered  upon  the  verdict  of  a  jury^ 
the  appeal  may  be  taken  upon  questions  of  law,  or  upon  the  facts, 
or  upon  both.     [Note  2244.] 

§  "65.  An  appeal  may  be  taken  to  the  appellate  division  of  the  Jurisdiction 
supreme  court,  from  an  order  made  prior  to  the  first  day  of  January,  ^^^  ^J^ 
•eighteen  hundred  and  ninety-six,  in  an  action  upon  notice,  at  a  appeal  from 
special  term  or  trial  term  of  a  superior  city  court,  or  of  the  supreme  order 
co^rt,  for  at  a  tenn  of  the  circuit  court,  J  and  from  an  order  made 
at  a  special  term  or  trial  term  of  the  supreme  court,  after  said  day, 
in  either  of  the  following  cases: 

1.  Where  the  order  grants,  refuses,  continues,  or  modifies  a  fpm- 
visionalj  an  av^cvpatTry  ronedy;  or  settles,  or  grants,  or  refuses 
an  application  to  resettle  a  case  on  appeal  or  a  bill  of  exceptions; 

2.  Where  it  grants  or  refuses  a  new  trial;  except  that  where  specific 
questions  of  fact,,  arising  upon  the  issues,  in  an  action  triable  by 
the  court,  have  been  tried  by  a  jury,  pursuant  to  an  order  for  that 
purpose,  fas  prescribed  in  section  nine  hundred  and  seventy-one  of 
this  act,]  an  appeal  cannot  be  taken  from  an  order,  granting  or 
refusing  a  new  trial,  upon  the  merits; 

3.  Where  it  involves  some  part  of  the  merits; 

4.  Where  it  affects  a  substantial  right; 

5.  Where,  in  effect,  it  determines  the  action,  and  prevents  a  judg- 
ment, from  which  an  appeal  might  be  taken; 

6.  Where  it  determines  a  statutory  provision  of  the  state  to  be 
•unconstitutional;  and  the  determination  appears  from  the  reasons 
given  for  the  decision  thereupon,  or  is  necessarily  implied  in  the 
decision; 

7.  An  order,  made  upon  a  summary  application,  after  judgment, 
is  deemed  to  have  been  made,  in  the  action,  within  the  meaning  of 
tiiis  section.     [Note  2245.] 

§  66.  An  appeal  may  also  be  taken  to  the  appellate  division  of  Jurisdiction 
the  supreme  court,  from  an  order,  made  in  an  action,  upon  notice,  ^!  appellate 
by  a  judge  or  justice,  .out  of  court,  in  a  case  where  an  appeal  might  appeS'frrax 
have  been  taken,  as  prescribed  in  the  [lastj  preceding  section  if  order  made 
the  order  had  been  made,  by  the  court.     [Note  2246.]  out  of  court 

§  <67.  An  appeal  may  be  taken,  to  the  appellate  division  of  the  Jurisdiction 
supreme  court,  from  an  order,  affecting  a  substantial  right,  made  of  appellate 
in  a  special  proceeding,  at  a  special  term  or  a  trial  term  of  the  ap^Xin '^ 
supreme  court;  or  made  by  a  justice  thereof  in  a  special  proceeddnf  special  pro- 
instituted  before  him,  pursuant  to  a  special  statut(M"y  proviaian;  or  ceeding 
instituted  before  another  judge,  and  transferred  to,  or  continued 
before  him.     [An  appeal  may  also  be  taken  to  the  appellate  division 
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§§  68 -69b    of  the  supreme  court  from  an  order  granting  or  denying  an  applica- 

tion  for  an  alternative  writ  of  mandamus  or  an  alternative  writ  of 
prohibition.  J 

An  appeal  may  also  be  taken  to  the  appellate  division  of  the 
supreme  court,  from  an  order,  affecting  a  substantial  right,  made 
by  a  court  of  record,  possessing  original  jurisdiction,  or  a  judge 
thereof,  in  a  special  proceeding  instituted  in  that  court,  or  before 
a  judge  thereof,  pursuant  to  a  special  statutory  provision;  or  insti- 
tuted before  another  judge,  and  transferred  to,  or  continued  before, 
the  judge  who  made  the  final  order.  But  this  section  does  not  apply 
to  a  case,  where  an  appeal  from  the  order  to  a  court  other  than  the 
appellate  division  of  the  supreme  court,  is  expressly  given  by  statute. 

SiLch  an  appeal,  [authorized  by  this  title,  J  brings  up  for  review, 
any  preceding  order,  made  in  the  course  of  the  special  proceeding, 
involving  the  merits,  and  necessarily  affecting  the  final  order  appealed 
from,  which  is  specified  in  the  notice  of  appeal.     [Note  2247.] 

§  68.  An  appeal  [may  alsoj  cannot  be  taken  to  the  appellate 
division  of  the  supreme  court,  from  [an]  a  decision  in  the  nature 
of  the  present  interlocutory  judgment  rendered  at  a  special  term  or 
trial  term  of  the  supreme  court,  or  entered  upon  the  report  of  a 
referee  bvi  such  a  decision  shall  be  reviewed  on  the  appeal  from  the 
'Udgment.     [Note  2248.]  •        . 

§  69.  [Except  appeals  from  inferior  and  local  courts  heretofore 
heard  in  the  court  of  common  pleas  for  the  city  and  county  of  New 
York,  and  the  superior  court  of  Buffalo,  J  Ah  appeal  may  be  taken 
to  the  appellate  division  of  the  supreme  court,  from  a  final  judgment 
rendered  by  a  county  court,  or  by  any  other  court  of  record  pos- 
sessing original  jurisdiction,  or  an  order  affecting  a  substantial  right 
made  by  the  court  or  a  judge  in  an  action  brought  in  or  taken  by  appeal 
to  a  court  specified  in  this  section,  where  an  appeal  therefrom  to  a 
court  other  than  the  supreme  court,  is  not  expressly  given  by  statute. 
[Note  2249.] 

§  69a.  Appeals  from  inferior  courts  heretofore  heard  by  the 
superior  court  of  Buffalo  shall  be  heard  by  the  appellate  division  of 
the  supreme  court  in  the  fourth  judicial  department  or  by  such 
justice  or  justices  of  the  appellate  division  of  said  department. 
[Note  2250.] 

§  69b.  Where  [final J  judgment  is  taken,  at  a  special  term  or 
trial  term,  or  pursuant  to  the  directions  of  a  referee,  after  the  affirm- 
ance, upon  an  appeal  to  the  appellate  division  of  the  supreme  court 
of  [an J  a  decision  in  the  nature  of  the  present  interlocutory  judgment; 
or  after  the  refusal  by  the  appellate  division  of  a  new  trial,  either 
upon  an  application,  made,  in  the  first  instance,  at  a  term  of  the 
appellate  division,  or  upon  an  appeal  from  an  order  of  the  special 
term,  or  of  the  judge,  before  whom  the  issues,  or  questions  of  fact, 
were  tried  by  a  jury;  an  appeal  to  the  appellate  division  from  the 
[final J  judgment  brings  up,  for  review,  only  the  proceedings  to 
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take  the  [final]  judgment,  or  upon  which  the  [final]  judgment  §§  69c-69f 

was  taken,  ineluding  the  hearing  or  trial  of  the  other  issues  in  the  

action,  if  any.     [Note  2261.] 

§  69c,  Upon  an  appeal  from  a  judgment  of  an  order,  the  appellate  Juris  diction 
division  of  the  supreme  court,  [or  appellate  term,]  to  which  the  ^1^^*^ 
appeal  is  taken,  may  reverse  or  affirm,  wholly  or  partly  or  may  appeal 
modify,  the  judgment  or  order  appealed  from,  and  each  interlocutory 
[judgment]  or  intermediate  decision  or  order,  which  it  is  authorized 
to  review,  as  specified  in  the  notice  of  appeal,  and  as  to  any  or  all 
of  the  parties.  It  shall  thereupon  render  judgment  of  affirmance, 
judgment  of  reversal  and  [final]  judgment  upon  the  right  of  any 
or  all  of  the  parties,  or  judgment  of  modification  thereon,  according 
to  law,  except  where  it  may  be  necessary  or  proper  to  grant  a  new 
trial  or  hearing,  when  it  may  grant  a  new  trial  or  hearing.  When  a 
trial  has  been  before  a  jury,  the  judgment  of  the  appellate  court 
must  be  rendered  either  upon  special  findings  of  the  jury  or  the 
general  verdict,  or  upon  a  motion  to  dismiss  the  complaint  or  to 
direct  a  verdict.  A  judgment,  affirming  wholly  or  partly  a  judgment, 
from  which  an  appeal  has  been  taken,  shall  not,  expressly  and  in 
terms,  award  to  the  respondent,  a  sum  of  money,  or  other  relief, 
which  was  awarded  to  him  by  the  judgment  so  affirmed.  After 
hearing  the  appeal,  the  court  must  give  judgment,  without  regard 
to  technical  errors  or  defects  or  to  exceptions  which  do  not  affect 
the  substantial  rights  of  the  parties.     [Note  2252.] 

§  69d.  An  appeal  taken  to  the  appellate  division  [of  the  supreme  Hearing  in 
court,  as  prescribed  in  this  title,]  must  be  heard  in  the  depart-  ^P«U»*® 
ment,  embracing  the  county,  in  which  the  judgment  or  order  ap- 
pealed from  is  entered;  unless  an  order  is  made  [as  prescribed  in 
section  231  of  this  act,]  directing  that  it  be  heard  in  another  depart- 
ment, or  unless  appeals  pending  in  one  department  are  transferred 
for  hearing  and  determination  to  another,  pursuant  to  article  six, 
section  one,  of  the  constitution.     [Note  2253.] 

§  69e.  Where  in  any  case  four  justices  of  the  appellate  division  Removal  of 
in  any  -department  are  not  qualified  to  sit  therein,  or  where  the  ^^^^^^e- 
justices  qualified  to  hear  the  appeal  are  equally  divided,  the  court  partment 
must  direct  the  same  to  be  sent  to  another  department  to  be  specified 
in  the  order  to  be  there  heard  and  determined.     Where  in  any  case 
when  an  appeal  to  the  appellate  division  of  any  department  comes  on 
for  argument,  and  the  justice  before  whom  the  action  was  tried  or 
who  granted  the  order  appealed  from,  is  a  member  of  such  appellate 
division,  the  appellant  may  make  an  application  to  such  appellate 
division  for,  and  the  court  may  grant,  an  order  directing  that  such 
appeal  be  sent  to  an  adjoining  department  to  be  specified  in  the  order, 
to  be  there  heard  and  determined.     [Note  2254.] 

§  69f.  No  justice  of  the  appellate  division  shall  exercise  any  Power  of     i 
of  the  powers  of  a  justice  of  the  supreme  court,  other  than  those  justice  of 
of  a  justice  out  of  court,  and  those  pertaining  to  the  appellate  division  5?^?^ 
or  to  the  hearing  and  decision  of  motions  submitted  by  consent  of 
counsel.     [Note  2255.] 
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Calendar  of 
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divisiQn 


1^  84a-lid  I  ^4a.  The  derk  diall  prepare  a  calendar  far  the  appellate  divi- 
sion, ;and,  except  in  the  first  departmeat,  cause  the  sa^ae  io  be 
printed  for  each  of  the  justices  holding  the  court.  Appeals  shall  be 
placed  on  the  calendar,  according  to  the  date  of  the  service  of  the 
notitje  of  appeal;  land  all  subsequent  enumerated  appeals  in  the 
same  eause  shall  be  put  on  the  calendar  as  of  the  date  erf  the  first 
appeal^  and  other  cases  as  of  the  time  when  the  question  to  be 
reviewed  arose.  Appeals  in  non-enuraerated  motions  shaB  also  be 
placed  upon  a  separate  calendar.  Oases  entitled  to  preference  shaM. 
be  placed  separately  on  the  calendar.     [Note  2256.] 

I  117.  The  filing  in  the  amniy  clerk's  office  oi  the  judgqient-roU 
or  Vbjb  entry  of  the  orderU,  as  prescribed  in  this  section  J,  upon  a 
decision  of  the  appellate  division^  is  a  sufficient  authority  for  any 
proceeddng  in  the  court  below  or  before  the  judge  or  justice  who  made 
the  order  -appealed  from,  which  the  judgn^nt  or  order  of  the  appel- 
late court  directs  or  permits.    [Note  2257.] 

§  118.  The  appellate  division  ^all  have  power  to  vacate  <» 
modify,  without  notice,  or  upon  such  nottce  as  it  shall  deem  proper,, 
aaiy  <3ider  in  a«i  action  or  special  proceeding  made  by  a  justice  of 
the  supreme  ^court  or  by  the  court  without  notice  to  the  adverse 
party.    [Note  2258.] 

5  lift.  77*6  appellate  division  pt]  may  grant  a  stay  of  proceed- 
ings upon  any  judgment  or  order  of  the  supreme  court  from  whicda 
an  appeal  is  pending.    INote  2259.] 

§  120.  The  appellate  division  fandj  may  grant  any  order  or 
£.proviaionari  anticipatory  remedy  which  has  been  applied  for  with- 
out notice  to  the  adverse  party,  and  refused  by  the  supreme  court 
or  a  justice  thereof.    [Note  2260.] 


Proceeding 
in  court 
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decision  of 
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Vacation  or 
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of  order  by 
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remedy  by 
appellate 
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Jupadiction 
of  appellate 
term  on 
appeal 


ARTICLE  4A 

Appellate  Term    • 

I  13ft.  Upon  an  appeal  from  a  judgment  or  an  order,  the*  [appel- 
late division  of  the  supreme  court,  or  J  appellate  term,  to  which  the 
appeal  is  taken,  may  reverse  or  affirm,  wholly  or  partly,  or  may 
nMKiify,  the  judgment  or  order  appealed  from,  and  each  interlocu- 
tory CjudgmentJ  or  intermediate  decision  or  order,  which  it  is 
au^orized  to  review,  as  specified  in  the  notice  of  appeal,  and  as  to 
any  or  ali  of  the  parties.  It  shall  thereupon  render  judgment  of 
affirmance,  judgment  of  reversal  and  [final]  judgment  upon  the 
right  of  any  or  all  of  the  parties,  or  judgment  of  modification  thereon, 
according  to  law,  except  where  it  may  be  necessary  or  proper  to 
grant  a  new  trial  or  hearing,  when  it  may  grant  a  new  trial  or  hearing. 
When  a  trial  has  been  before  a  jury,  the  judgment  of  the  appellate 
court  must  be  rendered  either  upon  special  findings  of  the  jury  or 
the  general  verdict,  or  upon  a  motion  to  dismiss  the  complaint  or 
to  direct  a  verdict.     A  judgment,  affirming  wholly  or  partly  a  judg- 
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mwit,  from  which  an  appeal  has  been  taken,  shall  not,  expressfy   §.§  tSi^ 
amd  itt  terms,  award  to  the  respondent  a  sum  of  money,  or  other  1 39b 

relief,  which  wa&  awarded  to  bun  by  the  judgment  sa  affirmed.  

After  hearing  the  appeal,  the  court  must  give  jtidgraeot,  withotrt 
regard  to  technical  errors  or  defects  or  to  exceptions  which  do  not 
affect  the  substantial  rights  of  the  parties.     [Note  2261.1 

§^131.  When  an  appeal  shall  have  beea  beard  and  determined  Appeal  frwk' 
by  an  appellate  term  constituted  as  herein  provided,  the  justices  appellate 
thereof  or  a  justice  of  the  appellate  division  in  the  same  depcurtmeiit  term 
may  allow  a  further  appeal  to  be  taken  from  that  determination 
to  [saidj  the  appellate  division.     [Note  2262.] 

ARTICLE  6 
Supreme  Court 

§  138^  The  general  jurisdiction  in  law  and  equity,  whichi  ibe  General 
supreme  court  oi  the  state  possesses,  und^  the  provisioDS  of  tbe  jurisdiction 
ooutitolaon^  includes  all  the  jurisdiction,  which  was  possessed  and  of  supreme 
exercised  by  the  supreme  court  of  the  colony  of  New  York,  at  m^  ^^^ 
time,  and  by  the  court  of  chancery  in  England,  on  the  4th  day  of 
July,   1776;  with  the  exceptions,  additions    and    limitations,  cre- 
ated and  imposed  by  the  constitution  and  laws  of  the  state.     Sub- 
ject to  those  exceptions  and  limitations,  the  supreme  court  of  the 
state  has  all  the  powers  and  authority  of  each  of  those  eouarts,  and 
exercises  the  same  in  like  manner.    [Note  2264.J 

§  135.  [,  and}  Vfxxt  [such}  an  appeal,  to  ihe  swjpreme  eemt  jurisdiction 
from  an  inferior  or  local  court  where  an  ctppeal  therefrom  other  than  fo  of  supreme 
the  supreme  court  is  not  expressly  given  by  statute,  an  order  granting  court  on 
or.  refusing  a  new  trial  [for  any  of  the  causes  mentioned  in  section  ffi^^  ^^^ 
999  of  this  act,  3  made  by  any  of  said  courts,  and  questions  of  fact, 
may  be  reviewed  in  the  same  manner  and  to  the  same  extent  as 
questions  of  fact  may  be  reviewed,  upon  appeal  to  the  appellate 
dcvisipn  of  the  supreme  court  from  a  [fi^^I]  judgment  and  oider, 
granting  or  reusing  a  new  trial,  rendered  by  the  same  court.     [Note 
2264]        . 

§  139a.  Appeals  from  inferior  and  local  courts,   where  appeals  Jurisdiction 

therefrom  are  not  otherwise  provided  for,  including  an  appeal  from  an  of  supreme 

order  affecting  a  substantial  right  [made  by  the  court  or  a  judge  ^^^?°; 

in  an  action  brought  in  or  taken  by  appeal  to  a  court  specified  in  ^^q^  "^™ 

said  section,  heretofore  heard  in  the  court   of  common  pleas  for  courts 
the  city  and  county  of  New  Yoric  and  the  superior  court  of  Buffalo,  J 
may  be  taken  to  the  supreme  court.     [Note  2265.] ' 

§  139b.  Any  justice  of  the  supreme  court  has  povvxer  to  hold  a  Power  of 
specud  or  trial  term  of  the  supreme  court  for  the  whole  or  any  supreme 
portioa  of  the  term;  and  to  act  upon  any  business,  which  re^okurly  ^^^^  justice 
comes  before  the  term  in  which  he  is  sitting  except  where  he  is  pec- 
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of  incom- 
petttits 


§§  170a-.      somlly  disqualified  from  .sitting,  in.  a  particular  action  or  special 
181   proceeding.     Each  justice  must,  at  all  reasonable  times,  when  not 
engaged  in  holding  court,  transact  such  judicial  business  as  may  be 
done  out  of  court.     [Note  2266.] 

Jurisdiction  §  170a.  The  supreme  court  shall  have  authority  to  decree  and 

?7?!  ^*'*®*  compel  the  specific  performance  of  any  bargain,  contract  or  agree- 
ment which  may  have  been  made  by  any  idiot,  lunatic  or  habitual 
drunkard,  while  such  person  was  capable  to  contract;  and  of  any 
contract  in  relation  to  lands  made  by  the  ancestor  of  such  person 
from  whom  such  person  inherits  or  takes  as  devisee  or  otherwise; 
and  to  direct  the  cominittee  of  such  person  to  do  and  execute  all 
necessary  conveyances  and  acts  for  that  purpose;  and  in  case  the 
person  entitled  to  such  conveyance  is  the  committee  of  such  incom- 
petent person,  the  said  court  may,  upon  the  petition  of  said  com- 
mittee, appoint  some  suitable  and  proper  person  to  execute  the  said 
conveyance  in  the  name  of  such  incompetent  person,  upon  payment 
by  the  vendee  of  any  sum  remaining  due  to  such  person  upon  said 
contract,  or  upon  the  fulfillment  of  the  contract  on  the  part  of  the 
party  who  contracted  with  the  person  represented  by  said  com- 
mittee.   [Note  2267.] 


Action  on 

surrogate's 

bond 


ARTICLE  5 A 

Surrogate 

§  180.  Where  a  surrogate,  or  an  officer  acting  as  surrogate,  is 
guilty  of  any  actionable  default  or  misconduct  in  his  office,  the 
person  injured  thereby  may  apply  for  leave  to  prosecute  the  delin- 
quent's official  bond.     [Note  2268.] 


Jurisdiction 
of  county 
court 


ARTICLE  6 

County  Court 

§  181.  The  jurisdiction  of  each  county  court  extends  to  the 
following  actions  and  special  proceedings,  in  addition  to  the  juris- 
diction, power,  and  authority,  conferred  upon  a  county  court, 
in  a  particular  case,  by  special  statutory  provisions: 

1.  To  an  action  for  the  partition  of  real  property;  for  dower;  for 
the  foreclosure,  redemption  or  satisfaction  of  a  mortgage  upon  real 
property;  or  to  procure  a  judgment  requiring  a  specific  performance 
of  a  contract,  relating  to  real  property;  where  the  real  property, 
to  which  the  action  relates,  is  situated  within  the  county;  or  to 
foreclose  a  lien  upon  a  chattel,  in  a  case  specified  in  section  206  of 
the  Lien  Law,  where  the  lien  does  not  exceed  one  thousand  dollars  in 
amount,  and  the  chattel  is  found  within  the  county; 

2.  To  an  action  in  favor  of  the  executor,  administrator  or  assignee 
of  a  judgment  creditor,  or  in  a  proper  case,  in  favor  of  the  judgment 
creditor,  to  recover  a  judgment  fo:  money  remaining  due  upon  a 
judgment  rendered  in  the  same  court; 
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3.  To  an  action  for  any  other  cause,  where  the  defendant  is,        §  181 
or,  if  there  are  two  or  more  defendants,  where  all  of  them  are,  at  the 

time  of  the  commencement  of  the  action,  residents  of  the  county, 
and  wherein  the  complaint  demands  judgment  for  a  sum  of  money 
only,  not  exceeding  two  thousand  dollars;  or  to  recover  one  or  more 
chattels,  the  aggregate  value  of  which  does  not  exceed  one  thousand 
dollars,  with  or  without  damages  for  the  taking  or  detention  thereof; 

4.  To  the  custody  of  the  person  and  the  care  of  the  property) 
concurrently  with  the  supreme  court,  of  a  resident  of  the  county, 
who  is  incompetent  to  manage  his  affairs,  by  reason  of  lunacy,  idiocy, 
or  habitual  drunkenness;  or  imbecility  arising  from  old  age  or  loss 
of  memory  and  understanding  or  other  cause;  and  to  every  special 
proceeding  which  the  supreme  court  has  jurisdiction  to  entertain, 
for  the  appointment  of  a  committee  of  the  person  or  of  the  property 
of  such  an  incompetent  person  or  for  the  sale  or  other  disposition 
of  the  real  property  situated  within  the  county  of  a  person,  wherever 
resident,  who  is  so  incompetent  for  either  of  the  reasons  aforesaid, 
or  who  is  an  infant;  or  for  the  sale  or  other  disposition  of  the  real 
property,  situated  within  the  county,  of  a  domestic  religious  cor- 
poration; 

5.  For  the  purpose  of  determining  the  Jurisdiction  of  a  county 
court,  in  either  of  the  cases  specified  in  [the  lastj  this  section,  a 
domestic  corporation  or  joint-stock  association,  whose  principal 
place  of  business  is  established,  by  or  pursuant  to  a  statute,  or  by 
its  articles  of  association,  or  whose  principal  place  of  business  or  any 
part  of  its  plant  or  plants,  shops,  factories  or  offices  is  actually  located 
within  the  county,  or  in  case  of  a  railroad  corporation  where  any 
portion  of  the  road  operated  by  it  is  within  the  county,  [it]  is  deemed 
a  resident  of  the  county;  [and  personal  service  of  a  summons,  made 
within  the  county,  as  prescribed  in  this  act,  or  personal  service  of  a 
mandate,  whereby  a  special  proceeding  is  commenced,  made  within 
the  county,  as  prescribed  in  this  act  for  personal  service  of  a  sum- 
mons, is  sufficient  service  thereof  upon  a  domestic  corporation  where- 
ever  it  is  located.]  provided,  however,  that  a  city  which  shall 
include  within  its  boundaries  more  than  one  countv  shall  not  for  the 
purpose  of  conferring  jurisdiction  on  a  county  court  be  deemed  a 
domestic  corporation  resident  of  any  county  so  included; 

6.  A  county  court  has  power,  in  an  action  or  special  proceeding 
of  which  it  has  jurisdiction,  to  send  its  process  and  other  mandates 
into  any  count}'-  of  the  state,  for  service  or  execution,  and  to  enforce 
obedience  thereto,  with  like  power  and  authority  as  the  supreme 
court; 

7.  Where  a  county  court  has  jurisdiction  of  an  action  or  a  special 
proceeding,  it  possesses  the  same  jurisdiction,  power  and  author- 
ity in  and  over  the  same,  and  in  the  course  of  the  proceedings  therein, 
which  the  supreme  court  possesses  in  a  like  case;  and  it  may  render 
any  judgment,  or  grant  either  party  any  rej^f,  which  the  supreme 
court  might  render  or  grant  in  a  like  case,  and  may  enforce  its  man- 
dates in  like  manner  as  the  supreme  court.     [Note  2269.] 
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§§182-184  §  182*  The  county  iudge  also  possesses  the  same  power  and 
authority,  in  a  special  proceeding,  which  can  be  lawfully  instituted 
before  him,  out  of  court,  which  a  justice  of  the  suprane  court  pos- 
sesses m  a  like  special  proceeding,  instituted  before  him  in  Uke 
manner.     [Note  2270.] 

§  183.  Upon  the  application  of  a  person,  who  has  been  fined 
by  a  court,  or  of  a  person  whose  recognizance  has  become  forfeited, 
or  of  his  surety,  the  county  court  of  the  county  in  which  the  term 
of  the  court  was  held,  wh«re  the  fine  was  imposed,  or  the  recog- 
nizance taken,  may,  except  as  otherwise  prescribed  m  the  fnextj  this 
section,  upon  good  cause  shown,  and  upon  such  terms  as  it  deems 
just,  make  an  order,  remitting  the  fine,  wholly  oar  partly,  or  the  for- 
feiture of  the  recognizance,  or  part  of  the  penalty  thereof;  or  it  may 
discharge  the  recognizance.  If  a  fine  so  reooritted  has  been  paid, 
the  county  treasurer,  or  other  ofl&cer,  in  whose  hands  the  money 
remains,  must  pay  the  sanae,  or  the  part  remitted,  according  to  the 
order. 

An  application  for  aii  order,  as  prescribed  in  [the  last]  this 
section  [but  one,  J  cannot  be  heard,  until  such  notice  thereof  as  the 
court  deems  reasonable,  has  been  given  to  the  district-attorney  of 
the  county,  and  until  he  has  had  an  opportunity  to  examine  the 
matter,  and  prepare  to  resist  the  application.  And  upcHi  granting 
such  an  order,  the  court  must  always  impose,  as  a  condition  thereof, 
the  payment  of  the  costs  and  expenses,  if  any,  incurred  in  an  action 
or  special  proceeding  for  the  collection  of  the  fine,  or  the  penalty 
of  the  recognizance. 

Where  a  person  has  been  fined  by  a  court  of  special  ses^ons,  or 
by  a  justice  of  the  peace,  upon  a  conviction  for  an  offense,  and  has 
been  committed  to  jail  for  non-payment  of  the  fine,  the  county 
court  of  the  county  may  make  an  order,  remitting  the  fine,  wholly 
or  partly,  and  discharging  him  from  his  imprisonment.  [The  power 
conferred  by  this  section  must  be  exercised  in  the  manner  pre3cribed, 
and  subject  to  the  provisions  contained  in  the  last  three  sections.! 
[The  last!  This  section  does  not  authorize  a  county  court  to 
remit  any  part  of  a  fine  exceeding  two  hundred  and  fifty  doUars 
imposed  by  the  supreme  court  upon  conviction  for  a  criminal  offense; 
or  a  fine  to  any  amount  imposed  by  a  court  upon  an  officer  or  other 
person,  for  an  actual  contempt  of  court,  or  for  disobedience  to  its 
process,  or  other  mandate;  or  to  remit  or  discharge  a  recognizance 
taken  in  its  county  for  the  appearance  of  a  person  in  another  county. 
In  the  latter  case,  the  power  of  remitting  or  discharging  the  recog- 
nizance is  vested  in  the  county  court  of  the  c6unty,  in  which  the 
person  is  bound  to  appear.     [Note  2271.] 

§  184.  Where  a  county  court  has  jurisdiction  of  an  action  or  a 
special  proceeding,  [AndJ  the  county  judge  possesses  the  sanae 
power  and  authority,  in  the  action  or  special  proceeding,  which  a 
justice  of  the  supreme  court  possesses,  in  a  like  action  or  special 
proceeding,  brought  in  the  supreme  court.     [Note  2272.] 
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§  185.  A.  eountj  jud^d  within  biB  county  pofiaesses^  and  upon  §§  185- 
proper  application  must  excrciee,  the  power  conferred  by  law  in  1 94c 

general  language  upon  an  officer  authoarized  to  perfcmn  the  duties  p^^^^  ^      ' 
of  a  justice  of  the  supreme  court  at  chambers  or  out  of  eourk    [Note  county 
2273.1  judge 

§  186.  If  the  county  judge  is,  for  any  cause,  incapable  to  act  Incapacity 
in  an  action  or  special  proceeding,  pending  in  the  county  court,  9^  county 
or  b^ore  him,  he  must  make,  and  file  in  the  oiSee  of  the  cl«-k,  a  tS  ^ 
certificate  of  the  fact;  and  thereupon  the  special  county  judge^ 
if  any,  and  if  not  disqualified,  must  act  as  county  judge  in  that 
action  or  special  proceeding.     [Note  2274.] 

§  187.  The  county  court  is  always  open  for  the  transaction  o*  Sessions  of 
any  business,  for  which  notice  is  not  required  to  be  given  to  an  ^^^^y^ 
adverse  party,  except  where  it  is  specially  prescribed  by  law,  that 
the  business  must  be  done  at  a  stated  term.     [Note  2275.] 

§  188.  During  the  period  that  any  cpunty  judge  shall  be  in  a  Power  of 
county  other  than  his  own,  for  the  purpose  of  hcJding  courts  therein,  county  judge 
he  may  exercise  all  the  powers  and  perform  all  the  duties  of  the  ^^ty^'"'^^ 
county  judge   of  such   other  county,   which  said  last  mentioned 
judge  is  by  law  authorized  to  exercise  and  perform  out  of  court  or 
in  vacation;  provided,  however,  that  nothing  herein  contained  shall 
empower  him  to  perform  the  duties  of  surrogate  in  such  other  county. 
[Note  2276.1 

§  f94a.  Upon  the  filing  of  the  certificate  of  the  county  jvdgp  that  Certificate 
he  is  incapable  to  act  in  an  action  or  special  proceeding  for  any  dausej  of  cour.ty 
where  there  is  no  special  county  judge,  or  the  special  county  judge  Jng^ctkln^to 
is  disqualified,  the  action  is  removed  to  the  supreme  court,  if  it  is  supreme 
then  pending  in  the  county  court;  if  it  is  pending  before  the  county  court 
judge,  it  may  be  continued  before  any  justice  of  the  supreme  coUrt 
within  the  same  judicial  district.    [Note  2277.] 

§  194b.  The  supreme  court,  upon  the  appUcation  of  either  party,  Removal  of 
made  upon  notice,  and  upon  proof  that  the  county  judge  is  incapable  ^p^j^ 
to  act  in  an  action  pending  in  the  county  court,  may,  and  if  the  ^ourt  for  in- 
special  county  judge  is  also  incapable  to  act,  must,  make  an  order  capacity  of 
removing  it  to  the  supreme  court;  such  order  to  take  effect  from  the  county  judge 
entry  thereof  in  the  county  clerk^s  office.     [Note  2278.] 

§  194c,  The  supreme  court  may,  by  an  order,  to  take  effed  from  Removal  of 
the  date  of  the  entry  thereof  in  the  county  clerVs  office,  made  at  any  cause  to 
time  after  joinder  of  an  issue  of  fact,  and  before  the  trial  thereof,-  ^^rt^Ja 
remove  to  itself,  for  the  purpose  of  changing  the  pku^  of  trial,  an  action,  change  place 
brought  in  a  county  court,  in  favor  of  the  executor,  administraior  of  trial  of 
or  assignee  of  a  judgment  creditor,  or  in  a  proper  case,  in  favor  of  the  county  court 
judgment  creditor,  to  recover  a  judgment  for  money  remaining  due  ^  *^ 
upon  a  judgment  rendered  in  the  same  court,  or  wherein  the  complaint 
demands  judgment  for  a  sum  of  money  only,  not  exceeding  two  thousand 
dollars;  or  to  recover  one  or  more  chattels^  the  aggregate  value  of  which 
does  not  exceed  one  thousand  dollars,  with  or  without  damages  for  the 
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taking  or  detention  thereof,  [under  subdivision  second  or  sub- 
division third  of  the  last  section  but  two,  for  the  purpose  of  changing 
the  place  of  trial  thereof,  and  ].  Where  an  order  for  removal  is 
made,  as  prescribed  in  this  section,  the  place  of  trial  of  the  action 
must  be  changed  by  the  same  order  to  another  county.  The 
subsequent  proceedings  therein  must  be  the  same,  as  if  the  action 
had  been  originally  brought  in  the  supreme  court.     [Note  2279.] 

§  194d.  The  supreme  court[,  upon  the  application  of  either 
party,  J  may,  and,  in  a  proper  case,  must  make  an  order,  directing 
that  an  issue  of  fact[,]  joined  in  an  action[,  J  pending  in  any  other 
court  of  record,  except  the  city  court  of  the  city  of  New  York[,] 
or  a  county  court,  be  tried  at  a  term  of  the  supreme  court  in  another 
county  [,  J  on  such  terms  [,  and  under  such  regulations]  as  it  deems 
just,  t;  and  thereupon  the  issue  must  be  tried  accordingly.]  After 
the  trial,  the  clerk  of  the  county,  in  which  it  has  taken  place,  must 
certify  the  minutes  thereof;  which  must  be  filed  with  the  clerk  of  the 
court,  in  which  the  action  or  special  proceeding  is  pending.  The 
subsequent  proceedings  in  the  last  mentioned  court  must  be  the 
same,  as  if  the  issue  had  been  tried  therein.    [Note  2280.] 

§  202.  Each  provision  of  [this  act,  J  law  or  rule,  conferring 
power  upon,  or  authorizing  a  proceeding  to  be  taken  at,  a  general, 
special,  or  trial  term,  which  is  applicable  to  a  county  court,  is  to 
be  construed  as  applying  to  any  term  of  the  county  court,  held 
pursuant  to  an  appointment  made  as  prescribed  by  law.  [Note 
2281.] 

ARTICLE  7 A 

References 

§  240.  Where  [a  provision  of  this  act  authorizes]  the  court  is 
authorized  to  approve  an  undertaking,  or  the  sureties  thereto;  or  to 
make  an  examination  or  inquiry,  or  to  appoint  an  appraiser,  receiver, 
or  trustee;  it  may  direct  a  reference  to  one  or  more  persons  designated 
in  the  order,  either  to  make  the  approval,  examination,  inquiry  or 
appointment,  or  to  report  the  facts  to  the  court,  for  its  action  there- 
upon. And  where,  according  to  the  practice  of  the  court  of  chancery, 
on  the  thirty-first  day  of  December,  eighteen  hundred  and  forty-six, 
a  matter  was  referable  to  the  clerk,  or  to  a  master  in  chancery,  a 
court  having  authority  to  act  thereupon,  may  direct  a  reference  to 
one  or  more  persons,  designated  in  the  order,  with  the  powers  which 
were  possessed  by  the  clerk,  or  the  master  in  chancery,  except  where 
it  is  otherwise  specially  prescribed  by  law.'    [Note  2282.] 

§  241.  No  person  shall  be  appointed  referee,  in  the  first  or  second 
judicial  districts,  in  dn  action  or  special  proceeding,  who  holds  the 
position  of  clerk,  private  secretary,  secretarj'^  or  stenographer  to 
any  justice  or  judge  of  a  court  of  record  or  to  any  board  of  justices 
or  judges  of  such  a  court  in  any  department  where  such  justice  or 
judge  is  engaged  in  the  discharge  of  the  duties  of  his  office.  [Note 
2283.1 
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ARTICLE  8       .  §§  2Sla- 

Clerks  

§  25 1  a.  The  clerks  of  courts  other  than  the  appellate  division  Books  to  be 
shall  keep  in  their  respective  offices,  in  addition  to  the  "  judgment  ^f*^*^^*^'^^ 
book  "  required  to  be  kept  [by  the  Code  of  Civil  Procedure]:  cleA  of  Se 

1.  A  book,  properly  indexed,  in  which  shall  be  entered  the  title  appellate 
of  all  civil  actions  and  special  proceedings,  with  proper  entries  under  ^^^o"* 
each  denoting  the  papers  filed,  the  orders  made  and  the  steps  taken 
therein,  with  the  dates  of  the  several  proceedings; 

2.  A  book  in  which  shall  be  entered  at  large  each  bond  and  under- 
taking filed  in  his  office,  with  a  statement  showing  when  filed  and  a 
statement  of  any  disposition  or  order  made  of  or  concerning  it; 

3.  Such  other  books,  properly  indexed,  as  may  be  necessary  to 
enter  the  minutes  of  the  court,  docket  judgments,  enter  orders  and 
all  other  necessary  matters  and  proceedings,  and  such  other  books 
as  the  appellate  division  in  each  department  shall  direct.  [Note 
2284.] 

§  255a.  A  clerk  shall  not  enter  an  order  unless  the  motion  papers  Clerk  pro- 
are  filed,  and  imless  the  order  or  endorsement  of  the  motion  papers  Wbited  from 
.is  signed  by  the  judge  presiding  at  the  court  at  which  the  motion  ^^J^f^^^n 
was  heard.     [Note  2285.]  papers  filed 

§  264,  Subd.  7.  The  clerk  of  the  appellate  division  in  each  depart-  Duties  of 
ment  shall  keep:  clerk  of 

1.  A  book,  properly  indexed,  in  which  shall  be  entered  the  title  ^^on 
of  all  actions  and  proceedings  which  are  pending  in  that  court,  and  in  each 
all  actions  or  special  proceedings  commenced  in  the  appellate  divi-  department 
sion  with  entries  under  each,  showing  the  proceedings  taken  therein 

and  the  final  disposition  thereof; 

2.  A  minute  book,  showing  the  proceedings  of  the  court  from  day 
to  day; 

3.  A  remittitur  book,  containing  the  final  order  made  upon  the 
decision  of  each  case,  a  certified  copy  of  which  shall  be  transmitted 
to  the  proper  clerk  as  required  by  law; 

4.  A  book,  properly  indexed,  in  which  shall  be  recorded  at  large 
each  bond  or  undertaking  filed  in  his  office,  with  a  statement  of  the 
action  or  special  proceedings  in  which  it  is  given,  and  a  st£t3ment 
of  any  disposition  or  order  made  of  or  concerning  it; 

5.  A  book,  properly  indexed,  which  shall  contain  the  name  of 
each  attorney  admitted  to  practice,  with  the  date  of  his  admission, 
and  a  book,  properly  indexed,  which  shall  contain  the  name  of  each 
person  who  has  been  refused  admission  or  who  has  been  disbarred  or 
otherwise  disciplined  or  censured  by  the  court; 

6.  The  clerk  of  each  department  shall  transmit  to  the  clerk  of  the 
court  of  appeals  and  to  the  clerks  of  the  other  departments  the 
names  of  all  attorneys  who  have  been  admitted  to  practice,  the  names 
of  all  applicants  who  have  been  refused  admission,  and  the  names 
of  all  attorneys  who  have  been  disbarred,  disciplined  or  censured 
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§§  264a-  by  the  court.  The  clerk  of  each  department  is  directed  to  enter  in 
289  the  proper  book  the  name  of  each  attorney  who  has  been  admitted  to 
'  practice>  with  date  of  his  admission,  and  the  name  of  each'  person 
who  has  been  refused  admission  or  has  been  disciplined,  with  the 
date  of  such  refusal  of  admission  or  discipline,  received  from  the 
other  departments  of  the  State,  together  with  the  date  when  and 
department  wherein  the  order  was  made.     [Note  2286.] 

§  264a.  The  clerk  of  the  appellate  division  shall  deliver  one  copy 
of  the  papers  and  briefs  to  each  justice,  two  to  the  oflfeial  reporter, 
and  shall  transmit  one  to  the  librarian  of  the  state  law  library,  one 
to  the  clerk  of  each  of  the  other  departments,  and  shall  dispose  of  the 
remainder  as  directed  by  the  court.     [Note  2287.] 

§  286.  A  docket-book,  kept  by  a  clerk,  must  be  kept  open,  during 
the  business  hours  fixed  by  law  for,  search  and  examination  by  any 
person.     [Note  2288.] 

§  287.  Upon  the  presentation,  to  the  clerk  of  a  court  of  record 
of  an  assignment  of  a  judgment,  entered  in  his  ofBce,  dt^ly  executed 
by  a  person  entitled  to  satisfy  the  judgment,  [as  prescribed  in  sec- 
tion 1260  of  this  act,  and  otherwise  executed  as  prescribed  in  that 
section,  with  respect  to  a  satisfaction-piece,!  wholly  or  partly  for  a- 
sum  of  money  or  directing  the  payment  of  a  sum  of  money  and  upon 
payment  of  the  fees,  allowed  by  law,  for  filiflg"  a  transcript,  and 
docketing  a  judgment  thereupon,  the  clerk  must  forthwith  file  the 
assignment  in  his  oflSce,  and  make,  upon  the  docket  of  the  judgment, 
an  entry  of  the  fact,  and  of  the  day  of  filing;  or,  if  he  keeps  a  separate 
book  for  the  entry  of  assignments  of  judgments,  an  entry,  referring 
to  the  page  of  the  book,  where  the  filing  of  the  assignment  is  noted.. 
[Note  2289.] 

§  288.  Where  an  execution  issued  upon  a  judgment  whMy  or 
partly  for  a  sum  of  money  or  directing  the  payment  of  a  sum  .of  monetf 
is  returned,  wholly  or  partly  satisfied,  the  clerk  must  make  an  entry 
of  the  satisfaction,  or  partial  satisfaction,  in  the  docket  of  the  judg- 
ment, upon  which  it  was  Issued.  Thereupon  the  judgment  is  deemed 
satisfied,  to  the  extent  of  the  amount  returned  as  collected,  unless 
the  return  is  vacated  by  the  court.     [Note  2290.] 

§  289.  Where  an  execution  issued  on  a  judgment  wholly  or  pcudl^ 
for  a  sum  of  money  or  directing  the  payment  of  a  sum  of  money  is 
returned  wholly  unsatis&ed,  the  clerk  must  iixmiediately  make,  iu 
the  docket  of  the  judgment,  upon  which  it  was  issued,,  an  entry  of 
the  fact,  stating  the  time  when  the  execution  was  returned.  [Note- 
2291.] 
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ARTICLE  9  §§  295a- 

484 

Stenogbaphebs  

§  295a.  The   transcribed  minutes  of  a  stenograjAer,   taken   in  Size  of  paper 

any  civil  or  criminal  action,  or  in  any  hearing  or  special  proceeding,  ^^  ^^^' 

crril  or  criminal,  shall  be  written  or  type-written  on  paper  £of  the  teaSript 
size  hereinafter  specified,!  ten  and  one-half  inches  by  eight  inches. 
[Note  2292] 

ARTICLE  15 

Attorneys  and  Counseijors 

§  479iL  An  attorney  or  oonitseloT  shall  not  be  surety  on  any  Attorney  as 

undertakioig  or  boiid  required  by  law,  or  by  these  rules,  or  by  any  surety 
order  of  a  court  or  judge,  in  an  action  or  proceeding,  or  be  bail  in 
a  dvil  or  crimiiiai  case,  or  proceeding.    [Note  2293.] 

§  479b.  It  shall  be  the  duty  of  every  attorney  or  officer  of  the  cour*  Duty  of 

to  act  as  the  guardiaji  of  any  infant  defendant,  in  any  suit  or  proceed"  attorney  to 

ing  against  hSm,  whenever  appointed  for  that  purpose  by  an  order  act  aj. 

of  the  court.     [Note  2294.]  fSmeST 


ARTICLE  ISA 

Jurors  Generally 

§  481.  A  venire  to  procure  jurors  cannot  be  issued  in  a  civil  action,  Limitatian 
brought  in  a  court  of  record,  except  as  specially  prescribed  by  law.  ^J?i^^*?^^' 
[Note  2295.]  veSe 

§  483.  At  the  opening  of  a  term  of  a  court  of  record  at  which  Preparation 
issues  of  fact  are  to  be  tried  by  jury,  the  clerk  must  cause  ballots;  of  baUotsfor 
uniform,  as  neariy  as  may  be,  in  appearance,  to  be  prepared,  by    "*     "^ 
writing  the  name  of  each  person,  returned  to  the  term  as  a  trial, 
juror,  with  his  proper  additions,  on  a  separate  piece  of  paper.    He 
mu&t  roil  up  or  fold  each  ballot,  in  the  same  manner,  as  nearly  as 
may  be,  so  as  to  resemble  the  others,  and  so  that  the  name  is  not 
visible.     The  ballots  must  be  deposited  in  a  sufficient  box,  from 
r^hich  they  must  be  drawn  [as  prescribed  in  this  article.  J     [Note 
2296.] 

§  484.  When  an  issue  of  fact,  to  be  tried  by  a  jury,  is  brought  Drawing 
to  trial,  the  clerk,  under  the  direction  of  the  court,  must  openly  jury 
draw,  out  of  the  box,  as  many  of  the  ballots,  one  after  another,  as 
are  sufficient  to  form  a  jury.  Before  the  first  ballot  is  drawn,  the 
box  must  be  closed  and  well  shaken,  so  as  thoroughly  to  mix  the 
ballots;  and  the  clerk  must  draw  each  ballot,  without  seeing  the 
name  written  on  any  of  them,  through  an  aperture,  made  in  the 
lid  of  the  box,  large  enough  only  to  admit  his  hand  conveniently. 
[Note  2297.] 


318 


JuDiciABT  Law 


§§ 


Jur>' 


Disposition 
of  baUots 
drawn,  etc. 


485-  §  485.  The  first  twelve  persons  who  appear,  as  their  names'  are 

488  drawn  and  called,  and  are  approved  as  indifferent  between  the 
parties,  and  not  discharged  or  excused,  must  be  sworn,  and  constitute 
the  jury  to  try  the  issue.    [Note  2298.) 

§  486.  The  ballots,  containing  the  names  of  the  jurors  so  sworn, 
must  be  then  deposited  in  another  box,  and  there  kept,  apart  from 
the  other  ballots,  until  that  jury  is  discharged.  After  that  jury  is 
discharged,  the  ballots  containing  their  names  must  be  again  rolled 
up  or  folded,  [as  prescribed  in  section  eleven  hundred  and  sixty- 
three  of  this  act,]  and  returned  to  the  box,  from  which  they  were 
first  taken;  and  the  same  course  must  be  pursued,  as  often  as  an 
issue  is  brought  to  trial  by  a  jury.  The  ballot,  containing  the  name 
of  a  juror,  who  is  absent  when  his  name  is  drawn  or  called,  or  is 
set  aside,  or  excused  from  serving  on  that  trial,  must  be  again  rolled 
up  or  folded,  in  the  same  manner  as  before,  and  returned  to  the  box 
containing  the  undrawn  ballots,  as  soon  as  the  jury  is  sworn.  [Note 
2299.] 
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§  487.  If  an  issue  is  brought  to  trial  by  a  jury,  while  a  jury  is 
empanelled  in  another  cause,  at  the  same  term,  and  not  then  dis- 
charged, the  court  may  order  a  jury,  for  the  trial  of  that  issue,  to 
be  drawn,  out  of  the  box  containing  the  ballots  then  undrawn;  but, 
in  any  other  case,  the  ballots,  containing  the  names  of  all  the  trial 
jurors  returned  at,  and  attendiing  the  term,  must  be  placed  together* 
in  the  same  box,  before  a  jury  is  drawn  therefrom.    [Note  2300.] 

§  488.  If  a  sufficient  number  of  jurors,  duly  drawn  and  notified, 
do  not  attend,  or  can  not  be  obtained,  to  iForm  a  trial  jury,  the  court 
may,  in  any  county  except  Westchester,  direct  the  sheriff  to  require 
the  attendance  of  such  a  number  of  talesmen,  from  the  bystanders, 
or  from  the  county  at  large,  qualified  to  serve  as  trial  jurors,  as  it 
deems  sufficient  for  the  purpose.  In  Westchester  county,  the  court 
must  direct  the  sheriff  to  draw  a  sufficient  number  of  ballots  from 
the  first  box,  specified  in  section  508  of  [the  Judiciary  Law  J  this  act; 
if  there  is  not  a  sufficient  number  of  ballots  remaining  therein,  to 
draw  the  residue  from  the  second  box,  specified  in  section  523  of 
[the  Judiciary  LawJ  this  act.  In  any  other  county,  except  New 
York  and  Kings,  it  may,  in  its  discretion,  instead  of  directing  him  to 
require  talesmen  to  attend,  direct  him  to  draw  a  sufficient  number 
of  ballots  from  the  third  box,  specified  in  section  524  of  [the  Judi- 
ciary LawJ  this  act.  In  either  case,  the  sheriff  must  notify  the  per- 
sons thus  drawn  to  attend  forthwith,  or  upon  a  day  fixed  by  the 
court.  If  for  any  reason  a  sufficient  number  of  jurors  to  try  the 
issue  is  not  obtained,  from  the  persons  notified,  under  an  order  made 
as  prescribed  in  this  section,  the  court  may  make  another  order,  or 
successive  orders,  until  a  sufficient  number  is  obtained;  and  in  mak- 
ing each  order,  the  court  may  exercise  the  same  discretion  as  in 
making  the  first  order.    [Note  2301.] 
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§  489.  In  any  county,  except  New  York,  Kings,  or  Westchester,  §§  489-495 
the  court  may  also  direct  the.sherifiF  to  require  the  attendance  of  ~  : 
such  a  number  of  qualified  talesmen,  for  the  trial  of  an  issue  of  fact, 
as  it  deems  sufficient,  where,  by  reason  of  one  or  more  juries  being 
empanelled,  or  for  any  other  reason,  no  ballot  remains  undrawn; 
or  where,  in  consequence  of  jurors  being  set  aside,  a  juror  cannot 
be  obtained,  for  the  trial  of  that  issue,  from  the  fist  of  those  returned. 
[Note  2302.] 

§  490.  If,  in  a  case  specified  in  the  last  two  sections,  the  sheriff  Talesmen 
is  a  party  to  the  issue,  the  court  must  appoint  a  disinterested  person,  where  sheriff 
to  act  in  place  of  the  sheriff.    For  that  purpose,  the  person  so  ap-  *P*^y 
pointed  possesses  all  the  powers,  and  is  subject  to  all  the  duties 
and  liabilities  of  the  sheriff,  with  respect  to  the  matters  specified  in 
those  sections.     [Note  2303.] 

§  491.  The  sheriff,  or  person  appointed  by  the  court,  must  notify  Duty  of 
the  requisite  number  of  persons  to  attend,  and  make  return  thereof,  J^^^*^  ^ 
as  prescribed  in  section  536  of  [the  Judiciary  Law  J  this  ad;  except 
that  each  person  must  be  required  to  attend  forthwith.  Each  person 
so  notified  must  attend  forthwith,  and,  unless  excused  by  the  court 
or  set  aside,  must  serve  as  a  juror  upon  the  trial.  For  a  neglect  or 
refusal  so  to  do,  he  may  be  fined,  in  the  same  manner  as  a  trial 
juror,  regularly  drawn  and  notified,  as  prescribed  in  [the  Judiciary 
Law,  and  he  is  subject  to  the  same  exceptions  and  challenges,  as 
any  other  trial  jurorj  this  ad.     [Note  2304.] 

§  492.  It  is  not  a  valid  objection  to  a  jury,  procured  as  prescribed  objections 
in  the  last  four  sections,  that  it  contains  none  of  the  jurors  originally 
returned  to  the  term,  or  is  only  partially  composed  of  such  jurors. 
[Note  2305.] 

§  493.  Where  it  appears  to  the  court,  that  a  fair  and  impartial  struck  jury 
trial  of  an  issue  of  fact,  triable  by  a  jury,  joined  in  an  action,  pend- 
ing in  the  supreme  court,  cannot  be  had  without  a  struck  jury,  or 
that  the  importance  or  intricacy  of  the  case  requires  such  a  jury, 
the  court  must  make  an  order,  upon  notice,  directing  a  special 
jury  to  be  struck,  for  the  trial  of  the  issue.  The  order  must  specify 
the  term,  and  it  may  specify  a  particular  day  in  the  term,  when  the 
jurors  must  attend.    [Note  2306.] 

§  494.  Unless  the  order  specifies,  or  directs  the  officer,  who  is  to  Notice 
strike  the  jury,  to  fix  a  time  for  the  parties  to  attend,  the  party 
obtaining  it  must  give  at  least  eight  days'  notice  of  the  time  when 
he  will  attend,  before  the  clerk  of  the  county  in  which  the  action 
is  triable,  or,  if  it  is  triable  in  the  city  and  county  of  New  York, 
or  the  county  of  Kings,  before  the  commissioner  of  jurors,  for  the 
purpose  of  having  the  jury  struck.     [Note  2307.] 

§  495.  From  the  persons  so  notified  and  attending,  a  jury  must  Formation 
be  formed  for  the  trial,  and  the  issue  must  be  tried,  [as  prescribed  of  struck 
in  this  chapterj  with  respect  to  an  ordinary  jury  trial.    [Note  2308.]  i^"^ 
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Where  cterk 
or  commis- 
sioner 
interested 


Mode  of 
striking  jury 


§§  496-499  §  496.  If  it  appears  to  the  court,  to  which  an  application  for  a 
special  jury  is  made,  that  the  clerk^  or  the  commissioner  of  jurors, 
as  the  case  may  be,  is  interested  in  the  action;  or  is  related  to  either 
of  the  parties;  or  is  not  indifferent  between  them;  the  court  must 
appoint  two  disinterested  persons  to  strike  the  jury;  and  the  court 
may,  in  its  discretion,  in  any  case  appoint  two  such  persons  to  strike 
a  ich  jury.  The  persons  so  appointed  possess,  for  the  purposes  of 
the  action,  all  the  powers  conferred  [by  this  article,  J  upon  the  iderk, 
or  the  commissioner  of  jurors.     [Note  2309.] 

§  497.  At  the  time  appointed,  the  clerk,  or,  in  his  absence,  the 
deputy  clerk,  or  the  commissioner,  as  the  case  requires,  must  attend 
at  his  office,  with  the  original  lists  or  books,  filed  or  kept  in  his  office, 
as  required  by  law,  containing  the  names  of  the  persons  who  are 
then  liable  to  serve  as  trial  jurors;  and,  in  the  presence  erf  the  parties, 
or  their  attorneys  or  counsel,  must  strike  a  trial  jury,  as  follows: 

1.  The  clerk,  deputy  clerk,  or  commissions,  must  select  from  th^ 
lists  or  books,  the  names  of  forty-^igjit  persons,  whom  he  deems  mos^ 
indifferent  between  the  parties,  and  best  qualified  to  try  the  issue; 
and  must  make  and  certify  a  list  of  those  names; 

2.  The  party,  on  whose  application  the  special  jury  was  directed 
to  be  struck,  or  his  attorney  or  counsel,  may  then  first  strike  from 
the  list  one  name;  the  adverse  party  or  his  attorney  or  counsel  may 
then  strike  therrfrom  one  name;  and  so  alternately  until  each  party 
has  stricken  out  twelve  names; 

3.  If  either  party  fails  to  attend,  at  the  time  and  place  of  striking 
the  jury,  or  neglects  to  strike  out  a  name,  the  clerk,  deputy  clexk, 
or  commissioner,  must  strike  for  him; 

4.  The  clerk,  deputy  clerk,  or  commissioner,  must  thereupon 
make  out  a  list  of  the  names  of  the  twenty-four  persons  not  stricken 
out,  and  must  certify  that  it  is  a  correct  list  of  the  persons,  drawn 
to  serve  as  jurors,  pursuant  to  the  order  of  the  court.  He  must 
immediately  deliver  the  list  so  certified,  and  a  certified  copy  o:  tJie 
order,  to  the  sheriff  of  the  county.  If  the  list,  from  any  ward  or 
town,  cannot  be  found,  the  clerk  must  make  a  new  list  from  the 
ballots  then  in  use  for  jurors  for  that  ward  or  town,  and  must  use 
that  list  upon  striking  the  jury,  in  place  of  the  original  list.  [Note 
2310.] 

§  498.  In  case  of  a  struck  jury  the  court  has  the  same  power  to 
excuse  or  discharge  a  juror,  and  to  cause  additional  jurors  to  be 
drawn,  or  talesmen  to  attend,  as  upon  an  ordinary  jury  trial;  but 
the  court  may,  in  its  discretion,  set  aside  an  additional  juror  so  drawn, 
or  a  talesman,  upon  the  objection  of  either  party,  without  a  formal 
challenge.     [Note  2311.] 

§  499.  When  an  order  for  a  trial  by  a  foreign  jury  is  made,  a 
certified  copy  thereof  must  be  delivered  to  the  sheriff  of  the  county, 
from  which  it  is  to  be  drawn;  who  must  give  notice  thereof  to  the 
clerk  of  that  county,  and  also,  in  the  city  and  county  of  New  York, 


Excuse  or 
discharge 
of  struck 
jury 


Foreign  jury 
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or  the  county  of  Kings,  to  the  commissioner  of  jurors,  at  least  twenty  §§  499a- 
days  before  the  first  day  of  the  term,  at  which  the  foreign  jury  is              499f 
required  to  attend.     [Note  2312.]  ' 

§  499a.  It  is  not  a  good  cause  of  challenge,  to  the  panel  or  array  Challenge  to 
of  trial  jurors,  in  an  action  in  a  court  of  record,  that  the  officer  who  ^^^^^^^^f 
drew  them  is  a  party  to,  or  interested  in  the  action,  or  counsel  or  interest 
attorney  for,  or  related  to,  a  party. 

It  is  not  a  good  cause  of  challenge  to  the  panel  or  array  of  trial 
jurors,  in  an  action  in  a  court  of  record,  that  they  were  notified  to 
attend  by  an  officer,  who  is  a  party  to,  or  interested  in,  the  action, 
or  related  to  a  party;  unless  it  is  alleged  in  the  challenge,  and  is 
estabUshed,  that  one  or  more  of  the  jurors  drawn  were  not  notified, 
and  that  the  omission  was  intentional.    [Note  2313.] 

§  499b.  In  an  action,  in  a  court  of  record,  or  not  of  record,  wherein  Challenges 
a  city,  town  or  county  is  a  party,  it  is  not  a  good  cause  of  challenge  f^^  mumc- 
to  a  trial  juror,  or  to  an  officer  who  notified  the  trial  jurors,  that  ^^y 
the  juror  or  the  officer  is  a  resident  of,  or  liable  to  pay  taxes,  in 
the  city,  town  or  county,  which  is  a  party  to  such  action.     [Note 
2314.] 

§  499c.  The  fact  that  a  juror  is  in  the  employ  of  a  party  to  the  Challenge  tc 
action;  or,  if  a  party  to  the  action  is  a  corporation,  that  he  is  an  i^o^on  ^ 
employee  thereof  or  a  shareholder  or  a  stockholder  therein;  or  in  interest 
actions  for  damages  for  injuries  to  persons  or  property,  that  he  is  a 
shareholder,  stockholder,  director,  officer  or  employee,  or  in  any 
manner  interested,  in  any  insurance  company  issuing  policies  for 
protection  against  Uabihty  for  damages  for  injury  to  person  or 
property,  shall  constitute  a  good  ground  for  a  challenge  to  the  favor 
as  to  such  juror.    [Note  2315.] 

§  499d.  In  -all  courts  of  the  stale  persons  shall  be  disqualified  from  Disqualifica- 

sitting  as  jurors  if  related  by  consanguinity  or  affinity  to  a  party  to  *io^  ^^ 

the  issue  in  the  same  case  in  which  judges  are  disqualified.    [Note  ^^^^ 
2316.] 

§  499e.  If  u  person  drawn  as  a  juror  in  an  action  is  disqualified  Challenge  on 
from  sitting  as  a  juror  because  related  by  consanguinity  or  affinity  account  of 
to  a  party  to  a  issue,  as  provided  in  the  case  of  judges,  the  party  re-  ^®  ations  p 
lated  to  the  juror  must  raise  the  objection  before  the  case  is  opened; 
but  any  other  party  to  the  issue  may  raise  the  objection  within  six 
months  from  the  date  of  verdict.    [Note  2317.] 

§  499f.  All  jurors  including  those  in  a  criminal  action  or  special  Claim  for 
proceeding  in  a  court  or  before  an  officer  duly  summoned  and  who  ^^^^^'  ^®®* 
served  as  provided  for  by  the  laws  of  this  state  and  are  entitled 
to  payment  therefor,  must  present  their  claims  to  the  proper  official 
designated  by  law  for  the  payment  of  juror's  fees,  on  or  before  the 
thirty-first  day  of  December  of  the  year  succeeding  or  following  the 
year  in  which  such  services  were  rendered  and  performed,  and  failure 
to  comply  with  this  provision  shall  be  a  forfeiture  of  the  payment 
Vol.  IIL— 11 
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§§  499g  for  such  claims  or  services  thereafter.  All  notices  issued  requiring 
499j  j  irors  to  attend  at  a  term  of  court  or  at  a  meeting  of  the  grand  jury, 

■ anall  have    printed    thereon    the   foregoing   provision   relating    to 

forfeiture  of  fees.  All  moneys  or  jurors'  fees  forfeited  by  the  pro- 
visions of  this  section  shall  be  transferred  and  applied  to  the  fund 
of  such  county  or  city,  from  which  they  were  paid,  on  or  before  the 
first  day  of  March,  in  each  year.     [Note  2318.] 


ARTICLE  15B 
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Receiver 

§  499g.  In  any  case  where  provision  is  not  specially  made,  (he  court 
or  a  judge  thereof  y  in  which  an  action  or  special  proceeding  is  pending, 
may,  wherever  it  shall  appear  just  or  convenient^  upon  such  terms  and 
conditions  as  may  seem  just,  appoint  a  receiver  or  extend  a  receivership. 
[Note  2320.] 

§  499h.  A  receiver,  appointed  by  or  pursuant  to  an  order  or  a 
judgment,  in  an  action  in  the  supreme  court  or  a  county  court,  may 
take  and  hold  real  property,  upon  such  trusts  and  for  such  piu-poses 
as  the  court  directs,  subject  to  the  direction  of  the  court,  from  time 
to  time,  respecting  the  disposition  thereof.     [Note  2319.] 

§  499i.  Where  the  estate  of  a  decedent  has  been  brought  under 
the  jurisdiction  of  the  supreme  court,  by  an  action  for  partition  or 
distribution,  or  for  the  construction  or  establishment  of  a  will,  the 
court  may,  upon  the  death  of  the  sole  surviving  executor,  appoint  a 
receiver  of  the  estate,  pending  the  action,  upon  such  terms  and  con- 
ditions, and  upon  such  notice  to  the  parties  interested,  as  the  court, 
directs,  and  upon  such  security,  if  any,  as  to  the  court  seems  proper. 
For  the  purpose  of  carrying  into  effect  the  judgment  and  orders  of 
the  court,  in  relation  to  the  estate,  a  receiver  so  appointed  is  the 
successor  in  interest  of  the  surviving  executor;  and  has,  subject  to 
the  direction  of  the  court,  the  Uke  power,  as  an  administrator  with 
the  will  annexed.     [Note  2321.] 

§  499j.  In  addition  to  the  cases,  where  the  appointment  of  a  re- 
ceiver is  specially  provided  for  by  law,  a  receiver  of  property,  which 
is  the  subject  of  an  action,  in  the  supreme  court  or  a  county  court, 
may  be  appointed  by  the  court,  in  either  of  the  following  cases: 

1.  Before  final  judgment,  on  the  appUcation  of  a  party  who  estab- 
Ushes  an  apparent  right  to,  or  interest  in,  the  property,  where  it 
is  in  the  possession  of  an  adverse  party,  and  there  is  danger  that 
it  will  be  removed  beyond  the  jurisdiction  of  the  court,  or  lost, 
materially  injured,  or  destroyed; 

2.  By  or  after  the  final  judgment,  to  carry  the  judgment  into 
effect,  or  to  dispose  of  the  property,  according  to  its  directions; 

3.  After  final  judgment,  to  preserve  the  property,  during  the 
pendency  of  an  appeal.    [Note  2322.) 
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§  499k.  No  person  shall  be  appointed  a  receiver  in  this  state  who  §§  499k- 
is  not  a  resident  thereof,  nor  shall  any  person  continue  to  act  as              499o 
receiver  after  he  ceases  to  be  a  resident  thereof.    [Note  2323.]  

Qualification 
of  receiver 

§  499 1.  A  receiver,  appointed  by  or  pursuant  to  an  order  or  a  p^^^^  ^^^ 
judgment,  in  an  action  in  the  supreme  court  or  a  county  court,  receiver  to 
may  take  and  hold  real  property,  upon  such  trusts  and  for  such  take  and 
purposes  as  the  court  directs,  subject  to  the  direction  of  the  court,  ^^"^^  ^^ 
from  time  to  time,  respecting  the  disposition  thereof.    [Note  2324.]  P^P^^y 

§  499ni.  A  receiver  shall  not  employ  more  than  one  counsel,  except  xieceiver's 
under  special  circumstances  and  in  particular  cases  requiring  the  power  to 
employment  of  additional  counsel,  and  in  such  cases  only  upon  employ 
special  appUcation  to  the  court  or  judge,  showing  such  circumstances  counsel 
by  his  petition  or  affidavit,  and  on  notice  to  the  party  or  person 
on  whose  behalf  or  appUcation  he  was  appointed;  and  no  allowance 
shall  be  made  to  a  receiver  for  expenses  paid,  made  or  incurred  in 
violation  of  this  section.    [Note  2325.] 

§  499n.  A  receiver  of  the  property  and  effects  of  a  debtor,  unless  p 
restricted  by  the  special  order  of  the  court,  shall  have  authority  to  recd^^r  of 
sue  for  and  collect  the  debts,  demands  and  rents  belonging  to  the  judgment 
debtor,  and  to  compromise  and  settle  such  as  are  unsafe  and  of  debtor 
a  doubtful  character.  He  may  also  sue  in  the  name  of  a  debtor, 
where  it  is  necessary  or  proper  for  him  to  do  so;  and  he  may  apply 
for  and  obtain  an  order  of  course  that  the  tenants  of  any  re^J  estate 
belonging  to  the  debtor,  or  of  which  he  is  entitled  to  the  rent  and 
profits,  attorn  and  pay  their  rents  to  him.  He  shall  also  be  per- 
mitted to  make  leases,  from  time  to  time,  as  may  be  necessary, 
for  terms  not  exceeding  one  year.  He  shall,  without  any  unreason- 
able delay,  convert  the  personal  estate  and  effects  into  money;  but 
he  shall  not  sell  any  real  estate  of  the  debtor  without  the  special 
order  of  the  court,  until  after  judgment  in  the  action.  He  shall  not 
be  allowed  for  the  costs  of  a  suit  brought  by  him  against  an  insol- 
vent from  whom  he  is  unable  to  collect  his  costs,  unless  the  suit 
was  brought  by  order  of  the  court  or  by  the  consent  of  all  persons 
interested  in  the  funds  in  his  hands.  He  may,  by  leave  of  the  court, 
sell  such  desperate  debts,  and  all  other  doubtful  claims  to  personal 
property,  at  public  auction,  giving  at  least  ten  days'  pubUc  notice 
of  the  time  and  place  of  such  sale.    [Note  2326.] 


§  499o.  The  court  or  a  judge  shall  have  power  to  remove  a  receiver  j. 
and  appoint  his  successor  wherever  such  a  course  is  in  the  interest  of  re<^ve*  ^ 
justice.    [Note  2327.] 
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ARTICLE  16 

JuBOBS  IN  Counties  othbb  than  New  York  and  Kings 

§  539a.  The  sheriff  must  notify  the  persons  whose  names  are 
contained  in  the  list  of  jurors  drawn  to  serve  on  a  special  jury,  and 
must  return  the  names  of  those  notified,  to  the  term,  at  which  they 
ace  requiri^d  to  attend,  as  prescribed  by  law  for  notifying  and  return- 
ing ordinary  trial  jurors.     [Note  2328.] 


Trial  an^ 
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fines 


Drawing  of 
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ARTICLE  17 

Jurors  in  New  York  County 

§  668.  So  imteh  of  the  provisions  of  articles  17  and  18  of  [the 
Judiciary  LawJ,  this  adj  as  relates  to  the  remission  or  enforcement 
ef  a  fine  imposed  upon  a  trial  juror,  applies  to  a  fine  imposed 
upon  a  grand  jizror.  £as  paiescribed  in  the  statutes  remaining  un- 
repealed, after  the  first  day  of  May,  e%hteen  hundred  and  seventy*- 
seven.]     [Note  2329.] 

ARTICLE  18 

Jurors  in  Kings  County 

§  702a.  CThe  derk,  or,  J  In  the  county  of  Kings,  the  commissioner, 
to  whom  the  notice  of  an  order  for  a  trial  by  a  foreign  jury  is  given, 
must  draw  the  names  of  twenty-four  persons,  in  the  same  manner, 
and  in  presence  of  the  same  officers,  as  prescribed  by  law,  with  respect 
to  ordinary  trial  jurors;  except  that  notice  of  the  drawing  need  nat 
be  published.  A  certified  list  of  the  names  drawn  must  be  delivered 
to  the  sheriff.  The  commissioner  must  notify  each  person  drairn, 
and  make  a  return,  as  in  an  ordinary  case,     [Note  2330.] 


ARTICLE  19 

CONTaSMPTS 

Disobedience        §  7S3ia.  A  person  who  refuses,  or  without  sufficient  excuse  neglects, 

in  proceedings  to  obey  an  order  of  a  judge  or  referee,  £made  pursuant  to  the  last 

a^nst  two  sections,  or  to  any  other  provision  of  this  article,]"  and  duly 

debtOT^"^  served  upon  him,  or  an  oral  direction,  given  directly  to  him  by  a 

judge  or  referee,  in  the  course  of  [the  special  J  proceedings  to  inquire 

into  the  property^  of  a  judgmea^  debtor;  or  to  attend  before  a  judge 

or  referee,  according  to  the  command  of  a  subpoena,  duly  served 

upon  him,  may  be  punished  by  the  judge  of  or  by  the  court  out  of 

which  the  execution  was  issued,  by  the  county  judge,  the  special 

county  judge,  or  the  special  surrogate  of  the  county  to  which  the 

execution  was  issued,  or  by  the  city  court  of  the  city  of  New  York 

or  a  justice  thereof,  if  the  proceedings  were  instituted  before  such 

court  or  any  justice  thereof,  as  for  a  contempt.     [Note  2331.] 
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ARTICLE  20 A  §  798 

Court  Deposits 

§  798.  All  funds  or  moneys  paid  into  court  shall  be  deposited  Deposit  <rf 
in  such  savings  bank,  trust  company,  bank,  banking  association  or  ^^^^** 
with  such  banker,  as  shall  be  designated  by  the  comptroller,  as  soon  as 
received  by  the  custodian  thereof.  But  the  money  must  be  deposited 
in  the  county  where  the  fund  belongs,  where  it  can  be  done  con- 
veniently and  safely  and  with  advantage  to  the  parties  interested. 
Every  officer  having  charge  of  moneys,  securities  or  other  prop- 
erty in  the  custody  of  the  court,  shall  keep  a  book  or  books  in  which 
he  shall  make  an  exact  account  thereof.  Such  book  or  books  shall 
state  the  name  of  the  court,  the  title  of  the  case,  the  date  of  receipt, 
from  whom  received,  the  amount  of  money,  if  any,  and  a  description 
of  the  securities  or  other  property  received,  if  any,  and  each  addition 
of  interest;  also  the  date  and  description  of  each  order  for  payment 
and  the  dates  and  amounts  of  payments  thereunder  and  to  whom 
paid;  also  an  at  count  of  each  change  of  investment,  if  any.  [Note 
2332.] 

§  2.  This  act  shall  take  efifect  September  first,  nineteen  hundred  Effect 
and  sixteen. 


LIEN  LAW 

(Provisions  from  the  Code  of  Civil  Procedure  down  to  January  1, 

1915,  assigned  to  the  Lien  Law.) 

[3271 


Lien  Law 

An  Act  to  amend  chapter  thirty-eight  of  the  laws  of  nineteen  hundred 
and  nine,  entitled  "  An  Act  in  relation  to  liens,  constituting 
chapter  thirty- three  of  the  Consolidated  Laws." 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly,  do  enact  as  follows: 

Section  1.  The  Lien  Law  is  hereby  amended  by  adding  thereto 
the  following  articles  and  sections: 

ARTICLE  8 A 

Lien  of  Judgment 

§  186.  A  judgment,  wholly  or  partly  for  a  sim  of  money  or  direct-  ||  186-187 

ing  the  payment  of  a  sum  of  money,  required  to  be  docketed,  [as  pre-  ^ 

scribed  in  this  article,!  neither  affects  real  property  or  chattels  Lien  of 

real,  nor  is  entitled  to  a  preference,  until  the  judgment-roll  is  filed,  Judgment 
and  the  judgment  docketed.    [Note  2333.] 

§  187.  Except  as  otherwise  specially  prescribed  by  law,  and  except  Lien  of 
also  as  in  this  section  below  provided,  a  judgment  hereafter  rendered,  judgment 
which  is  docketed  in  a  county  clerk's  office,  [as  prescribed  in  this  prowrty 
article,J  binds,  and  is  a  charge  upon,  for  ten  years  after  filing  the 
judgment-roll,  and  no  longer,  the  real  property  and  chattels  real, 
in  that  county,  which  the  judgment  debtor  hae  at  the  time  of  so 
docketing  it,  or  which  6e  acquires  at  any  time  afterwards,  and  within 
the  ten  years.  Provided  however  that  no  judgment  shall- be  a  charge 
upon  or  bind  the  real  property  of  any  person  unless  and  until  he  be 
designated  by  his  name  in  a  docket  of  such  judgment  in  the  office 
of  the  clerk  in  the  county  where  such  property  is.  From  the  time 
of  £such  J  the  redocket  of  a  judgment  pursuant  to  an  order  amend- 
ing  the  same  so  as  to  designate  the  debtor  by  his  true  name  during  the 
remainder  of  ten  years  from  the  filing  of  the  judgment-roll,  such 
judgment  shall  bind  and  be  a  charge  upon  the  real  property  and 
chattels  real  in  that  county  which  such  judgment  debtor  may  have 
at  the  time  of  such  redocket  or  may  tiiereaf ter  within  said  ten  years 
acquire,  and  a  transcript  of  such  new  docket  may  be  filed  and  dock* 
eted  in  the  office  of  the  clerk  of  any  other  county  in  the  state  in  like 
manner  and  with  Uke  effect  as  a  transcript  of  an  original  d  oket  may 
be  filed.  This  section  shall  apply  only  to  a  judgment  wholly  or 
partly  for  a  sum  of  money  or  directing  the  payment  of  a  sum  of 
money.     [Note  2834.] 
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Lien  Law 


§§  188-194  §  188.  In  an  action  brought  against  two  or  more  persons  alleged  to 
be  jointly  indebted  on  contract  when  the  summons  was  served  upon  one 
or  more  bui  not  upon  all  of  the  defendants  the  judgment  does  not, 
by  virtue  of  its  being  docketed,  bind  any  real  property,  or  chattel 
real,  owned  by  [suchj  a  defendant  upon  whom  the  summons  was 
not  served.  But  this  section  does  not  afifect  the  plaintiff's  right  of 
action,  to  charge  the  judgment  upon  any  real  property.    [Note  2335.] 
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§  189.  In  an  action  brought  against  the  president  or  treasurer  of 
an  unincorporated  association  the  docketing  of  a  judgment  against  the 
defendant  does  not  bind  his  real  property,  or  chattels  real.  [Note 
2336.] 


§  190.  A  judgment  against  a  party  after  his  death  in  a  case  where 
such  a  judgment  can  be  taken  does  not  become  a  lien  upon  the  real 
property,  or  chattels  real,  of  the  decedent;  but  it  estabUshes  a  debt, 
to  be  paid  in  the  course  of  administration.    [Note  2337.] 

§  191.  The  judgnaent  in  an  action  of  replevin  may  be  docketed, 
and  the  docket  thereof  creates  a  lien,  as  if  it  was  a  judgment  for 
the  full  amount  of  the  money,  including  costs,  which  it  awards, 
either  absolutely  or  conditionally.    [Note  2338.] 

§  192.  A  judgment  obtained  in  an  action  brought  by  a  creditor  of  a 
decedent  against  the  heir  or  devisee  of  his  debtor  is  preferred,  as  a  lien 
upon  [thatj  real  property  that  had  descended  or  been  devised  to  such 
defendant  and  had  not  been  aliened  by  him  at  the  time  of  the  commence^ 
ment  of  the  action,  to  a  judgment  obtained  against  the  defendant,  for 
an  individual  debt  or  demand.  But  a  judgment,  [rendered  as  pre- 
scribed in  the  last  sectionj  does  not  bind,  and  the  execution  there- 
upon cannot  in  any  way  affect,  the  title  of  a  purchaser,  in  good 
faith  and  for  value,  acquired  before  a  notice  of  the  pendency  of  the 
action  is  filed,  or  final  judgment  is  entered,  and  the  judgment-roll 
filed.     [Note  2339.] 

§  193.  The- time,  during  which  a  judgment  creditor  is  stayed,  by 
an  injunction  or  other  order,  or  by  the  operation  of  an  appeal,  or 
by  express  provision  of  law,  from  enforcing  a  judgment,  is  not  a 
part  of  the  ten  years,  to  which  the  lien  of  a  judgment  is  limited  [by 
this  article. J;  but  this  section  does  not  extend  the  time  of  the  lien, 
as  against  a  purchaser,  creditor,  or  mortgagee  in  good  faith.  Thin 
section  shall  apply  only  to  a  judgment  wholly  or  partly  for  a  sum 
of  money  or  directing  the  payment  of  a  sum  of  money.    [Note  2340.] 

§  194.  Where  an  order  is  made,  [as  prescribed  in  the  last  sec- 
tionj suspending  the  lien  of  a  judgment  by  the  supreme  court  or  by 
a  coun  y  court,  it  operates  as  a  suspension  of  the  lien  upon  property 
situated  in  the  county,  where  the  judgment-roll  is  filed,  from  the 
time  when  the  order  is  entered,  and  the  proper  entry  made  in  the 
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docket-book.    If  the  property  exempted  is  situated  in  another  county,   §§  195-197 

or  if  the  order  was  made  by  a  court,  other  than  the  supreme  court 

or  a  county  court;  the  order  operates  as  a  su8i)ension,  from  the  time, 

when  the  proper  entry  is  made  in  the  docket-book,  kept  by  the 

clerk  of  that  county  [as  prescribed  in  the  next  section  J.    [Note 

2341.] 

§  195.  At  any  time  after  a  judgment,  which  has  ceased  to  be  Restoration 

a  lien  by  reason  of  the  suspension  thereof,  [as  prescribed  in  the  last  ^^^^^  o^ 

three  sectionsj  is  affirmed,  or  the  appeal  therefrom  is  dismissed,  ^^  *^^^ 
the  lien  thereof  may  be  restored  as  follows: 

1.  The  clerk,  in  whose  office  the  judgment  of  affirmance,  or  the 
order  dismissing  the  appeal,  is  entered,  must,  upon  the  request  of 
the  judgment  creditor,  docket  the  judgment  anew,  as  it  was  orig- 
inally docketed,  but  in  the  order  of  priority  of  the  new  docket,  and 
he  must  write,  upon  the  new  docket,  the  words,  "  Lien  restored 
by  redocket; "  adding  the  dat€  of  redocketing; 

2.  A  transcript  of  the  new  docket  must  be  furnished  to  a  county 
clerk,  in  whose  office  an  entry  of  the  suspension  of  the  lien  has  been 
made,  [as  prescribed  in  the  last  two  sectionsj  and  thereupon  the 
judgment  must  be  docketed  by  him  anew,  in  the  order  of  the  priority 
of  the  new  docket.  The  clerk  who  so  redocketed  the  judgment,  must 
make  an  entry  upon  the  new  docket,  substantially  as  follows:  "  Lien 
restored  by  redocket.  See  transcript  filed;  "  adding  the  date  of  re- 
docketing  in  his  county.  The  lien  of  the  judgment  is  thereupon 
restored,  for  the  unexpired  period  thereof,  as  if  the  order  had  not 
been  made;  but  with  like  effect  only,  as  against  judgment  creditors, 
purchasers,  and  mortgagees  in  good  faith,  as  if  the  judgment  had 
then  been  first  docketed.    [Note  2342.] 

ARTICLE  8B 

Lien  of  Execution 

§  196.  The  goods  and  chattels  of  a  judgment  debtor,  not  exempt.  Personal 
by  express  provision  of  law,  from  levy  and  sale  by  virtue  of  an  exe-  property 
cution,  and  his  other  personal  property,  which  is  expressly  declared  bound  by 
by  law,  to  be  subject  to  levy  by  virtue  of  an  execution,  are,  when  ^^®c^*^on 
situated  within  the  jurisdiction  of  the  officer,  to  whom  an  execution 
against  property  is  delivered,  bound  by  the  execution,  from  the  time 
of  the  deUvery  thereof  to  the  proper  officer,  to  be  executed;  but  not 
before.     [Note  2343.] 

§  197.  Where  two  or  more  executions  against  property  are  issued  Preference 
out  of  the  same  or  different  courts  of  record,  against  the  same  judg-  among 
ment  debtor,  the  one  first  delivered,  to  an  officer,  to  be  executed,  executions 
has  preference,  notwithstanding  that  a  levy  is  first  made,  by  virtue 
of  an  execution  subsequently  delivered;  but  if  a  levy  upon  and  sale 
of  personal  property  has  been  made,  by  virtue  of  the  junior  execu- 
tion, before  an  actual  levy  by  virtue  of  the  senior  execution,  the  same 
property  shall  not  be  levied  upon  or  sold,  by  virtue  of  the  latter. 
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Lden  Law 

Where  there  are  one  or  more  executions,  and  one  or  more  [warrants  J 
orders  of  attachment,  against  the  property  of  the  same  person,  the 
rule  prescribed  in  £the  lastj  this  section  prevails,  in  determining, 
the  preferences  of  the  executions  or  [warrantsj  orders  of  attach- 
ment; the  defendant  in  the  [warrants J  orders  of  attachment  being, 
for  that  purpose,  regarded  as  a  judgment  debtor.  But  an  execution,, 
issued  out  of  a  court  not  of  record,  or  [a  warrant  J  an  order  of  attach- 
ment, granted  in  an  action  pending  in  a  court  not  of  record,  if  actually 
levied,  has  preference  over  another  execution,  issued  out  of  any  court, 
of  record  or  not  of  record,  which  has  not  been  previously  levied^ 
[Note  234,4.] 

§  198.  The  title  to  personal  property,  acquired  before  the  actual 
levy  of  an  execution,  by  a  purchaser  in  good  faith,  and  without 
notice  that  the  execution  has  been  issued,  is  not  affected  by  an  exe- 
cution delivered,  before  the  purchase  was  made,  to  an  officer,  to  be 
executed.  A  hew  execution  against  property,  issued  [in  a  case 
specified  in  the  last  two  sections  J,  where  a  jvdgment  ddytor  dies  while 
in  custody  under  execution  or  has  been  discharged,  cannot  be  enforced 
against  an  interest  in  real  property,  including  a  chattel  real,  which 
was  purchased  in  good  faith,  from  the  judgment  debtor,  after  the 
recovery  of  the  judgment  upon  which  it  is  issued;  or  which  was  sold 
by  virtue  of  an  execution,  issued  upon  a  previous  or  subsequent 
judgment.     [Note  2345.] 

§  2.  This  act  shall  take  effect  September  first,  nineteen  hundred 
and  sixteen. 


PARTNERSHIP  LAW 

(Provisions  from  the  Code  of  Civil  Procedure  down  to  January  I, 

1915,  assigned  to  the  Partnership  Law.) 

[333] 


Partnership  Law 

An  Act  to  amend  chapter  forty-four  of  the  laws  of  nineteen  hundred 
and  nine,  entitled  "An  act  in  relation  to  partnership,  constitut- 
ing chapter  thirty^iine  of  the  Consolidated  Laws." 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly f  do  enact  as  follows: 

Section  1.  The  Partnership  Law  is  hereby  amended  by  adding 
thereto  the  following  articles  and  section: 

ARTICLE  2 
General  Provisions  §§  8-10 


§  8.  In  an  action  brought  to  dissolve  a  partnership,  or  for  an  ac-  Continuance 
counting  between  partners,  or  affecting  the  continued  prosecution  ofh^meaa 
of  the  business,  the  court  may,  in  its  discretion,  by  order,  authorize  ^SoiTfor*'^ 
the  partnership  business  to  be  continued,  during  the  pendency  of  accounting 
the  action  by  one  or  more  of  the  partners,  upon  their  executing  and 
filing  with  the  clerk  an  undertaking,  in  such  a  sum  and  with  such 
sureties  as  the  order  prescribes,  to  the  effect  that  they  will  obey  all 
orders  of  the  court,  in  the  action,  and  perform  all  things  which  the 
judgment  therein  requires  them  to  perform.    The  court  may  impose 
such  other  conditions  as  it  deems  proper,  and  it  may  in  its  discretion 
at  any  time  thereafter  require  a  new  undertaking  to  be  given.    The 
court  may  also  ascertain  the  value  of  the  partnership  property,  and 
of  the  interest  of  the  respective  partners  by  a  reference  or  otherwise, 
and  may  direct  an  accounting  between  any  of  the  partners;  and  the 
judgment  may  make  such  provision  for  the  payment  to  the  retiring 
partners,  for  their  interest,  and  with  respect  to  the  rights  of  cred- 
itors, the  title  to  the  partnership  property,  and  otherwise,  as  justice 
requires,  with  or  without  the  appointment  of  a  receiver,-  or  a  sale  of 
the  partnership  property.     [Note  2346.] 

§  9.  If  [a  warrant  J  an  order  of  attachment  is  levied  upon  the  Discharge  of 
interest  of  one  or  more  partners,  in  the  property  of  a  partnership,  ^Y^'^^r^r^m 
the  other  partners  or  any  of  them,  may  at  any  time  before  final  attachment 
judgment,  apply  to  the  judge  who  granted  the  [warrantj  order, 
or  to  the  court,  upon  an  affidavit  showing  the  facts,  for  an  order 
to  discharge  the  attachment,  as  to  that  interest.    [Note  2347.] 

§  10.  Where  the  personal  property  of  a  partnership,  of  which  the  Subsequent 

defendant  was  a  member,  has  been  attached,  and  the  attachment  attachment 

afterwards  discharged,   upon  the  application  of  another  partner,  ^-^Y^t^^^'t 

another  [warrant]  order  against  the  same  defendant  shall  not  he  levied  *^  ^  ^^* 
on  the  same  property  by  the  sheriff  of  the  same  or  of  any  other  county 
until  after  the  first  order  has  been  vacated  or  annulled.    [Note  2348.] 
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§  11.  Where,  for  any  cause,  one  or  more  partners  have  not  been 
joined  as  defendants  in  an  action  upon  a  partnership  UabiUty,  and 
final  judgment  has  been  taken  against  the  persons  made  defendants 
therein,  the  plaintiff,  if  the  judgment  remains  unsatisfied,  may  main- 
tain a  separate  action  upon  the  same  demand,  against  each  oftiitted 
partner,  setting  forth  in  the  complaint  the  facts  specified  in  this 
section,  as  well  as  the  facts  constituting  his  cause  of  action  upon 
the  demand     [Note  2349.] 
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ARTICLE  4A 

Levy  upon  Partnership  Interest 

§  43.  Where  [a  warrant]  an  order  of  attachment  has  been  levied 
upon  the  interest  of  a  defendant,  as  a  partner,  in  [personal]  property 
of  a  partnership,  and  the  attachment  has  been  discharged  as  to  that 
interest,  [as  prescribed  in  sections  693  and  694  of  this  act,]  by 
the  other  partners^  a  levy,  by  virtue  of  an  execution  against  his  in- 
dividual property,  cannot  be  made  upon  his  interest  in  the  same 
property,  unless  the  [warrant]  order  of  attachment  has  been  vacated 
or  annulled.  Where  personal  property  of  a  partnership  has  been 
released,  upon  giving  an  undertaking,  [as  prescribed  in  the  last 
three  sections]  if  the  execution,  by  virtue  of  which  the  levy  was 
made,  is  set  aside,  or  is  satisfied  without  a  sale  of  the  interest  levied 
upon,  the  undertaldng  enures  to  the  benefit  of  each  judgment  creditor 
of  the  same  judgment  debtor,  then  having  an  execution  in  the  hands 
of  the  same  officer,  or  of  another  officer,  having  authority  to  levy 
upon  that  interest,  as  if  it  had  been  given  to  obtain  a  release  from 
a  seizure,  made  by  virtue  of  such  an  execution.    [Note  2350.] 

§  44.  Where  personal  property  of  a  partnership  has  been  [so] 
released  by  the  giving  of  an  undertaking  from  a  levy  upon  the  interest 
therein  of  a  partner  made  by  virtue  of  an  execution  or  an  order  of  attach- 
ment against  his  individual  property;  if  the  execution  by  virtue  of  which 
the  levy  was  made  is  set  aside y  or  is  satisfied  without  a  sale  of  the  interest 
levied  upon,  the  interest  of  the  judgment  debtor  therein  may  be  sold 
by  the  officer  having  an  execution  against  the  judgment  debtor  in  favor  of 
any  judgment  creditor;  and  the  purchaser  upon  the  sale,  acquires  all 
that  interest,  as  if  he  was  an  assignee  thereof.  If  the  purchase- 
money  exceeds  the  amount  of  all  the  executions  and  [warrants] 
orders  of  attachment,  against  the  property  of  the  same  judgment 
debtor,  of  which  the  officer  has  notice,  and  of  the  lawful  fees  and 
chaises  thereon,  the  officer  must  pay  the  surplus  into  court,  for  the 
bend^t  of  the  judgment  debtor,  or  other  person  entitled  thereto. 
iNote  2351.] 
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ARTICLE  4B  §§  46-47 

Jielease  of  Partnership  Property 

5  46.  Wh^re  an  officer  has  seized  personal  property  of  a  partner-  Release  from 
ship,  before  or  after  its  dissolution,  upon  a  levy  upon  the  interest  ^®^  ^^  ,. 
therein  of  a  partner,  made  by  virtue  of  an  execution  against  his  L^J^^  ^^ 
individual  property,  the  other  partners,  or  former  partners,  having 
an  interest  in  the  property,  or  any  of  them,  may,  at  any  time  before 
the  sale,  apply  to  a  judge  of  the  court,  or  to  the  county  judge  of  the 
county,  where  the  seizure  was  made,  upon  an  affidavit,  showing  the 
facts,  for  an  order,  directing  the  officer  to  release  the  property,  and 
to  deUver  it  to  the  applicant.    [Note  2352.] 

§  47.  Upon  such  an  application,  the  appUcant  must  give  an  under-  Undertaking 
taking,  with  at  least  two  sureties,  approved  by  the  judge,  to  the  ^o^  release 
effect,  that  he  will  account  to  the  purchaser,  upon  the  sale  to  be  made 
by  virtue  of  the  execution,  of  the  interest  of  the  judgment  debtor  in 
the  property  seized,  in  like  manner  as  he  would  be  bound  to  account 
to  an  assignee  of  such  an  interest;  and  that  he  will  pay  to  the  pur- 
chaser the  balance,  which  may  be  found  due  upon  the  accounting, 
not  exceeding  a  sum,  specified  in  the  undertaking,  which  must  be  not 
less  than  the  value  of  the  interest  of  the  judgment  debtor,  in  the 
property  seized  by  the  sheriff,  as  fixed  by  the  judge.  [The  pro- 
visions of  sections  six  hundred  and  ninety-five  and  six  hundred  and 
ninety-six  of  this  act  apply  to  the  proceedings,  taken  as  prescribed 
in  this  and  the  last  section.]    [Note  2353.] 

§  2.  This  act  shall  take  effect  September  first,  nineteen  hundred  Effect 
and  sixteen. 


PENAL  LAW 

(Provisions  from  the  Code  of  Civil  Procedure  down  to  January  1, 

1915,  assigned  to  the  Penal  Law.) 


Penal  Law 

An  Act  to>  amend  ehaptev  dghty-eigbt  o£  th«  laws  of  nlndiceni  bundled 
aad  niiiie^  entitled  "An  act  providistg;  ior  the  paaisbmeadl.  of 
erhne-,  constituting  chapter  fisurt^r  of  the  Cimsolidatol  Laws." 

The  People  of  the  Slate  of  New  Yorlc,  represented  in  Senaie  (md 
Assembly,  do  enact  as  follows: 

Section  1.  The  Penal  Law  is  hereby  amended  by  adding  thereto 
the  following  articles  and  sectione: 


ARTICLE  33 

Boolcs  MW 

§  3Mr  After  final  jiidgment  in  an  action  oi^mn/st  (ke  usurper  ef  <m  ?®H**^  ^ 
ofice  or  franchise,  if  the   defendant  refuses  of  neglecfe-  ^  <teBvw  ^^^'^ 
any  of  the  books  or  papers,  when  demanded,  [as  prescribed  in  the 
last  section,]  in  his  custody  or  under  his  control  belonging  to  the  office 
from  which  he  has  been  oustfed,  he  is  guilty  of  a  misdemeanor.     [Note 
2354.] 

ARTICLE  161 

Precept 

I  IM^H  Aperson,  towhomacopyof  aprecept,  dia'ectedtoflBiothev,  Faaureto 
i»  delivered,  [as  prescribed  in  this  title,  J  must,  without  any  »>raidabfe  deliver  pre- 
dfefey,  deliver  it  to  the  persow  to  whom  it  ie  direeted,  if  ie  e»»  fee  ^l^g^on 
found  within  the  same  town  or  city;  or,  if  he  cannot  be  so  fbundv  t©  proceedings 
hi»  agent  therein;  and  if  neither  can  be  so  found,  after  the  exercifle  of 
peasonable  diligence,  before  the  time  when  the  precept  is  retui^nable, 
to  the  judge  or  justice  who  issued  the  same,  at  the  time  of  the  retuia 
thereof,  with  a  written  statement  ind^sed  thereupon,  that  be  has 
been  unable;  after  the  exercise  of  reasonable  diligence,  to*  find  tfcc 
person  to  whom  the  precept  is  directed,  or  his  agent,  )?ritlrin  the 
town  or  city.    A  person,  who  wilfully  violates  any  provision-  of  this 
section,  is  guilty  of  a  misdemeanor[;  and,  if  he  is  a  tenant  upon  the 
property,  forfeits  to  his  landlord  the  value  of  three  years'  rent  of  the 
premises  occupied  by  him].     A  copy  of  this  section  must  be  in- 
dorsed upon  each  copy  of  a  precept,  served  otherwise  than  person- 
ally upon  the  person  to  whom  it  is  directed.    [Note  2355.] 
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Penal  Law 


§§  1699- 
2310 


ARTICLE  162 
Prisoners 


Penalty  for  |  1699.  A  sheriff  or  keeper  of  a  jail,  who  suffers  [such J  a  civil 

sheriff  or  prisoner,  who  has  been  committed  for  contempt,  or  for  misconduct  in 
keeper  to  CL  case  provided  by  law,  to  go  or  be  at  large  out  of  his  jail;  except  by 
keep  prisoner  virtue  of  a  writ  of  habeas  corpus,  or  by  the  special  direction  of  the 
confined  court  committing  him,  or  in  a  case  specially  prescribed  by  law[;  is 

liable  to  the  party  aggrieved,  for  his  damages  sustained  thereby, 
andj  is  guilty  of  a  misdemeanor.  [If  the  commitment  was  for 
the  non-payment  of  a  sum  of  money,  the  amount  thereof,  with  inter- 
est, is  the  measure  of  damages.]     [Note  2356.] 


ARTICLE  184 


Records  and  Documents 


Amendment 
of  legal 


§  2052.  A  process,  pleading,  or  record,  shall  not  be  altered,  by 

the  clerk  or  any  other  oflScer  of  the  court,  or  by  any  other  person, 

recOTd^wSh-     without  the  direction  of  the  court,  or  of  another  court  of  competent 

out  authority  authority;  except  in  a  case  where  a  party,  or  his  attorney,  is  specially 

authorized  by  law  to  amend  a  pleading.    [Note  2357.] 


Vexatious 
suits 


Effect 


ARTICLE  203 

Suits 

§  2310.  [If  J  A  person  who,  vexatiously  or  maliciously,  in  the 
name  of  another  but  without  the  latter's  consent,  or  in  the  name 
of  an  unknown  person,  conunences  or  continues,  or  causes  to  be 
commenced  or  continued,  an  action  or  special  proceeding,  in  a  court, 
of  record  or  not  of  record,  or  a  special  proceeding  before  a  judge  or  a 
justice  of  the  peace;  or  takes,  or  causes  to  be  taken,  any  proceed- 
ing, in  the  course  of  an  action  or  special  proceeding  in  such  a  court, 
or  before  such  an  officer,  either  before  or  after  judgment  or  other 
final  determination  [;  an  action,  to  recover  damages  therefor,  may 
be  maintained  against  him,  by  the  adverse  party  to  the  action  or 
special  proceeding;  and  a  Uke  action  may  be  maintained  by  the  per- 
son, if  any,  whose  name  was  thus  used.  He]  is  [also]  guilty  of  a 
misdemeanor,  punishable  by  imprisonment,  not  exceeding  six  months. 
[Note  23,^8.] 

§  2.  This  act  shall  take  eflfect  September  first,  nineteen  hundred 
and  sixteen. 


PERSONAL  PROPERTY  LAW 

(Provisions  from  the  Code  of  Civil  Procedure  down  to  January  1, 
1915,  assigned  to  the  Personal  Property  Law.) 


Persorual)  Property  Law 

An  Act  to  amend  chapter  jR3rty'4tvne  of  the*  laws  of  nineteeR  hundrod 
and)  nioe,  entitledb  ''An  est  cdating  to>  persosiai:  prop^irty;  cen- 
stituting  chapter  fx)j±p<iTm  Qi  ihe^  ConBdidated  Lawa/' 

The  Pe&ple  of  the  State  of  N.em  Torky  representisd'  in  Senate  and 
Asaembly^  do  enact,  aa  foUowa 

Section  1*.  The  Pfersonal  Property  Law  is  hereby  amended!  by 
adding  theretxy  the  following  articles  and  sectioiss; 

ARTICLE  JiA 

Exemptions  1 5S 

§  6Si.  The  following  pecaonaL  property,,  when  owned,  by  a.  Rousft-  Exempt 
boldei;,  ia  exempt  from,  levy,  and  sale  by.  virtue  of.  an.  execution^,  and  property 
each^  movable  article  thereof  continues  ta  be  so  exempt,  while  the 
family,, or  any  of  them,  are  removing  from,  one  rBsidence  to  another: 

1\  Mt  spinning*  wJaeela,  wjeaving:  lbom&,,  and  stoves,  put  up^  or 
kept  fiar  use,,  inj  a  dwellingf^ouse^,  and  one  sewin^maohinej.  with:  its 
appurtenances^; 

2.  The  family  bible,  family  pictures,  and  school'-booksy  usedi  by 
or  in  tbefamilyjandotlier  booksv.not  e3QQeeding.in!  value  fifty  doUsrs, 
kept  and:  used  as  paart  of  tbe  family  library; 

3.  A  seat  or  pew,  occupied  by  the  judgment  debtor,  or  the  family, 
in-  a  place  of  public  worehip; 

4*.  Ten  ^eep,  with  their  fleeces,  and  the  yam  orclbth  mamifae^ 

tured  therefrom;  one  cow;  two  swine;  the  necessary  food'for  those 

animals;.  alL  necessary  meat,  fifih^.  flour,  groceries,  and  vegetables,. 

aotually  provided  for  family  use*,. and. necessary  fuel,  oil  and.  caudles,, 

OK  the  uso  of.  the  family  for  six.ty  days; 

5.  All  wearing  apparel,  beds>  bedstead  and;  bedding^  necesfiafiy- 
for  the  judgment  debtor  and  the  family;  all  necessary  cooking.utensils; 
one  table;  six  chairs;  six  knives;  six  forks;  six  spoons;  six  plates;, 
six  tea  cup»;  six  saucers;  one  sugar  dish;  one  milk  pot;  one  tea  pot; 
one  crane  and  its  appendages;  one  pair  of  andirons;  one^ coal  scuttle;*, 
one  shovel';  one  pair  of  tongs;  one  lamp  and' one  candlestick; 

6.  The  tools  and  implements,  of.  a  mechanic,  necessary  tO;  the 
carrying  on.  of  his-  tradCi,  not  exceeding  in.  valiie  twenty-five  dollars. 

7.  Imadditdon  to  (the  prscedinq;  %jtsByQ\ionB)  [allowediby  the  last 
seetion^})  neces^ry  household  furniture^  working  took  and  team, 
pnofea^onal  instrumentQ)  furniture  and  library,  not  exoeeding  in. 
valuft'  iwo>  hundred'  and:  fifty  dollara,  togefthar  with,  the:  nacessary 
food  for  the-  team^  for  ninety  days,  are  exempt  from,  levy  and  sale^ 
by  virtue  of.  att  ex-ecution,.  when- owned  by  a  person,,  being  a.hQuse-*- 
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§§  69-70     holder,  or  having  a  family  for  which  he  provides,  except  where  the 

execution  is  issued  upon  a  judgment,  recovered  wholly  upon  one 

or  more  demands,  either  for  work  performed  in  the  family  as  a 
domestic  or  for  the  purchase  money  of  one  or  more  articles,  exempt 
as  prescribed  in  this  [or  the  last]  section; 

8.  The  pay  and  bounty  of  a  non-commissioned  ofl&cer,  musician 
or  private  in  the  military  or  naval  service  of  the  United  States  or 
the  state  of  New  York;  a  land  warrant,  pension  or  other  reward 
heretofore  or  hereafter  granted  by  the  United  States,  or  by  a  state, 
for  military  or  naval  services;  a  sword,  horse,  medal,  emblem  or 
device  of  any  kind  presented  as  a  testimonial  for  services  rendered 
in  the  military  or  naval  service  of  the  United  States  or  a  statje;  and 
the  uniform,  arms  and  equipments  which  were  used  by  a  person  in 
that  service,  are  also  exempt  from  levy  and  sale,  by  virtue  of  an 
execution,  and  from  seizure  for  non-payment  of  taxes,  or  in  any  other 
legal  proceeding; 

9.  No  process  of  attachment,  execution,  sequestration,  replevin, 
distress  or  any  kind  of  seizure  shall  be  served  or  le\ried  upon  articles, 
goods,  wares,  merchandise  or  property  of  anj'^  description  while  the 
same  is  enroute  to  or  from,  or  while  on  exhibition  or  deposited  by 
exhibitors  at  any  international  exhibition  held  under  the  auspices 
or  supervision  of  the  United  States,  within  any  city  or  county  of 
this  state,  nor  shall  such  property  be  subject  to  attachment,  seizure, 
levy  or  sale,  for  any  cause  whatever,  in  the  hands  of  the  authorities 
of  such  exhibition  or  otherwise; 

10.  A  right  of  action  to  recover  damages,  or  damages  awarded  by 
a  judgment,  for  taking  or  injuring  personal  property,  exempt  by 
law  from  levy  and  sale,  by  virtue  of  an  execution,  are  exempt,  for 
one  year  after  the  collection  thereof,  from  levy  and  sale,  by  virtue 
of  an  execution,  and  from  seizure  in  any  other  legal  proceeding. 
[Note  2359.] 

Woman's  §  69.  Where  the  judgment  debtor  is  a  woman,  she  is  entitled  to 

u^®."?S*^?i^-^  *^^  same  exemptions,  from  levy  and  sale  by  virtue  of  an  execution, 
subject  to  the  same  exceptions,  as  prescribed  in  the  last  [two J  sec- 
tion[s,],  in  the  case  of  a  householder.    [Note  2360.] 

§  70.  Where  [the  judgment,  in  a  judgment  creditor's  action » 
brought  as  prescribed  in  the  last  sectionj  an  order  or  a  judgment  in 
any  [other]  action  affecting  the  title  to  an  exempt  homestead, 
directs  the  sale  of  the  property,  the  court  must  so  marshal  the  pro- 
ceeds of  the  sale,  that  the  right  and  interest  of  each  person  in  the 
proceeds,  shall  correspond,  as  nearly  as  may  be,  to  his  right  and 
interest  in  the  property  sold.  Money,  not  exceeding  one  thousand 
dollars,  paid  to  a  judgment  debtor,  as  representing  his  mterest  in 
the  proceeds,  is  exempt  for  one  year  after  the  payment,  as  the  prop- 
erty  sold  was  exempt;  unless,  before  the  expiration  of  the  year,  he 
causes  real  property  to  be  designated  as  an  exempt  homestead,  as 
prescribed  [in  section  thirteen  hundred  and  ninety-eight  of  this 
act;]  by  law;  in  which  case,  the  exemption  ceases,  with  respect  to 


householder 


Proceeds  of 

exempt 

homestead 


Judicial  Sales  of  Personal  Property  347 

so  much  of  the  money,  as  was  not  expended  for  the  purchase  of     §§  71-75 

that  property;  and  the  exemption  of  the  property  so  designated  — — 

extends  to  every  debt,  against  which  the  property  sold  was  exempt. 

Where  the  exemption  of  property,  sold  as  prescribed  in  this  section, 

has  been  continued  after  the  judgment  debtor's  death,  or  where  he 

dies  after  the  sale,  and  before  payment  to  him  of  his  proporticm  of 

the  proceeds  of  the  sale,  the  court  may  direct  that  portion  of  the 

proceeds,  which  represents  his  interest,  to  be  invested,  for  the  benefit 

of  the  person  or  persons,  entitled  to  the  benefit  of  the  exemption; 

or  to  be  otherwise  disposed  of,  as  justice  requires.    [Note  2361.] 

§  71.  The  enumeration,  in  this  article,  of  the  personal  property  Application 
which  is  exempt  from  levy  and  sale  by  virtue  of  an  execution,  does  ^^  article 
not  repeal  any  special  provision  of  law,  relating  to  such  an  exemption, 
which,  by  its  terms,  is  applicable  only  to  a  particular  class  of  persons, 
or  corporations,  or  to  a  particular  locality,  or  otherwise  to  a  special 
case.     [Note  2362.] 

ARTICLE  4B 

Judicial  Sale  of  Personal  Property 

§  72.  At  least  six  days'  previous  notice  of  the  time  and  place  of  a  Notice  of 
sale  of  personal  property,  by  virtue  of  an  execution,  must  be  g^ven,  sal© 
by  posting  conspicuously  written  or  printed  notices  thereof,  in  at 
least  three  public  places  of  the  town  or  city,  where  the  sale  is  made. 
Where  perishable  property  has  been  levied  upon  by  virtue  of  an 
execution  the  court  may,  upon  the  application  of  the  officer  making 
the  levy,  by  order,  direct  the  sale  thereof  at  such  a  time  and  upon 
such  a  notice  as  it  deems  proper;  and,  thereupon,  the  property  must 
be  sold  accordingly.    [Note  2363.] 

§  73.  Personal  property  must  be  offered  for  sale  by  virtue  of  an  Manner 
execution^  in  such  lots  and  parcels,  as  are  calculated  to  bring  the  of  sale 
highest  price.    Except  where  the  officer  is  expressly  authorized  [by 
this  articlej  to  sell  property  not  in  his  possession,  personal  property 
shall  not  be  offered  for  sale,  unless  it  is  present,  and  within  the  view 
of  those  attending  the  sale.    [Note  2364.] 

ARTICLE  4C 

Leviable  Property 

§  75.  The  officer,  to  whom  an  execution  against  property  is  Levy  upon 
delivered,  must  levy  upon  current  money  of  the  United  States,  belong-  money 
ing  to  the  judgment  debtor;  and  must  pay  it  over,  as  so  much  money 
collected,  without  exposing  it  for  sale;  except  that  where  it  consists 
of  gold  coin,  he  must  sell  it,  like  other  personal  property;  unless  he 
is  otherwise  directed,  by  an  order  of  a  judge,  or  by  the  judgment 
in  the  particular  cause.    [Note  2365.] 


3i8 


Ptes80i«Afi-  PteoPBRrv  Law 


Levy  upon 
evidences 
of  debt 


Levy  on 

goods 

pled§^ 


§f  24^  The  <^eev,  to  whom  tm  eTiefutHiQi^  agamet  properlly  »  de^ 
Iweiedv  must  tevy  upon  mtd  8eB,  a  bift,  ©r  oiher  evideHce  erf  deM, 
bcioasgEig  tx)  tbe  jfud^zoent  debtor,  wMeb  wasr  issued  by  »  mcyneyed 
catpgasK^um.  to  enrcv^te^  ai»'  meney,  or  m  boiid,  e^  otl^er  metnmieirt 
fiiDrthje  paffment  of  money,  belonging  ta  the  x«dgBaen^  *M©r,  whieft 
waw  execvvted  and*  iseoed,  by  »  governroeiilJ,  state,  county,  pufefic 
officer,  or  rminicipal  or  other  eorporatiofv,  aHrf  is  in  teni»  negptiaHe, 
or  ptagrablfe  to  tbe  better  of  holder.    [Note  28^.} 

§  77.  The  interest  o£  the  jjudgment.  debtee  m  peraonal  peaperty, 
subject  to  levy,  lawfully  pledged,  for  the  payment  of  money,  or  the 
perfojnaaaEwe'  et  a  contract  or  agreemfen*,  may  be  sold,  m  the  ^haiids 
of  the  pledgee,  by  virtue  of  aw  execution  against  propwty.  The 
purdteuser  al  the  sate  acquires  aB  the  ri^^t  and*  mterest  of  the  juc^ 
men^  debtor;  and  m  entitled  tO'  the  possession  of  the  property,  on 
eompiyifig  with*  the  terms  and  conditions*  upon  which  the  jrxdgmeTtt 
debtor  could  obtain  possession  thereof.  This  section  does  not  apply 
to  property,  of  which  the  judgment  debtor  is  unconditionally  entitled 
to  the  possession.     [Note  2S67.] 


Sale  of 

perishable 

goods 


ARTICLE  iU 

Perishable  Goads 

§  7^*^  ¥poBP  the  application  of  a  party,  an  ordter  may  be  made  for 
the  sate,  by  any  person  or  persons  named  in  the  ordter,  and)  in  such 
loanner  and'  oiy  such  term&  as  may  be  directed,  of  any  goodls,  wares 
or  HftepchandiBe,  or  any  prvperttf  attiacked  o^er  than  a  msseV,  which 
may  be  ofi  a  perishabte  nature  or  likefy  to  injure  from  keeping  or 
which  for  any  other  just  and  sufficient  reason  it  may  be  desirabfc 
to  have  sold  at  c«ice^    [Note  2368?.] 


Grounds  for 
action  of 
replevin 


ARTICLE  iE^ 

Replevin 

§  79.  An  action  to  recover  a  chattel  cannot  be  maintained  in  either 
of  the  following  cases: 

1.  Where  the  chattel  was  taken  by  virtue  of  a  warrant,  against 
the  plaintiff,  for  the  collection,  of  a  tax,,  assessment  or  fine,  issued 
in  pursuance  of  a  statute  of  the  State  or  of  the  United  States;  unless 
the  taking,  was,  or  the  detention  m^  unkuwfuly  [aa  specified  m  aectioa 
1695  of  this  act.l 

2'.  Where  it  was  seized  by  virtue-  of  asn  execution,  (x  fa  warrairij J 
on  ord^  of  attachment,,  against  the  property  of  the  plaintiff,  or  c/ 
rnny  'person  from  or  through  whom  the  plaintiff  has  derived  fith  mice 
the  seizure  thermf  unless  it  was  legarfy  exempt  from  such  seizure, 
or  is  unlawfully  detained;  [as  specified  pn  section  1695^  of  this  act. J 
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■3.  Where  [is]  ft  iras  smzed  fby  wtoe  lorf  «a«KBeution)  ts*  (a  twsir-  {$  Ttft-Tlte 

rantj  ^m  ordo-  -of  niitMAraeiit,  aganst  tk©  fffoperty  of  a  f^BTBOft  otlEker   

timn  jtj&e  "pimniASj  imd  at  the  tme  oi  the  ooiamenceaieBt  of  cfche  Aiethm 
tbe  plaamtiff  had  noi  the  ri^  >tD  lecfaioe  aifc  iatto)  iiis  ¥09Beiii(m.    fMote 

§  79a.  An  actian  to  recover  a  chattel,  the  title  t©  which  has  been  Action  of 
transferred  to  the  plaintiff,  since  the  wroi^gTul  taM^g,  or  duriAg^  the  repl^in  by 
wrongful  detention  thereof,  with  or  without  the  damages  sustained  ^^^^sferee 
bj-  the  taldng,  withliolding,  tor  xietentlon,  may  he  inaintamed  in  Any 
case,  where,  except  for  the  transfer,  such  An  action  might  T^e  main- 
tained, by  the  person  from  or  ftiroiigh  whom  the  platntiff  derw.es 
title ;  buA  not  otherwise.    JNote  2370 J 

§  Tfb.  A  id»intiff,  wii©  Ibas  reooveFed  «.  final  judgment,  ea»not  Action  on 
Bimtain  -an  «»ction  fwgain^  «fibe  Buwrtaees  m  «r  nm^rtaking,  given  to  j^repleWn^ 
behalf  of  the  defendant  to  procure  a  return  of  the  chattel,  or  against 
the  bail  of  a  defendanjfc,  who  has  been  ^rxested,  jontil  after  the  iveturn, 
wTiolly  or  partly  unaatisEed  or  unexecuted,  of  an  execuiion  in  liifl 
favor  ior  the  delivery  of  the  possession  ol  ihe  chattel,  or  to  ^arfisf y 
a  sum  of  money  out  of  the  property  of  the  defendant,  or  for  both 
purposes,  a«  the  case  xeqiaires.  A  defendant,  wiio  lias  recovered 
a  final  judgment,  cannot  maintain  an  action  against  "the  mmeties  in 
the  plaintiff's  undertaking,  given  to  procure  a  replevin,  uirtil  after 
aliteire^uriiiaf  a<8imilar«executioR  agaifH^  1^  plaint.   ^Note'2371.] 

^  79c.  Where  thie  court,  after  the  death  of  e^her  ;pajiy,  mafcee  ^aa  Action  on 
order,  directing  the  abatement  of  [such]  an  action  to  recover  a  undertaking 
ctettel,  tae  'prcscrifeed  in  «ecrtyio«  7M  «f  this  act,]  an  fi«tt«n  anay  'be  JjL^n^g^J^ 
maiiKtained,  «pon  an  tmdeiitaSdng,  given  lor  *t)he  purpose  <rf  pi'o-  ^^^^  ^ 
oinmg  a  dekvery  or^^turn'of  a  dhattel,  ais if  linf^l ^uflgHienft, tarrording  action 
to  the  adverse  party  possession  thereof,  had  been  rendered  in  the 
first  action,  and  an  exe(iiJbion  tiierei^onhad  been  returned  unejawiuted 
and  unsatisfied;  except  fhat  damages  cannot  'be  recovered  therein 
for  a  wron^ftfl  taking,  withholding,  or  -detention.    JNote  23T2.] 

I  ?WL  Wbei%  A  chatM  is  replevied,  m  an  <ae^kfn  |j©  recover  *h^  Subsequent 
Bwiae,  and  a  final  jndgmenit  awarding  ^the  'poBsession  thereof  ^  t^^  action  of 
deffendaait,  is  i^endered,  ^a  aufesequent  action  to  rec©pv=er  ifee  «aflii®  replevin 
<^iittel  «can«iot  te  maintained  ^  tibe  plaintilF,  for  the  e»me  ^eause 
df  motion.    B«t  the  j%idgme»t  does  aot  aSect  iiis  right  to  »mairitaiB 
an  aetien  to  Fecocv^er  damages,  for  taking  or  detaifung  :lhe  sarme  m 
any  ©ther  dbatt^  ^nftess  it  was  Tendered  againBt  him  ^upon  4lie  «ierits. 
If  [4^e]  ^^m  action  under  Msm  order  of  si^stitiMen  o/  potrties  in  "pro- 
oeeMng^  to  ^maomr  ^  'ohai^l,  is  discontinued,  <«•  Ifee  compteint  dis- 
missed, a  new  action  may  be  brought,  ae  if  *be  iomner  c^etion  4iad 
not  been  broMght.     [Note  2373J 

'I  ^♦c.  t2.  To  recover  damages  fer  a  personal  injuiy^  ^an  4»}ury  g^j.  to  action 
to  iw^operty,  including  Iftie  ^rengful  taking,  detea^ion  ^w  con'versien  of  replevin 
of  personal  property;  breach  of  a  promise  to  marry;  misconduct  or 
neglect  in  office,  or  in  a  professional  employment;  fraud,  or  deceit; 
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§§  79f-79i  or]  Where  in  an  auction  to  recover  a  chattel  [where]  it  is  alleged  in 

•  the  complaint  that  the  chattel  or  a  part  thereof  has  been  concealed, 

removed  or  disposed  of  so  that  it  cannot  be  found  or  taken  by  the 
sheriff  and  with  intent  that  it  should  not  be  so  found  or  taken,  or  to 
deprive  the  plaintiff  of  the  benefit  thereof  [;  or  to  recover  for  money 
received;  or  to  recover  property  or  damages  for  the  conversion  or 
misapplication  of  property  where  it  is  alleged  in  the  complaint  that 
the  money  was  received  or  the  property  was  embezzled  or  fraudu- 
lently misappUed  by  a  pubUc  officer  or  by  an  attorney,  solicitor  or 
counsellor,  or  by  an  officer  or  agent  of  a  corporation  or  banking 
association  in  the  course  of  his  employment,  or  by  a  factor,  agent, 
broker,  or  other  person  in  a  fiduciary  capacity.  Where  such  allega- 
tion is  made,  the  plaintiff  cannot  recover  unless  he  proves  the  same 
on  the  trial  of  the  Action;  and],  a  judgment  for  the  defendant  is 
not  a  bar  to  the  new  action  to  recover  the  money  or  chattel.  [Note 
2374.] 

§  79f.  Where  an  order  of  arrest  is  granted  [as  prescribed  in  title 
first  of  chapter  seventh  of  this  act]  the  plaintiff's  right  to  a  replevin 
is  subject  to  the  following  regulations: 

1.  If  the  defendant  has  been  arrested,  pursuant  to  the  order,  a 
subsequent  replevin  cannot  be  made  of  a  chattel,  with  respect  to 
which  the  order  was  granted; 

2.  If  the  defendant  has  not  been  arrested,  a  subsequent  replevin 
of  a  chattel,  with  respect  to  which  the  order  was  granted,  supersedes 
the  order.     [Note  2375.] 

§  79g.  The  plaintiff  may  proceed  in  the  action,  and  recover  therein 
the  chattel,  or  its  value,  although  he  has  not  required  the  sheriff 
to  replevy  it,  or  the  sheriff  has  not  been  able  to  replevy  it.  [Note 
2376.] 

§  79h.  An  action  to  recover  a  chattel  miLst  be  commenced  within  six 
years  after  the  cause  of  action  has  accrued.  An  action  against  an  exe- 
cutor, administrator,  or  receiver,  or  against  the  trustee  of  an  insol- 
vent debtor,  appointed,  as  prescribed  by  law,  in  a  special  proceeding 
instituted  in  a  court  or  before  a  judge,  brought  to  recover  a  chattel, 
or  damages  for  taking,  detaining,  or  injuring  personal  property,  by 
the  defendant,  or  the  person  whom  he  represents,  mv^t  be  commenced 
within  three  years  after  the  cause  of  action  has  accrued.  An  action 
to  recover  [the]  a  chattel  cannot  be  maintained,  after  an  action 
has  been  commenced  upon  an  undertaking,  given  to  procure  the  return 
of  the  chattel,  in  a  case  where  the  court  makes  an  order  directing  the 
abaiemerU  of  the  original  action  to  recover  the  chattel,  [as  prescribed 
in  this  section.]    [Note  2377.] 

§  79i.  The  defendant  in  an  action  of  replevin  may  by  answer 
defend,  on  the  ground  that  a  third  person  was  entitled  to  the  chattel, 
without  connecting  himself  with  the  latter's  title.    [Note  2378.] 
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§  79j.  It  is  not  a  defence,  to  [such]  an  action,  against  sureties  §§  79j-79k 

in  an  undertaking  in  replevin  that  the  chattel  was  injured  or  destroyed.  Defence  on 

after  it  was  replevied,  unless  the  injury  or  destruction  was  effected  undertaking 

by  the  act,  or  with  the  consent  of  the  plaintiff  in  the  action,  or  occurred  in  replevin 
after  the  chattel  was  taken  by  virtue  of  the  execution.    [Note  2379.] 

§  79k.  Where  the  plaintiff  recovers  a  chattel  which  was  injured,  Damages  in 
or  otherwise  depreciated  in  value,  while  it  was  in  the  possession  or  "^P^^m 
under  the  control  of  the  defendant,  under  such  circumstances,  that 
the  plaintiff  might  recover  damages  for  the  injury  or  depreciation, 
in  an  action  brought  against  the  defendant  therefor,  he  may  recover 
the  same  damages,  in  [an  action  brought  as  prescribed  in  this  article  J 
the  action  of  replevin,    [Note  2380.] 

§  2.  This  act  shall  take  effect  September  first,  nineteen  hundred  Effect 
and  sixteen. 


PRISON  LAW 

(Provisions  from  the  Code  of  Civil  Procedure  down  to  January  1, 

1915,  assigned  to  the  Prison  Law.) 
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Prison  Law 

An  Act  to  amend  chapter  forty-seven  of  the  laws  of  nineteen  hundred 
and  nine,  entitled  "  An  act  relating  to  prisons,  constituting 
'        chapter  forty-three  of  the  Consolidated  Laws." 

The  People  of  the  StcUe  of  New  York,  represented  in  Senate  and 
Aeeeniblyy  do  enact  as  foUowe: 

Section  1.  The  Prison  Law  is  hereby  amended  by  adding  thereto 
the  following  sections: 

ARTICLE  2 
General  Provisions  §§  22-25 


§  22.  Subject  to  reasonable  regulations,  which  the  sheriff  may  Access  to 
establish  for  that  purpose,  a  sheriff,  jailer,  or  other  officer,  who  has  prisoner  for 
the  custody  of  a  civil  prisoner,  must  permit  such  access  to  him  as  is  ^|^ 
necessary,  for  the  personal  service  of  a  paper  in  an  action  or  special 
proceeding,  to  which  the  prisoner  is  a  party,  and  which  must  be 
personally  served.     [Note  2381.] 

§  23.  A  sheriff  must  receive  into  his  jail  and  keep  a  civil  prisoner,  Care  by 
committed  to  the  same,  by  virtue  of  civil  process  issued  by  a  court  sheriflf  of 
of  record,  instituted  under  the  authority  of  the  United  States,  until  United  States 
he  is  discharged  by  the  due  course  of  the  laws  of  the  United  States,  P"^"*®^ 
in  the  same  manner  as  if  he  was  committed  by  virtue  of  a  mandate 
in  a  civil  action,  issued  from  a  court  of  the  state.    The  sheriff  may 
receive,  to  his  own  use,  the  money  payable  by  the  United  States 
for  the  use  of  the  jail.    A  sheriff  or  jailer,  to  whose  jail  a  civil  prisoner 
is    committed,    as    prescribed    [in  the    last   section,J    herein,    is 
answerable  for  his  safe  keeping,  in  the  courts  of  the  United  States, 
according  to  the  laws  thereof.    [Note  2382.] 

§  24.  A  sheriff  or  other  officer,  who  has  lawfully  arrested  a  prisoner.  Conveyance 
may  convey  his  prisoner  through  one   or  more  other  counties,  in  of  prisoner 
the  ordinary  route  of  travel,  from  the  place  where  the  prisoner  was  *"^  arrest 
arrested,  to  the  place  where  he  is  to  be  delivered  or  confined.    [Note 
2383.] 

§  25.  A  person  arrested,  by  virtue  of  an  order  of  arrest,  in  an  Care  and 
•  action  or  special  proceeding  brought  in  a  court  of  record;  or  of  a  i  support  of 
execution  issued  upon  a  judgment  rendered  in  a  court  of  record;  civil  prisoner 
or  surrendered  in  exoneration  of  his  bail;  must  be  safely  kept  in 
custody,  in  the  manner  prescribed  by  law,  and,  except  as  otherwise 
prescribed  in  the  next  section,  and  in  subdivision  19  of  section  240 
of  the  County  Law,  at  his  own  expense,  until  he  satisfies  the  judgment 
rendered  against  him,  or  is  discharged  according  to  law.    [Note  2384.] 
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§§  26-363  §  26.  No  person  shall  be  imprko  led  within  the  prison  walls  of 
any  jail  for  a  longer  period  than  three  months  under  an  execution 
or  any  other  mandate  against  the^  person  i  to  enforce  the  recovery 
of  a  sum  of  money  less  than  five  hundred  dollars  in  amount  or  under 
at coHamitment  urob  a  fine  for  contempt  of  court  ia  the  nonRaymeati 
of  aUmony  or  counsel  fees  in  a  divorce  case,  where  the  amount  so  to 
be  paid  is  less  than  the  sum  of  five  hundred  dollars'  and' where 
the  amount  in  either  of  said  cases  is  five  hundred  dollars  or  over, 
siieb  impnsoBment.  sfaail'nat  contintie  f6r  a  longer  period  than  six 
months.  No  person  shall  be  imprisoned  witUn  the  jail  liberties 
of  any  jail  for  a  longer  period  than  six  months- upon  any*  execution 
or  other  mandate  against  the  person,  [and  no. action  shall. be  com- 
menced against  the  sheriff  upon  a  bond  given  for  the  jail  liberties 
by  such  person.  J  Notwithstanding  [such J  a  discharge  in  either 
of  the  above  cases,  the  judgmiant  oredittor  in  the  execution,  or  the 
person  at  whose  instance  the  said  mandate  was  issued,  has  the  same 
remedy  against  the  property  of  the  person:  imprisoned  which  he  had 
before, such  execution  or  mandate  was  issued;  but  the  prisoner. shall 
not'beugain  imprisoned  upon  a  like  process  issued 'in  the  same/action 
or  arrestfed  in  any  action  upon  any  judgment  under  which  the  same 
may  have  been  granted.  Except  in  a  case  hereinbefore  specified- 
nothing  in  this  section  shall"  effect  a  commitment  for  contempt  of 
court:    [Note  2386.] 
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Jails 

§  361.  A"  cmZ  prisoner,  committed  to  jail  upon  process  for  con- 
tempt, or  committed  for  misconduct  in  a  case  prescribed  by  law, 
must  be  actually  confined- and  detained  within  the  jail,  until  he  is 
discharged  by  due  course  of  law,  or  is  removed  to  another  jail,  or 
place  of  confmernent,  in  a  .case  prescribed  by  law.    [Note  2386.] 

§  362.  A  person  arrested  by  a  coroner,  in  an  action  or  special 
proceeding,  in  which  the  sheriff  of  the  county  is  plaintiff;  must  be 
confined  in  the  jail  of  the  county,  in  a  case  where  such  a  confinement 
is. required  or  authorized  by  law.[;  but  the  coroner  is  not  liable  for 
an  escape  of  the  prisoner  from  the  jail,  after  he  has  been  confined 
therein,  j  I  A  person  so  confined  must  be  kept  and  treated,  in  all 
respects,  like  a  prisoner  confined  by  the  sheriff.    [Note  2387.] 

§  363.  A  person  in  the  custody  of  a  sheriff,  by  virtue  of  an  order 
of  arrest;  or  of  an  execution  in  a  civil  action;  or  in  consequence  of  a 
surrender:  in  exoneration  of  his  bail;  is  entitled  to  be  admitted  to 
the  liberties  of  the  jail,  upon  delivering  to  the  sheriff  an  approved 
undertaking  as  prescribed  in  [the  next  section.  J  section  366,  of  Uiis 
act.    [Note  2388.] 
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§  M4.  :Al  jsherfff ifso^  arrested ?% la roorwner  miat -sbetaAilitted t to :,§§.<3Mv^M6 
the!  liberties  of  tke  jail  of  tbec  county,  in  aiifce  case^  amidupcHi  eieecutiiiig  Admission  "^ 
«  like  uMiiertaking  to  the  coroaaer,  ras/prescribed  by  iarw  for  at  prisoner  ^f  gheriflf  to 
^  in  the  sheriff's  custody.    [Note\2389.]  jaUlibertiea 

§  365.  If  a  civil  or  mmimiZ  prisoner  has  been  admitted  to  the  JwlKberties 
liberties  of  the  jail  of  the  county,  for  which  a  designatism  is  made  jj^^^^'^ 
pursuant  to  section  351  of  [the  Prison  Law  J,  this  ad,' he  must,  not-  j^\^ 
vwithgtaading, remain wititiin' tfeese- liberties;  but hecaay  be rremoved  ^ 

)by'tfae  i^heriff,  toivliom  herh€t»giveD  bond  for- the- liberties,  .to  tlMs  fail 
1  or  other  (dace  so  dee^gnated^  mndi  confined  th^ein,^  in  a.  case  where  the 
'sherffi  might  o&a&ae  him  in  the  ^ail  of  his  owi^ceunty.    [Note  2390.] 

§  366.  The  undertaking. must  be  executed. by  the  prisoner,  and  Undertaking 
one  or  more  sufficient  sureties,  residents,  and  householders  or  free-  [f^jfP 

.holders  of  the  county,  in  a  penalty  at  least  twice  the *sum,;in' which  *  *" 
the  sheriff  was  required  to  hold  the  defendatit'tobail,  if  he  is  in 
custody  under  an  order  of  arrest,  or  has  been  surrendered  in  exon- 
eration of  his  bail,  before  judgment;  or  directed  to  be  collected' by 
the  execution,  if  he  is  in  custody  Under  an  exectltion;  X3r  remaining 
uncoHected  upon Biju^pneint  agakist  him,. if  he^has  be^a  surrendered 

.  after  judgment ;  tsonditioned,  that « the :. person  so ;  in  v  custody  shall 
remain. a  prisoner,  and  shall  not,  satany  time,  or  in  any  manner,, 
escape  or  go  without  the  liberties  of  thejiail,  until  discharged  J?y 
due  tjourse  of  law.  Upon  thej  giving  and  the  .approval  by  the  caurt 
or  a  judge  thereof,  or  a  county  j-udge,  of  such  ^an  undertaking,, the 
prisoner  fehall  be  released;  from  the  custody  of  the  ^sheriff  and  the 
sheriff,  shill  thereupon  be  exonerated  frcma  liability.  But  after. the 
allowance  of  the  undertaking  as.  hereinafter  prescribed,  the  same  must 
be  delivered  by  the  clerk,  on  request,  toi  the:  patty  a»t> whose  instance 
the ;  prisoner  was  s  in  custody.  Withiin  two  <i^y«  After .  the  .approval 
by  the  court,  judge,  or  county  judge,  the  undertaking  must  be  filed 
by  the  sheriff  with  the  clerk,  and  a  cppy  delivered  to  the  party  at 

"whose  instance  the  prisoner  was  in  custcjdy,  or  to' his  attorney,. who 
shall  within  three  cbjrs' thereafter  serve  upon  the  surety  or- sureties, 
or  the  attorney  for  the  prisoner,  a  notice  that  he  does  not  accept  him, 
or  them,  as  bail;  otherwise  he  is  deemed  to  have  accepted  them. 
Within 'three  days  after  the  receipt  of -such  notice,  the  Burety  or 
sureties,  or  the  attorney  for  the  prisoner,  may  serve  upon  the  party,, 
or  attorney  for  the  party,  at  whose  instance  the  prisoner  was  in 
-custody,*  notice  of  justification  of 'the  same  or  other  bail  before  the 
court  or  a  judge  thereof,  or  a. county  judge,  at  *a  specified  time  and 
place;  the  time  to  be  not  less  than. five  days  nor  more  than  ten  days 
thereafter,  and  the  place  to  be  within  the  .county  where  one  of  the 

' bail  resides  or  where  the  defendant  was  arrested.  .Except  as  other- 
wise expressly  prescribed -[ui'this  article],  the  provisions  regulating 
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(Provisions  from  the  Code  of  Civil  Procedure  down  to  January  1, 

1915,  assigned  to  the  Public  Lands  Law.) 
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Public  Lands  Law 

An  Act  to  amend  chapter  fifty  of  the  laws  of  nineteen  hundred  and 
nine,  entitled  "  An  act  relating  to  the  public  lands,  constituting 
chapter  forty-six  of  the  Consolidated  Laws." 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly,  do  enact  as  follows: 

Section  1.  The  Public  Lands  Law  is  hereby  amended  by  adding 
thereto  the  following  article  and  section: 


ARTICLE  5 
Escheated  Lands  §§  70-109 


§  70.  In  an  action  brought  by  the  aitomey-general  to  recover  real  Notice  of 
property  escheated  or  forfeited,  the  attorney-general  must  cause  a  ^^^JP'^/gjOT 
notice,  specifying  the  names  of  the  parties,  and  the  object  of  the  forfeited 
action,  and  containing  a  brief  description  of  the  property  affected  land 
thereby,  to  be  published  in  the  newspaper  printed  at  Albany,  in 
which  legal  notices  are  required  to  be  published,  in  a  newspaper 
published  in  the  city  of  New- York,  and  in  a  newspaper  published 
in  each  county  in  which  any  part  of  the  property  is  situated,  at  least 
once  in  each  week,  for  twelve  successive  weeks,  before  an  issue  of 
fact,  joined  in  the  action,  is  brought  to  trial;  or,  where  judgment  is 
rendered  therein  in  favor  of  the  plaintiff,  otherwise  than  upon  the 
trial  of  an  issue  of  fact,  before  final  judgment  is  rendered.    [Note 
240L] 

ARTICLE  9 A 

Letters  Patent 

§  109.  The  real   property,   granted   by    [those]   letters-patent.  Disposition  of 
vacated  or  annulled  in  an  adion  may  thereafter  be  disposed  of  by  real  property 
the  commissioners  of  the  land  office,  as  if  the  letters-patent  had  not  when  letters- 
been  issued.     [Note  2402.]  ^^ 

§  2.  This  act  shall  take  effect  September  first,  nineteen  hundred  Effect, 
and  sixteen. 

[363] 
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Public  Officers  Law 

An  Act  to  amend  chapter  fifty-one  of  the  laws  of  nmeteen  hundred 
and  nine,  entitled  "  An  act  in  relation  to  public  officers,  con- 
stituting chapter  forty-seven  of  the  Consolidated  Laws/' 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly,  do  enact  as  follows: 

Section  1.    The  Public  Officers  Law  is  hereby  amended  by  adding 
thereto  the  following  article  and  sections: 

ARTICLE  lA 

General  Provisions  §§  2a-^d 

§  2a.  The  attorney-general  may  maintain  an  action,  upon  his  Action 
own  information,  or  the  complaint  of  a  private  person,  against  a  against  public 
public  officer,  civil  or  military,  who  has  done  or  suffered  an  act,  attOTnejr^ 
which  by  law  works  a  forfeiture  of  his  office.     As  a  part  of  the  [final]  general 
judgment,  the  court  may,  in  its  discretion,  also  award,  that  the 
defendant,  or,  where  there  are  two  or  more  defendants,  that  one 
or  more  of  them,  pay  to  the  people  a  fine,  not  exceeding  two  thousand 
dollars.     [Note  2403.] 

§  2b.  An  action  to  obtain  a  judgment,  preventing  waste  of,  or  Action 
injury  to,  the  estate,  funds,  or  other  property  of  a  county,  town,  5^*^^^  ^y 
city,  or  incorporated  village  of  the  state,  may  be  maintained  against  taxpayer 
any  officer  thereof,  or  any  agent,  commissioner,  or  other  person, 
acting  in  its  behalf,  either  by  a  citizen,  resident  therein,  or  by  a  cor- 
poration, who  is  assessed  for  and  is  liable  to  pay,  or,  within  one  year 
before  the  commencement  of  the  action,  has  paid,  a  tax  therein. 
This  section  does  not  affect  any  right  of  action  in  favor  of  a  county, 
city,  town,  or  incorporated  village,  or  any  public  officer.     [Note 
2404.] 

§  2c.  An  action  against  any  [other]  officer  other  than  a  sheriff  or  Action 

coroner,  for  the  escape  of  a  prisoner,  arrested  or  imprisoned  by  virtue  ^^'^^j  ^ 

of  a  civil  mandate,  mtist  he  commenced  within  one  year  after  the  cause  escape 
of  action  has  accrued,     [Note  2405.] 

§  2d.  Where  a  public  officer  is  required  to  give  an  official  bond  Action  on 
to  the  people,  and  special  provision  is  not  made  by  law,  for  the  official  ^^o^^^i 
prosecution  of  the  bond,  by  or  for  the  benefit  of  a  person,  who  has 
sustained,  by  his  default,  delinquency,  or  misconduct,  an  injury, 
for  which  the  sureties  upon  the  bond  are  liable,  such  a  person  may 
apply  for  leave  to  prosecute  the  delinquent's  official  bond.  A 
receiver,  an  assignee  of  an  insolvent  debtor,  or  a  trustee  or  other 
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officer,  atppointed  by  a  court  or  a  judge,  is  a  public  officer,  within  the 
meaning  of  [the  last]  this  section,  [but  one;  but  where  he  was 
appointed  by  or  pursuant  to  the  order  of  a  court,  or  in  a  special 
proceeding  specified;  ip  title  twelfth  of  chapter  seventeenth  of  this 
act,  the  application  for  leave  to  prosecute  his  official  bond  must  be 
made  to  the  court  by  which,  or  pur^uapt  to  whoa^  or4^;  b^  was 
arpppi.nted,  or  in  whiob  the  judgment  wa;^  rendered,  9>s  the  case  may 
be.  Au  action,  brought  aa  prescrjjDed  in  tl^is  ^eojion,  ija.ust  be  brought 
in  the  court  to  which  appUcation  is  made  for  leave  to  bring  it.] 
fNbte  240G.] 

§,  2e.  Where  an  order  'permiiiirig  a  'person  to  prosecute  an  official 
bond  of  a  sheriff y  surrogate  or  offvcer  acting  as  surrogate  or  county 
treasurer  or  any  other  pvblvo  offtoer  for^  which  no  special  provision  is 
made  by  law,  the  same,  or  any  other  applicant,  may,  in  like  manner, 
either  before  or  after  judgip^nt,  in  the  fifst  action,  obtain  an  order, 
permitting  him  to  maintain  another  action,  in  the  same  court,  upon 
the  same  bond,  for  anothjer  default  or  miscionduct.  Any  number  of 
such  orders  may  be  successively  made;  and  neither  of  the  actions 
Bnthtonmd  thereby  ie  affectedi  by  the  pendenpy  of,  or  the  recovery 
of  judgment  in,  my  Qtber.  [,  except  as  otherwise  expressly  pre- 
scribed, in  this  article].     [Note  2407.] 

§  2f.  It  is  a  defence  by  a  surety,  against. whom  an  action  is  brought 
upon  [a  sheriff's]  the  official  bond  of  a  sheriff,  surrogate,  or  officer 
acting  as  a  surrogate,  county  treasurer  or  other  pMic,  officer,  that  b^ 
or  any  other  surety  or  sureties,  have  been  or  will  be  compellied,  for 
want  of  sufficient  property  of  the  [sheriff,]  officer  to  pay,  upon  one 
or  more  judgments  recovered  against  him  or  them,  upon  the  same 
bond,  an  a^regate  amount,  exclusive  of  costs,  officers'  fees,  and 
expenses,  equal  to  the  sum  for  which  the  defendant  is  liable,  by 
reason  of  the  bond.  It  is  a  partial  defence,  that  the  difference 
between  the  aggregate  amount,  so  paid,  or  to  be  paid,  and  the  sum 
for  which  the  defendant  is  thus  Uable,  is.  less  than  the  aipjount  of 
the  plaintiff's  demand.     [Note  2408.] 

§  2g.  The  attorney-general  may  maintain  an  action,  upon  his  own 
information,  or  upon  the  complaint  of  a  private  person,  against  a 
person  who  usurps,  intrudes  into,  or  unlawfully  holds  or  exercises 
within  the  state,  a  franchise  or  a  public  office,  civil  or  military,  or 
an  office  in  a  domestic  corporation.  As  a  part  of  the  final  judgment, 
the  couj:t  may,  in  its  discretion,  also  award,  that  the  defendant,  or, 
where  there  are  two  or  more  defendants,  that  one  or  more  of  them, 
pay  to  the  people  ai  iine,  not  exceeding  two  thousand  dollars.  [Note 
2409.] 

§  2\u  Where  two  pr  more  persona  claim  to  be  entitled  to  the  same 
office  or  franchise,  the  attorney-general  may  bring  the  action  against 
all,  to  determine  their  respective  rights  thereto.     [Note  2410.] 
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§  21.  Where  final  judgment  has  been  rendered,  upon  the  ri^t  and      §§  2t-73 
in  favor  of  the  person  so  alleged  to  be  entitled,  he  may  recover,  by  ^^^j^  ^^ 
action,  against  the  defendant,  the  damages  which  he  has  sustained^  damageBfor 
in  consequence  of  the  defendant's  usurpation^  intrusion  into,  unlaws  usurpation 
ful  holding,  or  exercise  of  the  office:     [Note  2411.] 

§  2j*  Where  real  or  personal  property  has  been  forfeited,  or  a  Action  for 
penalty  incurred,  to  the  people  of  the  State,  or  to  an  officer,  for  ^e^tureor 
their  use,  pursuant  to  a  proviaon  of  law,  the  attorney'-general^  or  district 
the  district  attorney  of  the  county  in  which  the  action  is  triable,  attorney  or 
must  bring  an  action  to  recover  the  property  or  penalty,  if  such  an  attorney- 
action  has  not  already  been  brought  by  the  attorney-general^  in  a  court  ««^®ral 
having  jurisdiction  thereof.    Where  the  supreme  court  and  a  justice's 
court  have  concurrent  jurisdiction  of  the  action,  it  may  be  brought 
in  either,  at  the  election  of  the  attorney-general  or  district  attorney: 
INote  2412.] 

ARTICLE  4 

Powers  and  Duties  of  Public  OfficERS 

§  71.  At  any  time  after  the  day  when  it  is  the  duty  of  ihe  sheriff^  Attachment 
or  other  officer,  to  return,  deliver,  or  file  any  process,  or  other  against  sheriff 
paper,  by  the  provisions  of  law,  or  by  rules  of  the  court,  any  party  ^^j^*^®'^ 
entitled  to  have  such  act  done,  except  where'  otherwise  provided  by  faa^re  to 
law,  may  serve  on  the  officer  a  notice  to  return,  deliver  or  file  sucH  make  return 
process,  or  other  paper,  as  the  case  may  be,  within  ten  days,  orshow 
cause,  at  a  special  term  to  be  designated  in  said  notice,  why  an  at- 
tachment should  not  issue  against  him.    [Note  2413] 

§  72.  Where  [finalj  judgment  is  rendered,  upon  the  right  and  Possession 
in  favor  of  [thej  a  person  [soj^  alleged  in  the  complaint  to  be  en-  ^^  office 
titled  to  the  office  in  question,  he  may,  after  taking  the  oath  of  office;  ?,^^^t  ° 
and  giving  an  official  bond,  as  prescribed  by  law,  take  upon  himself 
the   execution   of   the   office.     He   must,    immediately   thereafter, 
demand  of  the  defendant  in  the  action,  delivery  of  all  the  books  and 
papers  in  the  custody,  or  under  the  control,  of  the  defendant,  belongs 
ing  to  the  office  from  which  the  defendant  has  been  so  excludedi 
[Note  2414.] 

§  73.  An  oath  or  affidavit,  required  or  authorized  by  law,  except  Officers 
an  oath  to  a  juror  or  a  witness  upon  a  trial,  an  oath  of  office,  and   ^^J^^^  *° 
an  oath  or  acknowledgment  required  by  law  to  be  taken  before  a  ^ath  or 
particular  officer,  may  be  taken  before  a  judge,,  clerk,  deputy  clerk,   affidavit 
or  special  deputy  clerk,  of  a  court,  a  notary  public,  mayor,  justice 
of  the  peace,  a  city  magistrate  of  any  of  the  cities  of  this  state,  or 
police  justice  thereof,  surrogate,  special  county  judge,  special  surro- 
gate, county  clerk,  deputy  county  clerk,  special  deputy  county  clerk, 
or  commissioner  of  deeds,  within  the  district  in  which  the  officer  is 
authorized  to  act;  and  when  certified  by  the  officer,  to  have  been 
taken  before  him,  may  be  used  in  any  court,  or  before  any  officer 
or  other  person.    [Note  2415.] 
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§  74.  Where  an  officer,  person,  board,  or  committee,  has  been 
heretofore,  or  is  hereafter  authorized  by  law,  to  take  or  hear  tes- 
timony, or  to  hear  or  receive  an  affidavit,  or  to  take  a  deposition, 
in  relation  to  a  matter,  concerning  which  he  or  it  has  a  duty  to  per- 
form, the  officer  or  person,  or  a  member  of  the  board  or  committee, 
may  administer  an  oath,  for  that  purpose. 

Where  an  officer,  person,  board,  or  conmiittee,  to  whom  or  to  which 
application  is  made  to  do  an  act  in  an  official  capacity,  requires 
information  or  proof,  to  enable  him  or  it  to  decide  upon  the  propriety 
of  doing  the  act,  he  or  it  may  receive  an  affidavit  for  that  purpose. 
[Note  2416.] 

§  75.  An  oath  or  affidavit  required,  or  which  may  be  received, 
in  an  action,  special  proceeding,  or  other  matter,  maj'^  be  taken, 
without  the  state,  except  where  it  is  otherwise  specially  prescribed 
by  law,  before  an  officer  authorized  by  the  laws  of  the  state,  to  take 
and  certify  the  acknowledgment  and  proof  of  deeds,  to  be  recorded 
in  the  state;  and,  when  certified  by  him  to  have  been  taken  before 
him,  and  accompanied  with  the  like  certificates,  as  to  his  official 
character  and  the  genuineness  of  his  signature,  as  are  required  to 
entitle  a  deed  acknowledged  before  him  to  be  recorded  within  the 
state,  may  be  used,  as  if  taken  and  certified  in  this  state,  by  an  officer 
authorized  by  law  to  take  and  certify  the  same.     [Note  2417.] 

§  76.  An  [A  sheriff,  or  other]  officer,  serving  a  mandate,  must, 
upon  the  request  of  the  person  served,  deliver  to  him  a  copy 
thereof,  without  compensation.    [Note  2418.]  • 

§  77.  An  [A  sheriff  or  other]  officer,  to  whoni  a  mandate  is 
directed  and  delivered,  must  execute  the  same  according  to  the 
command  thereof,  and  make  return  thereon  of  his  proceedings, 
under  his  hand.  [For  a  violation  of  this  provision,  he  is  liable  to 
the  party  aggrieved,  for  the  damages  sustained  by  him;  in  addition 
to  any  fine,  or  other  punishment  or  proceeding,  authorized  by  law. 
A  mandate  directed  and  delivered  to  a  sheriff  may  be  returned,  by 
depositing  the  same  in  the  post-office,  properly  inclosed  in  a  post- 
paid wrapper,  addressed  to  the  clerk,  at  the  place  where  his  office 
is  situated;  unless  the  officer,  making  the  return  in  the  name  of  the 
sheriff,  resides  in  the  place  where  the  clerk's  office  is  situated.]  [Note 
2419.] 

ARTICLE  5' 

[Delivery  of]  Public  Books  and  Records 

§  81.  The  record  of  a  conveyance  of  real  property,  or.  any  other 
record  or  document,  whereof  a  transcript  duly  certified  may  by 
law  be  read  in  evidence,  shall  not  be  removed,  by  virtue  of  a  sub- 
poena duces  tecum,  from  the  office  in  which  it  is  kept,  except  tem- 
porarily, by  the  clerk  having  it  in  custody,  to  a  term  or  a  sitting 
of  the  court  of  which  he  is  clerk,  or  by  the  officer,  having  it  in  custody, 
to  a  term  or  sitting  of  a  court,  or  a  trial  before  a  referee,  held  in  the 
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city  or  town  where  the  office  is  situated;  but  the  records  kept  by  §§  82-83 
the  register  of  the  county  of  New  York  and  the  register  of  the  county  — — — 
of  Kings  shall  not  be  removed  except  by  an  order  of  court  made 
as  in  this  section  provided.  Where  any  such  record  is  required  at 
any  other  place,  or  any  record  kept  by  the  register  of  the  county 
of  New  York  or  the  register  of  the  county  of  Kings,  is  required  at 
a  term  or  sitting  of  a  court  or  a  trial  before  a  referee,  it  may  be 
removed,  by  order  of  the  supreme  court,  or  a  county  court,  made 
in  court,  and  entered  in  the  minutes;  specifying  that  the  produc- 
tion of  the  original  instead  of  the  transcript,  is  necessary.  [Note 
2420.] 

ARTICLE  6 A 

•  

Fine 

§  82.  Where  a  [final  order  awards  a  peremptory  mandamus,  J  Fmeupon 
judgment  direct[ed]5  [to]  a  public  officer,  board,  or  other  body,  public  officer 
[commanding  him  or  them]  to  perform  a  public  duty,  enjoined  in  judgment 
upon  him  or  them  by  special  provision  of  law,  if  it  appears  to  the 
court,  that  the  officer,  or  one  or  more  members  of  the  board  or  body, 
have,  without  just  excuse,  refused  or  neglected  to  perform  the  duty 
so   enjoined,   the   CDurt,    besides    awarding    [to  the  relator  his] 
damages  and  costs,  [as  prescribed  in  this  article,]  may,  in  the  same 
order,  impose  a  fine,  not  exceeding  two  hundred  and  fitty  dollars,  upon 
the  officer,  or  upon  each  member  of  the  board,  who  has  so  refused  or 
neglected.     The  fine,  when  collected,  must  be  paid  into  the  treasury 
of  the  state;  and  the  payment  thereof  bars  any  action  for  a  penalty, 
incurred  by  the  person  so  fined  by  reason  of  his  refusal  or  neglect 

to  perform  the  duty  so  enjoined.     [Note  2421.] 

# 

ARTICLE  6B 

Testimony  Before  Pvhlic  Officer 

§  83.  When  a  judge,  or  an  arbitrator,  referee,  or  other  person, 
or  a  board  or  committee,  or  a  committee  of  either  house  of  the  legis-  Subpoena  by 
lature,  or  a  joint  committee  thereof,  duly  empowered  by  resolution  p^^itt^ 
or  act  to  sit  and  take  testimony  during  the  session  thereof,  or  after  board  or 
the  adjournment  thereof,  has  been  heretofore  or  is  hereafter  expressly  other  person 
authorized  by  law  to  hear,  try  or  determine  a  matter,  or  to  do  any 
other  act  in  an  official  capacity,  in  relation  to  which  proof  may  be 
taken,  or  the  attendance  of  a  person  as  a  witness  may  be  required; 
or  to  require  a  person  to  attend,  either  before  him  or  it,  or  before 
another  judge,  or  officer,  or  a  person  designated  in. a  commission 
issued  by  a  court  of  another  state  or  country,  to  give  testimony, 
or  to  have  his  deposition  taken  or  to  be  examined;  a  subpoena  may 
be  issued,  by  and  under  the  hand  of  the  judge,  arbitrator,  referee, 
or  other  person,  or  the  chairman  or  a  majority  of  the  board  or  com- 
mittee, requiring  the  person  to  attend;  and  also,  in  a  proper  case 
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to  bring  with  him  a  book-  or  a  paper.  The  subpoena  must 
be  served,  [as  prescribed  in  section  852  of  this  act.]^  in  the  same 
manner  a&  a  subpoena  i&sued  out  of  a  court  of  record.  This  section 
does  not  apply  to  a  matter  ari^g,  or  an  act  to  be  done  in  an 
a/^ion  in  a  court  of  record;  rwr  [The  foregoing  sections  of  this 
title  do  not  apply],  to  a  subpoena  issued  by  a  justice  of  the  peace; 
or  to  a  witness  subpoenaed  to  attend  a  court  held  by  a  justice  of 
the  peace;  or  to  a  case  where  special  provision  is  otherwise  made  by 
law;  for  compelling  the  attendance  of  a  witness.     [Note  2422.] 

§  84.  A  person  who  is  duly  subpoenaed,  as  prescribed  in  the  last 
section,  must  obey  the  subpoena.  If  he  fails  so  to  do,  without  a 
reasonable  excuse,  he  is  liable,  in.  addition  to  any  other  punishment 
which  may  be  lawfully  inflicted  therefor,  for  the  damages  sustained 
by  the  person  aggrieved,  in  consequence  of  the  failure,  and  fifty 
dollars  in  addition  thereto,  to  be  recovered  [as  prescribed  in  sec- 
tion* 853  of  this  act.J'fcy  action.  If  he  fails  to  attend  the  person 
issuing  the  subpoena,  if  he  is  a  judge  of  a  court  of  record  or  not  of 
record,  or  if  not,  then  any  judge  of  such  a  court,  upon  proof,  by 
affidavit  of  the  failure  to  attend,  must  issue  a  warrant  to  the  sheriff 
of  the  county  commanding  him  to  apprehend  the  defaulting  witness, 
and  bring  him.  before  the  officer,  person,  or  body,  before  whom  or 
which  his  attendance  was  required.    [Note  2423.] 

§  85.  If  the  person  subpoenaed  and  attending  or  brought  as  pre- 
scribed in  the  last  section,  before  an.  officer.,  or- other  person  or  a 
body,  refuses  without  reasonable  cause  to  be  examined,  or  to  answer 
a  legal  and  pertinent  question,  or  to  produce  a  book  or  paper  which 
he  was  directed  to  bring  iDy  the  terms  of  the  subpoena,  or  to  sub* 
scribe  his  deposition  after  it  has  been  correctly  reduced  to  writing, 
the  person  issuing  the  subpoena,  if  he  is  a  judge  of  a  court  of  record; 
or  not  of  record,  may  forthwith,  or  if  he  is  not,  then  any  judge  of 
such  court  may  upon  proof  by  affidavit  of  the  facts  by  warrant 
commit  the  offender  to  jail,  there  to  remain  until  he  submits  to  do 
the  act  which  he  wa,s  so  required  to  do  or  is  di^scharged,  according 
to  law.     [Note  2424.] 

§  %6,  A  warrant  of  commitment,  issued  as  prescribed  in  the  last 
section,  must  specify  particularly  the  cause  of  the  commitment; 
and,  if  the  witness  is  committed  for  refusing  to  answer  a  question, 
the  question  must  be  inserted  in  the  warrant.    [Note  2425.] 

§  87.  A  warrant  to  apprehend  or  commit  a  person,  [issued  as 
prescribed  in  this  title,]  subpoenaed  as  a  vdtnesSy  must  be  directed 
to  the  sheriff  of  the  county  where  the  person  is,  and  must  be  executed 
by  him,  in  the  same  manner,  as  a  similar  mandate  issued,  by  a  court 
of  record,  in  an  action.  .  [Note  2426.] 

§  2.  The  title  of  Article  5  is  hereby  amended  so  as  to  read  as 
follows:    "  Public  Books  and  Records."    [Note  2427.] 

§  3.  This  act  shall  take  effect  September  first,  nineteen  hundred 
and  sixteen. 


REAL  PROPERTY  LAW 

(Provisions  from  the  Code  of  Civil  Procedure  down  to  January  1, 

1915,  assigned  to  the  Real  Property  Law.) 
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Real  Property  Law 

An  Act  to  amend  chapter  fifty-two  of  the  laws  of  nineteen  hundred 
and  nine,  entitled  "An  act  relating  to  real  property,  constituting 
chapter  fifty  of  the  Consolidated  Laws." 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly y  do  enact  as  follows: 

Section  1.  The  Real  Property  Law  is  hereby  amended  by  adding 
thereto  the  following  articles  and  sections: 


ARTICLE  lA 

General  Provisions  •«  2-4 

§  2.  A  joint  tenant  or  a  tenant  in  conmion  of  real  property,  or  Action  by 
his  executor  or  administrator,  may  maintain  an  action  to  recover  joint  tenant 
his  just  proportion  against  his  co-tenant,  who  has  received  more  or  tenant  in 
than  his  own  just  proportion,  or  against  his  executor  or  administrator,  common 
[Note  2428.] 

§  3.  An  action  or  redeem  real  property  from  a  mortgage,  with  or  ^^^tion  to 
without  an  account  of  rents  and  profits,  may  be  maintained  by  the  redeem  real 
mortg9.gor,  or  those  claiming  under  him,  against  the  mortgagee  in   property 
possession,  or  those  claiming  under  him,  unless  he  or  they  have  frommort- 
continuously  maintained  an  adverse  possession  of  the  mortgaged  ^^® 
premises,  for  twenty  years  after  the  breach  of  a  condition  of  the 
mortgage,  or  the  non-fulfilment  of  a  covenant  therein  contained. 
[Note  2429.] 

§  4.  A  person  entitled  to  claim  real  property,  after  the  death  Action  for 
of  another  who  has  a  prior  estate  therein,  may,  not  oftener  than  production 
once  in  each  calendar  year,  [apply  by  petition  to  the  supreme  of  life  tenant 
court,  at  a  special  term  thereof,  held]  commence  an  action  by  a 
summons  to  appear  within  the  judicial  district,  wherein  the  property, 
or  a  part  thereof,  is  situated,  for  [an  order,  directing]  the  pro- 
duction of  the  tenant  for  life,  [as  prescribed  in  this  title,]  by  a 
person,  [named  in  the  petition,]  against  whom  an  action  of  eject- 
ment to  recover  the  real  property  can  be  maintained,  if  the  tenant 
for  life  is  dead;  or,  where  there  is  no  such  person,  by  the  guardian, 
husband,  trustee,  or  other  person,  who  has,  or  is  entitled  to,  the 
custody  of  the  person  of  the  tenant  for  life,  or  the  care  of  his  estate. 
The  possession  of  real  property,  which  has  been  awarded  to  the 
[petitioner,  as  prescribed  in  this  title,]  plaintiff  upon  the  presump- 
tion of  the  death  of  the  person,  upon  whose  life  the  prior  estate 
depends,  must  be  restored,  by  the  order  of  the  court,  to  the  person 
evicted,  or  to  his  heirs  or  legal  representatives,  upon  the  [petition] 

[375] 


376 


Real  Property  Law 


§§S-^ 


Damages  by 

evicted 

person 


Action  for 
damages  to 
trees  and 
wood 


Damages  in 
action  ior 
injury  to 
trees,  etc. 


Action  for 
trespass 


complainant  of  the  latter,  and  proof,  to  the  satisfaction  of  the  court, 
that  the  person  presumed  to  be  dead  is  Uving.  The  proceedings 
[upon  such  an  application]  inaueh  an  action  are  the  same,  as  pre- 
scribed [in  this  title,]  upon  the  "[application]  complaint  of  the  per- 
gOn  to  whom  possession  is  awarded.     [Note  2430.] 

§  5.  A  person  evicted,  [as  prescribed  in  this  title,]  in  an  action 
to  produce  a  life  tenant  may,  if  the  presumption,  upon  which  he  is 
evicted,  is  erroneous,  maintain  an  action  against  the  person  who 
has  occupied  the  property,  or  his  executor  or  administrator,  to 
recover  the  rents  and  profits  of  the  property,  during  the  occupation 
while  the  person,  upon  whose  life  the  prior  estate  depends,  is  or  was 
jiving.     [Note  2431.] 

§  6.  If  any  person  cuts  down  or  carries  off  any  wood,  underwood, 
tree,  or  timber,  or  girdles  or  otherwise  despoils  a  tree  on  the  land 
of  another,  without  the  owner's  leave;  or  on  the  common,  or  other 
land,  of  a  city,  village,  or  town,  without  having  right  or  priv'lege 
in  those  lands,  or  license  from  the  proper  officer;  an  action  may  be 
maintained  against  him,  by  the  owner,  or  the  city,  village  or  town, 
as  the  case  may  be.     [Note  2432.) 

^  7.  [In  an  action  brought  as  prescribed  in  the  last  section, 
the  plaintiff  may  state  in  his  complaint  the  amount  of  Jiis  damages, 
and  demand  judgment  for  treble  the  sum  so  stated.  Thereupon,  if 
the  inquisition,  or,  where  issues  of  fact  are  tried,]  Where  the  verdict, 
report  or  decision,  awards  .[^im]  the  plaintiff,  in  an  action  provided 
in  the  preceding  section,  any  damages,  he  is  entitled  to  judgment  for 
treble  the  sum  so  awarded,  except  that  in  either  of  the  following 
cases,  [judgment  must  be  rendered  for]  he  is  entitled  to  single  dam- 
ages only: 

1.  Where  the  verdict,  report,  or  decision  finds  aflSrmatively  that 
the  injury,  for  which  the  action  was  brought,  was  casual  and  invol*- 
untary;  or  that  the  defendant,  when  he  conmiitted  the  injury,  had 
probai)le  cause  to  believe  that  the  land  was  his  own; 

2.  Where  the  defendant  has  pleaded,  and  the  verdict,  report,  or 
decision  finds  affirmatively,  that  the  injury,  for  which  the  action 
was  brought,  was  committed  by  taking  timber,  for  the  purpose  of 
making  or  repairing  a  pubUc  road,  or  a  pubUc  bridge,  or  by  taking 
any  wood,  underwood,  or  tree,  for  a  like  purpose,  by  authority  of  a 
commissioner  or  overseer  of  highways.     [Note  2433.] 

§  8.  A  person  in  possession  of  real  property,  as  guardian  or  trus- 
tee for  an  infant,  or  having  an  estate  determinable  upon  one  or 
more  lives,  who  holds  over  and  continues  in  possession,  after  the 
determination  of  his  trust  or  particular  estate,  without  the  express 
consent  of  the  person  then  immediately  entitled,  is  a  trespasser. 
An  action  may  be  maintained  against  him,  or  his  executor  pr  admin- 
istrator, by  the  person  so  entitled,  or  his  executor  or  administrator, 
to  recover  the  full  value  of  the  profits,  received  during  the  wrongful 
occupation.     [Note  2434.] 
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§  9.  7n  an  o/diimi  relating  to  real  property  the  court  or  a  judge  §§  9-21 

thereof  niay  make  an  order  for  a  survey  and  after  serving  a  copy  of  Action  for 

the  order,  [as  prescribed  in  the  last  section,]  upon  the  owner  or  damages  to 

occupanty  the  party  obtaining  it,  his  necessary  surveyors,  servants,  real  property 

and  agents,  may  enter,  for  the  purpose  of  making  the  survey,  upon  ^^  making 

the  rear  property  described  in  the  order,  and  may  there  make  the  ^^^^®y 
survey.     Each  person  so  entering  is  responsible  for  any  unnecessary 
injury  done  by  him;  and  the  party  procuring  the  order  is  responsihle 
for  such  an  injury,  done  by  any  person  so  entering.     [Note  2435.] 

§  9a.  The  attorney-general  may  maintain  an  action  to  vacate  or  Action  to 
annul  letters-patent,  granted  by  the  people  of  the  state,  in  either  J^J^^^ 
of  the  following  cases: 

1.  Where  they  were  obtained  by  means  of  a  fraudulent  sugges- 
tion, or  concealment  of  a  material  fact,  made  by,  or  with  the  knowl- 
edge or  consent  of,  the  person  to  whom  they  were  issued; 

2.  Where  they  were  issued  in  ignorance  of  a  material  fact,  or 
through  mistake; 

3.  Where  the  patentee,  or  those  claiming  under  him,  have  done 
or  omitted  an  act,  in  violation  of  the  terms  and  conditions  upon 
which  the  letters-patent  were  granted,  or  have,  by  any  other  means, 
forfeited  the  interest  acquired  under  the  same.     [Note  2436.] 


ARTICLE  2 

Tenure  of  Real  Property 

§  19.  Where  a  defendant  is  allowed  to  come  in  and  defend  after  Title  to  real 

substituted  service  and  the  defence  is  successful  and  restitution  is  ordered,  property 

the  title  to  property,  sold  to  a  purchaser  in  good  faith,  pursuant  to  J^^?^®  ^®^*^" 

a  direction  contained  in  the  judgment,  or  by  virtue  of  an  execution  ^^^ 
issued  upon  the  same,  shall  not  be  affected  thereby.     [Note  2437.] 

§  20.  Where  the  occupant,  or  those  under  whom  he  claims,  entered  Advetae 
into  the  possession  of  the  premises,  under  claim  of  title,  exclusive  possession 
of  any  other  right,  founding  the  claim  upon  a  written  instrument,  as  under  written 

u   •  £  J.V.  •         •  X-  J.1-      J  instrument 

being  a  conveyance  of  the  premises  in  question,  or  upon  the  decree  ^^  judgment 
or  judgment  of  a  competent  court;  and  there  has  been  a  continued 
occupation  and  possession  of  the  premises,  included  in  the  instrument, 
decree,  or  judgment,  or  of  some  part  thereof,  for  twenty  years,  under 
the  same  claim;  the  premises  so  included  are  deemed  to  have  been 
held  adversely:  except  that  where  they  consist  of  a  tract,  divided 
into  lots,  the  possession  of  one  lot  is  not  deemed  a  possession  of  any 
other  lot.     [Note  2438.] 

§  21.  For  the  purpose  of  constituting  an  adverse  possession,  by  Elements  of 
a  person  claiming  title,  founded  upon  a  written  instrument,  or  a  adverse 
judgment  or  decree,  land  is  deemed  to  have  been  possessed  and  occu-  possession 
pied  in  either  of  the  following  cases: 

1.  Where  it  has  been  usually  cultivated  or  improved; 

2.  Where  it  has  been  protected  by  a  substantial  inclosure; 
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3.  Where,  although  not  inclosed,  it  has  been  used  for  the  supply 
of  fuel,  or  of  fencing  timber,  either  for  the  purposes  of  husbandry, 
or  for  the  ordinary  use  of  the  occupant; 

4.  Where  a  known  farm  or  a  single  lot  has  been  partly  improved, 
the  portion  of  the  farm  or  lot  that  has  been  left  not  cleared,  or  not 
inclosed,  according  to  the  usual  course  and  custom  of  the  adjoining 
country,  is  deemed  to  have  been  occupied  for  the  same  length  of 
time,  as  the  part  improved  and  cultivated.     [Note  2439.] 

§  22.  Where  there  has  been  an  actual  continued  occupation  of 
premises,  under  a  claim  of  title,  exclusive  of  any  other  right,  but 
not  founded  upon  a  written  instrument,  or  a  judgment  or  decree, 
the  premises  so  actually  occupied,  and  no  others,  aire  deemed  to  have 
been  held  adversely.     [Note  2440.] 

§  23.  For  the  purpose  of  constituting  an  adverse  possession,  by  a 
person  claiming  title,  not  founded  upon  a  written  instrument,  or  a 
judgnient  or  decree,  land  is  deemed  to  have  been  possessed  and 
occupied  in  either  of  the  following  cases,  and  no  others: 

1.  Where  it  has  been  protected  by  a  substantial  inclosure; 

2.  Where  it  has  been  usually  cultivated  or  improved.     [Note  2441.] 

§  24.  Where  the  relation  of  landlord  and  tenant  has  existed 
between  any  persons,  the  possession  of  the  tenant  is  deemed  the  pos- 
session of  the  landlord,  until  the  expiration  of  twenty  years  after 
the  termination  of  the  tenancy;  or,  where  there  has  been  no  written 
lease,  until  the  expiration  of  twenty  years  after  the  last  payment 
of  rent;  notwithstanding  that  the  tenant  has  acquired  another  title, 
or  has  claimed  to  hold  adversely  to  his  landlord.  But  this  pre- 
sumption shall  not  be  made,  after  the  periods  prescribed  in  this 
section.     [Note  2442.] 

§  25.  The  right  of  a  person  to  the  possession  of  real  property  is  not 
impaired  or  affected,  by  a  descent  being  cast,  in  consequence  of 
the  death  of  a  person  in  possession  of  the  property.     [Note  2443.] 


§  26.  Where  the  plaintiff  has  taken  possession  of  real  property 
by  virtue  of  a  final  judgment,  in  ejectment,  his  possession  shall  not 
be  in  any  way  affected  by  the  vacating  of  the  judgment.  [Note 
2444.] 
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ARTICLE  6  §§208-^210 

Dower 

§  208.  An  action  for  dower  must  be  commenced  by  a  widow,  within  Limitation 
twenty  years  after  the  death  of  her  husband;  but  if  she  is,  at  of  action  for 
the  time  of  his  death  either:  ^^^®^ 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  con- 
viction of  a  criminal  offence,  for  a  term  less  than  for  hfe; 

The  time  of  such  a  disability  is  not  a  part  of  the  time  limited  by 
this  section.     [Note  2445.] 

§  209.  If,  at  any  time  before  [such]  a  claim  of  dower  has  become  Recognition 
barred  by  the  [above]  lapse  of  twenty  years,  as  prescribed  above,  of  dower 
the  owner  or  owners  of  the  lands  subject  to  such  dower,  being  in  ^^^J^"^® 
possession,  shall  have  recognized  such  claim  of  dower  by  any  state- 
ment contained  in  a  writing  under  seal,  subscribed  and  acknowledged 
in  the  manner  entitling  a  deed  of  real  estate  to  be  recorded,  or  if 
by  any  judgment  or  decree  of  a  court  of  record  within  the  same 
time  and  concerning  the  lands  in  question,  wherein  such  owner  or 
owners  are  parties,  such  right  of  dower  shall  have  been  distinctly 
recognized  as  a  subsisting  claim  against  said  lands,  the  time  after 
the  death  of  [her]  the  husband,  and  previous  to  such  acknowledg- 
ment in  writing  or  such  recognition  by  judgment  or  decree,  is  not  a 
part  of  the  time  limited  for  commencing  the  action.     [Note  2446.] 

§  210.  Where  a  widow  recovers,  in  an  action  therefor,  dower  in  Damages  in 
property,  of  which  her  husband  died  seized,  she  may  also  recover,  ^^^on  for 
in  the  same  action,  damages  for  withholding  her  dower,  to  the  amount  °^®^ 
of  one-third  of  the  annual  value  of  the  mesne  profits  of  the  property, 
with  interest;  to  be  computed,  where  the  action  is  against  the  heir, 
from  her  husband's  death,  or,  where  it  is  against  any  other  person, 
from  the  time  when  she  demanded  her  dower  of  the  defendant;  and 
in  each  case,  to  the  time  of  the  trial,  or  appUcation  for  judgment, 
as  the  case  may  be;  but  not  exceeding  six  years  in  the  whole.  The 
damages  shall  not  include  any  thing  for  the  use  of  permanent  im- 
provements, made  after  the  death  of  the  husband.  Where  a  widow 
recovers  dower,  in  a  case-  not  specified  [in  the  last  section,]  above 
she  may  also  recover,  in  the  same  action,  damages  for  withholding 
her  dower,  to  be  computed  from  the  commencement  of  the  action; 
but  they  shall  not  include  any  thing  for  the  use  of  permanent  im* 
provements,  made  since  the  property  was  aUened  by  her  husband. 
In  all  other  respects,  the  same  must  be  computed  as  prescribed  in 
[the  last]  this  section.  [The  last  two]  this  section[s]  does  not 
authorize  the  recovery,  against  a  defendant  who  is  joined  with 
others,  of  damages  for  withholding  dower,  in  any  portion  of  the 
property  not  occupied  or  claimed  by  him.     [Note  2447.] 
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§§211-218  §  211.  Where  a  widow  recovers  dower  in  real  property  aUened 
by  the  heir  of  her  husband,  she  may  recover,  in  a  separate  action 
against  him,  her  damages  for  withholding  her  dower,  from  the  time 
of  the  death  of  her  husband  to  the  time  of  the  alienation,  not  exceed- 
ing six  years  in  the  whole.  The  sum  recovered  from  him  must  be 
deducted  from  the  sum,  which  she  would  otherwise  be  entitled  to 
recover  from  the  grantee;  and  any  sum  recovered  as  damages  from 
the  grantee,  must  be  deducted  from  the  sum,  which  she  would  other- 
wise be  entitled  to  recover  from  the  heir.     [Note  244S.] 

§  212.  If  the  defendant,  in  an  action  for  dower,  aliens  the  real 
property  in  question,  after  the  filing  of  a  notice  £,  as  prescribed  in 
section  1670  of  this  act]  of  pendency  of  action  and  an  execution 
against  him  for  the  plaintiff's  damages  is  returned  wholly  or  partly 
unsatisfied,  an  action  may  be  maintained  by  the  plaintiff  against 
any  person,  who  has  been  in  possession  of  the  property,  under  the 
defendant's  conveyance,  to  recover  the  unsatisfied  portion  of  the 
damages,  for  a  time  not  exceeding  that,  during  which  he  possessed  the 
property.     [Note  2449.] 

§  213.  The  acceptance  by  a  widow,  of  an  assignment  of  dower, 
in  satisfaction  of  her  claim  upon  the  property  in  question,  bars  an 
action  for  dower,  and  may  be  pleaded  by  any  defendant.  [Note 
2460.] 

§  214.  A  person  claiming  as  owner,  an  estate  in  fee,  for  life,  or  for 
years,  in  real  property,  may  maintain  an  action  against  a  woman, 
who  claims  to  have  a  right  of  dower  in  the  whole  or  a  part  of  the 
property,  to  compel  the  determination  of  her  claim.'    [Note  2451.1 

§  215.  An  action  to  determine  a  vridow's  claim  for  dower,  cannot 
be  commenced  until  after  the  expiration  of  four  months  after  the 
death  of  defendant's  husband.     [Note  2452.] 

§  216.  Where  an  undertaking  is  given  [as  prescribed  in  the  last 
section,]  to  stay  proceedings  in  an  action  for  dower ,  the  damages  to 
be  paid,  upon  the  vacating  of  the  injunction  order,  or  the  decision 
of  the  action  against  the  party  obtaining  it,  shall  include,  not  only 
the  reasonable  rents  and  profits  of  the  real  property,  recovered  by 
the  verdict,  report,  or  decision,  but  all  waste  committed  upon  the 
property,  after  the  granting  of  the  injunction.     [Note  2453.] 

§  217.  The  plaintiff  in  an  action  for  dower  may,  from  time  to 
time,  maintain  an  action  against  the  owner,  or  a  person  who  was  the 
owner  of  the  property,  to  recover  any  instalment  of  the  sum,  [so] 
awarded  to  her  for  her  dower,  which  became  due  during  his  ownership^ 
and  remains  unpaid.     [Note  2454.] 

§  218.  If  an  instalment  of  the  sum  awarded  to  plaintiff  in  an  auction 
for  dower  remains  due  and  unpaid,  she  may  maintain  an  .action  to 
procure  a  sale  of  the  property,  and  enforce  the  payment  of  the 
instalments,  due  and  to  become  due,  out  of  the  proceeds  of  the  sale. 
[Note  2455.] 
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§  219.  If,  at  any  time  in  an  ajction  to  recover  any  instalment  of  a.  §§  2t^234 

■swm  awarded  for  dower,  it  is  made  to  appear  to  the  court,  that  the  Modifying 

.rental  value  of  the  real  property  has  materially  increased  or  dimin-  judgment 

ished,  the  court  may,  by  an  order,  to  be  made  upon  notice  to  all  in  dowa? 
the  persons  interested,  modify  the  final  judgment,  by  increasing 
•or  diminishing  the  sum  to  be  paid  to  the  plaintiff.     [Note  2456.] 

§  219a.  In  making  [the J  an  admeasurement  [s]  of  dower  [they  Improve- 
must  take  into  J  consideration  shall  be  given  to  any  permanent  im-  ^^*^  ^^ 
provements  made  upon  the  real  property,  after  the  death  of  the  n^ent  of  '^ 
plaintiff's  husband,  or  after  the  alienation  thereof  by  him;  and,  if  dower 
practicable,  those  improvements  must  be  awarded  within  the  part 
not  laid  off  to  the  plaintiff;  or,  if  it  is  not  practicable  so  to  award 
them,  a  deduction  must  be  made  from  the  part  laid  off  to  the  plain- 
tiff, proportionate  to  the  benefit  which  she  will  derive  from  so  much 
of  those  improvements,  as  is  included  in  the  part  laid  off  to  her. 
(Note  2457.] 

§  219b.  A  married  woman  may  release  to  her  husband  in  an.  Release  of 
action  for  partition  her  inchoate  right  of  dower,  in  the  property  ^^^^^ 
directed  to  be  sold,  by  a  written  instrument,  duly  acknowledged  by. 
h«r  and  certified,  as  required  by  law  with  respect  to  the  acknowledg- 
ment of  a  conveyance  to  bar  her  dower;  which  must  be  filed  with 
the  clerk.  Thereupon,  the  share  of  the  proceeds  of  the  sale,  arising 
from  her  contingent  interest,  must  be  paid  to  her  husband.  [Note 
2458.] 

§  219c.  Where  a  portion  of  the  property  is  admeasured  and  laid  Lien  upon 
off  to  the  plaintiff  as  her  dower,  a  lien,  which  is  inferior  to  the  plain-  property 
tiff's  right  of  dower,  attaches,  during  the  life  of  the  plaintiff,  to  the-  ^^^er 
residue,  or  to  the  portion  or  share  of  the  residue  which  was  subject 
to  it,  as  if  the  portion  laid  off  to  the  plaintiff  had  not  been  a  part 
of  the  property.    [Note  2459.] 

§  219d.  In  an  action  for  dower  the  plaintiff's  title  to  each  distinct  Title  to 
parcel,  admeasured  and  laid  off  to  her,  [as  prescribed  in  this  sec-  property 
tion,l  is  that  of  an  estate  of  inheritance  in  fee  simple.    [Note  2460.]  ^^ower 

ARTICLE  7 

Landlord  and  Tenant  [General  note  2461] 

§  233.  Excevt  as  otherwise  provided  the  special  proceeding  for  the  Substitution 
summary  possession  of  real  property  is  abolished  and  such  relief  shall  of  summary 
be  obtained  hereafter  by  action  to  be  commenced  by  a  summons  to  appear,  summary 

[Note  2462.]  proceeding 

§  234.  An  entry  shall  not'  be  made  into  real  property,  but  in  a  Unlawful 
case  where  entry  is  given  by  law;  and,  in  such  a  case,  only  in  a  peace-  ^^^^  *?^ 
able  manner,  not  with  strong  hand,  nor  with  multitude  of  people,  of  real 
A  person  who  makes  a  forcible  entry  forbidden  by  this  section,  or  property 
who,  having  peaceably  entered  upon  real  property,  holds  the  pos- 
session thereof  by  force,  and  his  assigns,  under-tenants,  and   legal 


382  Real  Property  Law 

§§  235       representatives,  may  be  removed  therefrom,  as  prescribed  [in  this 
title.]  by  law.     [Note  2463.] 


Removal  of  §  235.  In  either  of  the  following  cases,  a  tenant  or  lessee  at  will, 

tenant  at         or  at  sufferance,  or  for  part  of  a  year,  or  for  one  or  more  years,  of 
will,  etc.  j.qq\  property,  including  a  specific  or  undivided  portion  of  a  house, 

or  other  dwelling,  and  his  assigns,  under-tenants,  or  legal  repre- 
sentatives, may  be  removed  therefrom  [,  as  prescribed  in  this  title:] 
by  an  action  to  be  commenced  by  a  summons  to  appear: 

1.  When  he  holds  over  and  continues  in  possession  of  the  demised 
premises,  or  any  portion  thereof,  after  the  expiration  of  his  term, 
without  the  permission  of  the  landlord;  including,  elsewhere  than 
in  the  city  of  New  York  and  Brooklyn,  a  case  where  the  person 
to  be  removed  became  the  occupant  of  the  premises  as  a  servant 
or  employee  and  the  relation  of  master  and  servant  or  employer 
and  employee  has  been  lawfully  terminated  or  the  time  fixed  for 
such  occupancy  by  the  agreement  between  the  parties,  has  expired; 
but  if  by  such  agreement  the  servant  was  to  be  permitted  to  occupy 
such  premises  for  a  period  beyond  the  term  of  employment  such 
removal  shall  not  be  had  under  this  subdivision  unless  such  period 
so  permitted  for  occupancy  has  expired,  or  the  relation  of  master 
and  servant  or  employer  and  employee  was  lawfully  terminated 
before  the  expiration  of  such  term  of  employment;  but  nothing 
in  this  subdivision  contained  shall  be  construed  as  preventing  the 
removal  of  such  occupant  in  any  other  lawful  manner; 

2.  Where  he  holds  over,  without  the  like  permission,  after  a 
default  in  the  payment  of  rent,  pursuant  to  the  agreement  under 
which  the  demised  premises  are  held;  [and  a  demand  of  the  rent 
has  been  made,  or  at  least  three  days^  notice  in  writing  requiring, 
in  the  alternative,  the  payment  of  the  rent,  or  the  possession  of 
the  premises,  has  been  served,  in  behalf  of  the  person  entitled  to 
the  rent,  upon  the  person  owing  it,  as  prescribed  in  this  title  for 
the  service  of  a  precept.] 

3.  Where  in  any  city  in  this  state  he  holds  over  and  continues 
in  possession  of  the  demised  premises,  or  any  portion  thereof,  after 
default  in  the  payment,  for  sixty  days  after  the  same  shall  be  pay- 
able, of  any  taxes  or  assessments  levied  on  such  demised  premises 
which  he  has  agreed  in  writing  to  pay  pursuant  to  the  agreement 
under  which  the  demised  premises  are  held,  and  a  demand  for  the 
payment  of  such  taxes  or  assessments  has  been  made,  or  at  least 
three  days^  notice  in  writing,  requiring,  in  the  alternative,  the  pay- 
ment thereof  and  of  any  interest  and  penalty  thereon,  or  the  pos- 
session of  the  premises,  has  been  served,  in  behalf  of  the  landlord, 
upon  the  lessee,  as  prescribed  [in  this  title]  for  the  service  of  a  precept. 
An  acceptance  of  any  rent  by  the  lessor  or  his  legal  representatives 
shall  not  be  construed  as  a  waiver  of  the  agreement  of  the  lessee 
to  pay  taxes  or  assessments,  so  as  to  preclude  the  lessor  from  the 
benefits  of  this  [chapter.]  section; 

4.  Where  he,  being  in  possession  under  a  lease  for  a  term  of  three 
years  or  less,  has,  during  the  term,  taken  the  benefit  of  an  insolvent 


Landlord*  and  Tenant  383 

act,  or  has  been  adjudicated  a  bankrupt,  under  a  bankrupt  law  of  §§  236-237 
the  United  States;  " 

5.  Where  the  demised  premises,  or  any  part  thereof,  are  used  or 
occupied  as  a  bawdy-house,  or  house  or  place  of  assignation  for 
lewd  persons,  or  for  purposes  of  prostitution,  or  for  any  illegal  trade 
or  manufacture,  or  other  illegal  business.    [Note  2464.] 

§  236.  In  either  of  the  following  cases,  a  person,  who  holds  over  Removal  of 
and  continues  in  possession  of  real  property,  after  notice  to  quit  tenant  hold- 
the  same  has  been  given,  as  prescribed  [in  section  2236  of  this  act,  J  i^gover 
by  section  2S9  of  this  article j   and   his   assigns,    tenants,   or   legal 
representatives,  may  be  removed  therefrom,  [as  prescribed  in  this 
title: J  by  an  action  to  be  commenced  by  summons  to  appear: 

1.  Where  the  property  has  been  sold  by  virtue  of  an  execution 
against  him,  or  a  person  under  whom  he  claims,  and  a  title  under 
the  sale  has  been  perfected; 

2.  Where  the  property  has  been  duly  sold,  upon  the  foreclosure 
by  advertisement  [by  proceedings  taken  as  prescribed  in  title  ninth 
of  this  chapter,  J  of  a  mortgage,  executed  by  him,  or  a  person  under 
whom  he  claims,  and  the  title  under  the  foreclosure  has  been  duly 
perfected; 

3.  Where  he  occupies  or  holds  the  property,  under  an  agreement 
with  the  owner  to  occupy  and  cultivate  it  upon  shares,  or  for  a 
share  of  the  crops,  and  the  time,  fixed  in  the  agreement  for  his  occu- 
pancy, has  expired; 

4.  Where  he,  or  the  person  to  whom  he  has  succeeded,  has  intruded 
into,  or  squatted  upon,  any  real  property,  without  the  permission 
of  the  person  entitled  to  the  possession  thereof,  and  the  occupancy, 
thus  commenced,  has  continued,  without  permission  from  the  latter; 
or,  after  a  permission  given  by  him  has  been  revoked,  and  notice 
of  the  revocation  given  to  the  person  or  persons  to  be  removed. 
[Note  2465.] 

§  237.  An  owner  or  tenant,  including  a  tenant  of  one  or  more  Action 
rooms  of  an  apartment  house  or  tenement  house,  of  any  premises  against 
within  two  hundred  feet  from  other  demised  real  property  used  or  bawdy- 
occupied  in  whole  or  in  part,  as  a  bawdy-house,  or  house,  or  place    ^"^® 
of  assignation  for  lewd  persons,  or  for  purposes  of  prostitution,^  or 
any  domestic  corporation  organized  for  the  suppression  of  vice, 
subject  to  or  which  submits  to  visitation  by  the  state  board  ol 
charities,  and  possesses  a  certificate  from  such  board  of  such  fact 
and  of  conformity  with  its  regulations,  may  serve  personally  upon 
the  owTiei:  or  landlord  of  the  premises,  so  used  or  occupied,  pr  upon 
his  agent,  a  written  notice,  requiring  the  owner  or  landlord  to  [make 
an  application  J  commence  an  action  for  the  removal  of  the  person 
so  using  or  occupying  the  same.     If  the  owner  or  landlord,  or  his 
agent,  does  not  [make  such  application,  J  commence  such  an  action 
within  five  days  thereafter;  or,  having  made  it,  does  not  in  good 
faith  diligently  prosecute  it;  the  person  or  corporation  giving  the 
notice  may  [make  an  application  J  commence  an  action  for  such  re- 
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moval  on  a  [petition  J  com^Z(W7it  stating*  the  jurisdictional  facts  which 
[application  j  action  shall  have  the  same  effect,  except  as  ot^rwise 
expresdy  prescribed,  [in  this  title,  J.  as  though  the  [applioacitjf  plain- 
t  ff  were  the  owner  or  landlord  of  the  premises,  and  shall  have  prece- 
dence over  any  similar  [application!  action  thereafter  made  by  such 
owner  or  landlord  or  to  one  theretofore  made  by  him  and  not  prose- 
cuted diligently  and  in  good  faith.    [Note  2466.] 

§  238.  [The  application]  An  action  to  recover  summary  possession 
of  real  property  may  be  [made J  brought  by: 

1.  The  landlord  or  lessor  of  the  demised  premises; 

2.  The  purchaser  upon  the  execution  or  foreclosure  sale; 

3.  The  person  forcibly  put  out  or  kept  out; 

4.  The  person  with  whom,  as  owner,  the  agreement  was  made, 
or  the  owner  of  the  property  occupied  under  an  agreement,  to  culti- 
vate the  property  upon  shares,  or  for  a  share  of  the  crops; 

5-  [or J  The  person  lawfully  entitled  to  the  possession  of  the 
property  intruded  into  or  squatted  upon,  as  the  case  requires; 

6.  [or  by  J  The  legal  representative,  agent,  or  assignee  of  the 
landlord,  purchaser,  or  other  person,  so  entitled  to  apply; 

7.  The  person  or  corporation  authorized  to  proceed  [under 
section  twenty-two  hundred  and  thirty-seven  of  this  act.]  to  remove 
persons  using  or  occupying  prendses  or  a  part  thereof  as  a  hawdy-housej 
or  house,  or  place  of  assignation  for  lewd  persons]  or  for  purposes  of 
prostitution,     [Note  2467.] 

§  239.  Where  the  person  to  be  removed  is  a  tenant  at  will,  or  at 
sufferance,  [the  petition  must  state  the  facts,  showing  that  the 
tenancy  has  been  terminated,  by  giving]  notice  to  remove  must 
he  given  as  provided  by  section  228  of  this  act.  [as  required  by 
law.]  Where  the  application  is  made  in  a  case  specified  in  section 
[2232]  236  of  this  [act,]  article  [the  petition  must  state  that] 
a  notice,  in  behalf  of  the  applicant,  requiring  all  persons  occupying 
the  property  to  quit  the  same,  by  a  day  therein  specified,  [has] 
must  have  been  either  served  personally  upon  the  person  or  persons 
to  be  removed,  or  affixed  conspicuously  upon  the  property,  at  least 
ten  days  before  the  day  specified  therein.  Where  the  tenant  holds 
over  without  permission,  after  default  in  the  payment  of  rent  .a  de- 
mand of  the  rent  must  be  made,  or  at  least  three  days^  notice  in  writing, 
requiring  in  the  alternative  the  payment  of  the  rent  or  the  possession 
of  the  premises,  must  be  served  in  behalf  of  the  person  entitled  to  the 
rent  upon  the  person  owing  it  as  provided  for  the  service  of  a  summons 
in  an  action  to  recover  summary  possession  of  real  property,     [Note  2468.  ] 

§  239a.  If  the  person  wUh  whom  a  summons  in  an  action  to  recover 
real  property  is  left  pursvjant  to  law  [be]  is  a  tenant  upon  the  property, 
[forfeits]  and  he  willfully  violates  any  of  the  provisions  relating  to 
the  service  or  delivery  of  such  a  summons^  he  shall  forfeit  to  his  land- 
lord the  value  of  three  years'  rent  of  the  premises  occupied  by  him. 
[Note  2469.] 
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§  239b.  Wfien    the   complaint    alleges  forcible    entry    or  f&reSbly  §§  239b- 
holding  possession  the  adverse  party  must  either  deny  the  forcible  239e 

entry,  or  the  forcible  holding  out,  or  allege,  in  his  defence,   that  g~^ : 

he,  or  his  ancestor,  or  those  whose  interest  he  claims,  had  been  in  forcible  entry 

quiet  possession  of  the  property,  for  three  years  together  next  before  or  possession 
the  alleged  forcible  entry  or  detainer;  and  that  his  interest  is  not 
ended  or  determined,  at  the  time  of  the  trial.     [Note  2470.] 

§  239c.  When  a  judgment  for  the  possession  of  real  property  is  re^  Damages  for 
versed  on  appeal  the  person  dispossessed  may  [alsoj  maintain  an  dispossession 
action,  to  recover  the  damages  which  he  has  sustained  by  the  dis- 
possession. .[Note  2471.] 

§  239d.  The  issuing  of  [a  warrant,]  an  execution  for  the  removal  of  Effect  of 
a  tenant  fron^  demised  premises,  cancels  the  agreement  for  the  use  of  execution  to 
the  premises,  if  any,  under  which  the  person  removed  held  them;  <ii«Possess 
and  annuls  accordingly  the  relation  of  landlord  and  tenant,  except 
that  it  does  not  prevent  a  landlord  from  recovering,  by  action,  any 
sum  of  money,  which  was,  at  the  time  when  the  [precept]  summons 
was  issued,  payable  by  the  terms  of  the  agreement,  as  rent  for  the 
premises;  or  the  reasonable  value  of  the  use  and  occupation  thereof 
to  the  time  when  the  [warrant]  execution  was  issued,  for  any  period 
of  time,  with  respect  to  which  the  agreement  does  not  make  any 
special  provision  for  payment  of  rent.     [Note  2472.] 

§  239e.  The  party,  against  whom  a  [final  order]  judgment  is  stay 
[made,]  rendered  requiring  the  delivery  of  possession  to  the  [peti- 
tioner,] piain^i^  may,  at  any  time  before  [a  warrant]  an  execution 
is  issued,  stay  the  issuing  thereof;  and  also  stay  an  execution  to  col- 
lect the  costs,  as  follows: 

1.  Where  the  [final  order]  judgment  establishes  that  a  lessee  or 
tenant  holds  over,  after  a  default  in  the  payment  of  rent,  or  of  taxes 
or  assessments,  he  may  effect  a  stay,  by  payment  of  the  rent  due, 
or  of  such  taxes  or  assessments,  and  interest  and  penalty,  if  any  there- 
on due,  and  the  costs  of  the  special  proceeding;  or  by  delivering  to  the 
judge,  or  justice,  or  the  clerk  of  the  court,  his  undertaking  to  the 
[petitioner,]  plaintiff  in  such  sum  and  with  such  sureties  as  the 
judge  or  justice  approves,  to  the  effect  that  he  will  pay  the  rent,  or 
such  taxes  or  assessments,  and  interest  and  penally  and  costs,  within 
ten  days,  at  the  expiration  of  which  time  [a  warrant]  an  execution 
may  issue,  unless  he  produces  to  the  judge  or  justice  satisfactory 
evidence  of  the  payment; 

2.  Where  the  [final  order]  judgment  establishes  that  a  lessee  or 
tenant  has  taken  the  benefit  of  an  insolvent  act,  or  has  been  ad- 
judicated a  bankrupt,  he  may  effect  a  stay,  by  paying  the  costs  of 
the  [special  proceeding,]  action  and  by  delivering  to  the  judge  or 
justice,  or  the  clerk  of  the  court,  his  undertaking  to  the  [petitioner,] 
plaintiff  in  such  a  sum  and  with  such  sureties  as  the  judge  or  justice 
approves,  to  the  effect,  that  he  will  pay  the  rent  of  the  premises, 
as  it  has  become,  or  thereafter  becomes  due; 
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§§  239f-  3.  Where  the  [final  order  J  judgment  establishes  that  the  person, 

250a  against  whom  it  is  made,  continues  in  possession  of  real  property, 
which  has  been  sold  by  virtue  of  an  execution  against  his  property, 
he  may  effect  a  stay,  by  paying  the  costs  of  the  [special  proceeding,  J 
action,  and  delivering  to  the  judge  or  justice,  or  the  clerk  of  the 
court,  an  affidavit,  that  he  claims  the  possession  of  the  property,  by 
virtue  of  a  right  or  title,  acquired  after  the  sale,  or  as  guardian  or 
trustee  for  another;  together  with  his  ilndertaking  to  the  [petitioner,  J 
plaintiff  in  such  a  sum  and  with  such  sureties  as  the  judge  or  justice 
approves,  to  the  effect,  that  he  will  pay  any  costs  and  damages, 
which  may  be  recovered  against  him,  in  an  action  of  ejectment  to 
recover  the  property,  brought  against  him  by.  the  [petitioner J 
plaintiff  within  six  months  thereafter;  and  that  he  will  not  commit 
any  waste  upon  or  injury  to  the  property,  during  his  occupation 
thereof. 

Where  an  undertaking  is  given,  in  a  case  specified  in  subdivision 
one  [first  of  the  last  sectionj  the  judge  or  justice  must  deliver  it  to 
the  person  against  whom  the  final  order  was  made,  upon  his  pro- 
ducing the  evidence  of  payment,  mentioned  in  that  subdivision.  If 
he  does  not  produce  such  evidence  within  ten  days,  the  judge  or 
justice  must  deliver  it  to  the  [petitioner. J  plaintiff.  In  evcy 
other  case  specified  [in  the  last  section]  herein  the  judge  or  justice 
must  deliver  the  undertaking  to  the  [petitioner,]  plaintiff, 
immediately  after  his  approval  thereof.     [Note  2473.] 


Scope  of 
article 


§  239f .  This  [title]  article  does  not  impair  the  rights  of  a  andlord 
lessor,  or  tenant,  in  a  case  not  therein  provided  for.  Where  a  special 
statutory  provision  confers  a  right  to  take  proceedings,  in  the  manner 
heretofore  prescribed  by  law,  for  the  summary  removal  of  a  person 
in  possession  of  real  property,  the  proceedings  thereunder  must  be 
taken  as  prescribed  in  this  [title.]  article  for  the  summory  possessicn 
of  real  property  and  the  Civil  Practice  Rules,  A  final  [crder,  made 
in  a  special  proceeding,  taken  as  prescribed  in  this  title,]  judgment 
in  such  an  action  for  summary  possession  is  not  a  bar  to  an  action  of 
ejectment,  to  recover  the  property  affected  thereby.     [Note  2474.] 
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ARTICLE  8 

Conveyances  and  Mortgages 

§  250a.  Where  real  property  is  sold  and  conveyed,  and,  at  the 
same  time,  a  mortgage  thereupon  is  given  by  the  purchaser,  to 
secure  the  payment  of  the  whole  or  a  part  of  the  purchase  money, 
the  lien  of  the  mortgage,  upon  that  real  property,  is  superior  to  the 
lien  of  a  previous  judgment  wholly  or  partly  for  a  sum  of  money  or 
directing  the  payment  of  a  sum  of  money  against  the  purchaser,  [Note 
2475.] 
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§  275.  The  conveyance  of  real  property  adjudged  to  he  sold  in  an  ^^  275-278 
a^Aion  or  proceeding  is  effectual,  to  pass  the  right,  title,  or  interest  7 
of  a  party  adjudged  to  be  sold.     [Note  2476.]  ofT^^prqp- 

erty  in  action 
or  proceeding 

§  276.  A  conveyance  of  property,  sold  by  virtue  of  an  execution,  Conveyance 
oi*  sold  pursuant  to  a  judgment,  which  specifies  the  particular  party  pursuant  to 
or  parties,  whose  right,  title  or  interest  is  directed  to  be  sold,  must  legal  pro- 
distinctly  state,  in  the  granting  clause  thereof,  whose  right,  title,  cee<"^8s 
or  interest  was  sold,  and  is  conveyed,  without  naming,  in  that  clause, 
any  of  the  other  parties  to  the  action;  otherwise,  the  purchaser  is 
not  bound  to  accept  the  conveyance,  and  the  officer  executing  it  is 
liable  for  the  damages,  which  the  purchaser  sustains  by  the  omission 
whether  he  accepts  or  refuses  to  accept  it.    [Note  2477.] 

§  277.  A  deed,  mortgage,  release  or  lease,  made  in  good  faith*  Conveyance 
[as  prescribed  in  this  title,  J  either  upon  an  application  in  behalf  pn  behalf  of 
of  the  infant  or  an  incompetent  person  or  pursuant  to  the  direc-  incompetent 
tions  contained  in  a  judgment  rendered  against  him,  has  the  same 
vaUdity  and  effect,  as  if  executed  by  the  person  in  whose  behalf 
it  was  executed,  and  as  if  the  infant  was  of  full  age  or  the  lunatic, 
idiot,  or  habitual  drunkard  was  of  sound  mind  and  competent  to 
manage  his  or  her  affairs.  And  the  same  shall  be  vaUd  and  effectual 
to  vest  in  any  purchaser  or  purchasers  any  interest  therein  of  any 
infant  not  in  being,  at  the  time  of  the  said  sale,  and  any  mortgage 
so  executed  shall  be  a  valid  Uen  and  charge  upon  the  contingent 
interest  of  any  infant  not  in  being,  at  the  time  of  the  execution  and 
delivery  of  the  same.  And  a  release  of  an  inchoate  right  of  dower 
as  authorized  by  this  title  shall  have  the  same  effect  as  if  the  wife 
had  joined  with  the  husband  in  a  deed  or  conveyance  of  the  prop- 
erty affected  thereby  and  had  duly  acknowledged  the  same  in  the 
manner  required  by  law  to  pass  the  estate  of  married  women.  [Note 
2478.] 

§  278.  When  [the]  an  appeal  is  from  a  judgment  in  favor  of  the  Sale  of  real 
owner  of  real  estate,  in  an  action  to  set  aside  a  conveyance  thereof,  property 
or  in  an  action  to  compel  the  specific  performance  of  a  contract  for  ^^^gj^^ 
the  sale  thereof,  such  owner  shall  have  the  same  right  to  sell  or  dis- 
pose of  the  same  as  though  no  appeal  had  been  taken;  unless  the 
appellant  shall  file  with  the  clerk  of  the  court  a  written  undertaking, 
in  a  sum  fixed  by  the  court,  or  a  judge  thereof,  upon  a  notice  to 
the  respondent  of  at  least  ten  days,  and  to  be  approved  by  such 
court  or  judge,  to  the  effect  that  the  appellant  will,  in  case  the  judg-. 
ment  appealed  from  shall  be  affirmed,  pay  to  such  owner  such  dam- 
ages as  he  may  suffer  by  reason  of  such  appeal,  not  exceeding  the 
amount  of  the  penalty  in  such  undertaking.    Such  undertaking  may 
be  filed  at  any  time  during  the  appeal,  but  any  sale  of  such  real 
estate  or  contract  to  sell  the  same  in  good  faith  and  for  a  valuable 
consideration,  after  said  judgment  and  before  the  filing  of  such 
undertaking,  shall  be  as  valid  as  if  such  undertaking  had  not  been 
filed.     In  case  such  undertaking  shall  not  be  filed,  the  respondent 
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§§  333-457  shall  be  entitled*  at  any  time  during  such  appeal,  to  an  order  dis- 

'  charging  of  record  any  notice  of  pendency  of  action  filed  in  the 

action,  and,  in  an  action  to  compel  the  specific  performance  of  & 
contract  for  the  sale  of  real  estate,  also  canceling  and  discharging 
of  record  said  contract,  in  case  the  same  has  been  recorded.  [Note 
2479.] 

ARTICLE  9 
Recording  Instruments  Affecting  Real  Property 


Recording 
judgment- 
roll  in  par- 
tition 


§  as.  An  exemplified  copy  of  the  judgment-roll,  or  of  the  final 
judgment,  in  an  action  for  partition,  may  be  recorded,  in  the  office 
for  recording  deeds,  in  each  county  in  which  any  real  property 
affected  thereby  is  situated..    [Note  2480.] 


Action  to 
recover  real 
property 
after  default 
in  rent 


Action  of 
ejectment  by 
mortgagee 


Action  to 
recover 
mortgaged 
premises  by 
ejectment 

Action  for 
dower  a  bar 
to  action  of 
ejectment 

Action 
to  secure 
dower  by 
ejectment 

Action  of 
ejectment  by 
remainder- 
man 


ARTICLE  U 

Recovery  of  Real  Property 

452.  When  six  months'  rent  or  more  is  in  arrear,  upon  a  grant 
reserving  rent,  or  upon  a  lease  of  real  property,  and  the  grantor 
or  lessor,  or  his  heir,  devisee,  or  assignee,  has  a  subsisting  right  by 
law  to  re-enter  for  the  failure  to  pay  the  rent,  he  may  maintain  an 
action  to  recover  the  property  granted  or  demised,  without  any 
demand  of  the  rent  in  arrear,  or  re-entry  on  the  property.  [Note 
2481.] 

453.  A  mortgagee,  or  his  assignee  or  other  representative,  cannot 
maintain  [such]  an  action,  of  ejedmentj  to  recover  the  mortgaged 
premises.    [Note  2482.] 

§  454.  A  mortgagee,  or  his  assignee  or  other  representative, 
cannot  [maintain  such  an  action  to  J  recover  the  mortgaged  premises 
by  an  action  for  the  recovery  of  real  property,     [Note  2483.] 

§  455.  An  action  of  ejectment  cannot  be  maintained  in  a  case  where 
an  action  for  dower  may  be  maintained.  [,  as  prescribed  in  article 
third  of  this  title.]     [Note  2484.] 

§  456.  [Such]  An  action  for  the  recovery-of  real  property  cannot  be 
maintained  in  a  case  where  an  action  for  dower  may  be  maintained. 
[,  as  prescribed  in  article  third  of  this  title.]     [Note  2485.] 

§  457.  Where  a  tenant  for  life,  or  for  a  term  of  years,  suffers 
judgment  to  be  taken  against  him,  by  consent  or  by  default,  in  an 
action  of  ejectment,  or  an  action  for  dower,  the  heir,  or  persoa 
owning  the  reversion  or  remainder,  may,  after  the  determin^ioa 
of  the  particular  estate,  maintain  an  action  of  ejectment  to  recover 
the  property.     [Note  2486.] 
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§  458,  Where  letters  patent  or  a  grant  of  real  property,  issued  or  §§  458-462 
made  by  the  people  of  the  state,  are  declared  void  by  the  determina-  '7T.      ' 
tion  of  a  competent  court,  rendered  upon  an  allegation  of  a  fraudulent  ejectment 
suggestion  or  concealment,  or  of  a  forfeiture  or  mistake,  or  ignorance  after  annul- 
of  a  material  fact,  or  wrongful  detaining,  or  defective  title;  an  action  ment  of 
of  ejectment,  to  recover  the  premises  in  question,  may  be  commenced,  ^®*J^ 
either  by  the  people,  or  by  a  subsequent  i>atentee  or  grantee  of  the  ^ 
same  premises,  his  heirs,  or  assigns,  within  twenty  years  after  the 
determination  is  made;  but  not  after  that  period.     [Note  2487.] 

§  459.  In  [suchj  a  case  where  two  or  more  defendants  occupy  Action 
different  apartments  in  a  building  in  an  acton  to  recover  the  build-  *8ainat 
ing  and  its  curtilage,  the  plaintiff  is  entitled  to  judgment  jointly  a^l^^n^ 
against  all  the  defendants  who  are  liable  to  him.     [Note  2488.] 

§  460.  Where  two  or  more  persons  are  entitled  to  the  possession  Action  by 

of  real  property,  as  joint  tenants  or  tenants  in  common,  one  or  joint  tenants 

more  of  them  may  maintain  [such  J  an  action  ofvjedment  to  recover  ^^^^  [^ 

his  or  their  undivided  shares  in  the  property,  in  any  case  where  such  ejectment 
an  action  might  be  maintained  by  all.     [Note  2489.] 

§  461.  An  action  of  ejectment  cannot  be  maintained  where  in  any  Action  of 
city  the  real  property  consists  of  a  strip  of  land  not  exceeding  six  f  jectment 
inches  in  width  upon  which  there  stands  the  exterior  wall  of  a  build-  |^^  ^(S^ 
ing  erected  partly  upon  said  strip  and  partly  upon  the  adjoining  lot,  exceeding 
and  a  building  has  been  erected  upon  land  of  the  plaintiff  abutting  six  inches  in 
on  the  said  wall,  unless  said  action  be  commenced  within  one  year  width 
after  the  completion  of  the  erection  of  such  wall  or  within  one  year 
after  the  first  day  of  September,  1898.    But  an  action  may  be  main- 
tained, if  commenced  within  the  further  period  of  one  year,  for  the 
recovery  of  damages  by  reason  of  the  erection  of  such  wall,  and  upon 
the  satisfaction  of  the  judgment  for  such  damages,  the  title  of  the 
plaintiff  to  such  strip  of  land  shall  thereby  be  transferred  to  and 
vest  in  the  defendant.     If  neither  an  action  of  ejectment  nor  an 
action  for  the  recovery  of  damages  be  brought  within  the  period 
hereby  limited  therefor,  the  person  in  possession  of  such  lands  shall 
be  deemed  to  have  an  easement  in  said  strip  of  land  so  long  as  the 
said  wall  partly  erected  thereon  shall  stand,  and  no  longer,  and  in 
case  of  the  destruction  of  such  wall  the  owner  of  such  strip  shall 
have  the  same  right  to  take  or  recover  the  possession  thereof  as  if  such 
wall  had  never  existed.     [Note  2490.] 

»  462.  Where  a  right  of  re-entry  is  reserved  and  given  to  a  grantor  Action  to 

or  lessor  of  real  property,  in  default  of  a  sufficiency  of  gocSs  and  recover  re^ 

chattels  whereon  to  distrain  for  the  satisfaction  of  rent  due,  the  ^^/or  ^ 

re-entry  may  be  made,  or  an  action  to  recover  the  property  demised  lessor  for 

or  granted,  may  be  maintained  by  the  grantor  or  lessor,  or  his  heir,  default  of 

devisee,  or  assignee,  at  any  time  after  default  in  the  payment  of  ??^i®^*' 
the  rent;  provided  the  plaintiff,  at  least  fifteen  days  before  the  action  /*"* 

is  commenced »  serves  upon  the  defendant  a  written  notice  of  his 
intention  to  re-enter,  personally,  or  by  leaving  it  at  his  dwelling- 
house  on  the  premises  with  a  person*|,of  suitable  age  and  discretion; 


390 


Real  Property  Law 


§§  463-4C8  or,  if  the  defendant  cannot  be  found  with  due  diligence,  and  has  no 
— "■  dwelling-house  on  the  premises,  whereat  a  person  of  suitable  age 

and  discretion  can  be  found,  by  posting  it  in  a  conspicuous  place 

on  the  premises.    [Note  2491.] 


Limitation 
of  action  to 
recover  real 
property 


Damages  for 
withholding 
real  property 


Damages 
recoverable 
in  action 
relating  to 
real  property 


§  463.  An  action  to  recover  real  property,  or  the  possession  thereof, 
cannot  be  maintained  by  a  party,  other  than  the  people,  unless  the 
plaintiff,  his  ancestor,  predecessor,  or  grantor,  was  seized  or  pos- 
sessed of  the  premises  in  question,  within  twenty  years  before  the 
commencement  of  the  action.     [Note  2492.] 

§  464.  In  an  action  to  recover  real  property,  or  the  possession 
thereof,  the  plaintiff  may  demand  in  his  complaint,  and  in  a  proper 
case  recover,  damages  for  withholding  the  property.  The  damages 
mentioned  in  the  preceding  section  include  the  rents  and  profits  or 
the  value  of  the  use  and  occupation  of  the  property,  where  either  can 
legally  be  recovered  by  plaintiff.     [Note  2493.] 

§  465.  In  an  action  [brought  as  prescribed  in  this  articlej  o/ 
ejectment  the  plaintiff,  where  he  recovers  judgment  for  the  property, 
or  possession  of  the  property,  is  entitled  to  recover,  as  damages, 
the  rents  and  profits,  or  the  value  of  the  use  and  occupation,  of 
the  real  property  recovered,  for  a  term  not  exceeding  six  years; 
but  the  damages  shall  not  include  the  value  of  the  use  of  any  im- 
provements made  by  the  defendant,  or  those  under  whom  he  claims. 
Where  permanent  improvements  have  been  made,  in  good  faith, 
by  the  defendant,  or  those  under  whom  he  claims,  while  holding, 
under  color  of  title,  adversely  to  the  plaintiff,  the  value  thereof 
must  be  allowed  to  the  defendant,  in  reduction  of  the  damages 
of  the  plaintiff,  but  not  beyond  the  amount  of  those  damages. 
[Note  2494.] 

§  466.  Where  an  undertaking  is  given,  [as  prescribed  in  the  last 
sectionj  to  stay  proceedings  in  an  action  of  ejectment  the  damages  to 
be  paid  upon  the  vacating  of  the  injunction  order,  or  the  decision  of 
the  action  against  the  party  obtaining  it,  shall  include,  not  only  the 
reasonable  rents  and  profits  of  the  real  property,  recovered  by  the 
verdict,  report,  or  decision,  but  all  waste  committed  upon  the  prop- 
erty, after  the  granting  of  the  injunction.     [Note  2495.] 

§  467.  [Where  an  undertaking  is  given,  as  prescribed  in  the  last 
sectionj  The  damages  to  be  paid  in  an  action  of  ejectment,  [upon 
the  vacating  of  the  injunction  order,  or  the  decision  of  the  action 
against  the  party  obtaining  it,  J  shall  include,  not  only  the  reason- 
able rents  and  profits  of  the  real  property,  recovered  by  the  verdict, 
report,  or  decision,  but  all  waste  committed  upon  the  property, 
after  the  granting  of  [thej  an  injunction.     [Note  2496.] 

^•*m!*w-  ^^^        ^  ^^*  ^^  ^^^  ^^^^  ^  ^^^^  ^^  ^^^  plaintiff  in  an  action  for  the  recovery 

real  DroD^v    ^-^  ^^^^  property  expires  after  the  commencement  of  the  action^  bvi  before 

the  trial,  and  he  would  have  been  entitled  to  recover  but  for  the  expiration. 


Damages 
under  under- 
taking in 
ejectment 


Damages 
under  imder- 
taking  in 
action  of 
ejectment 
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[andj  the  plaintifif  is  entitled  to  judgment  for  his  damages  for  the  §§  469-473 

withholding,  of  the  property,  to  the  time  when  his  right  or  title  so  

expired.     [Note  2497.] 

§  469.  If  the  defendant,  in  an  action  of  ejectment,  aliens  the  real  Recovery  of 
property  in  question,  after  the  filing  of  a  notice   [as  specified  in  purchaser 
section  1670  of  this  act  J  of  the  pendency  oj  the  action,  and  an.execu-  while  eject- 
tion  against  him  for  the  plaintiff's  damages  is  returned  wholly  or  ment  pending 
partly  unsatisfied,  an  action  may  be  maintained  by  the  plaintiff 
against  any  person,  who  has  been  in  possession  of  the  property, 
under  the  defendant's  conveyance,  to  recover  the  unsatisfied  portion 
of  the  damages,  for  a  time  not  exceeding  that,  during  which  he 
possessed  the  property.     [Note  2498.] 

§  470.  Where  the  plaintiff  in  an  action  of  ejectment  has  taken  Restituti- 
possession  of  real  property  by  virtue  of  a  final  judgment,  his  posses-  after  judg- 
sion  shall  not  be  in  any  way  affected  by  the  vacating  of  the  judg-  "^^^^  i^ 
ment.     In  such  a  case,  if  the  defendant  thereafter  recovers  final  recover*real 
judgment  in  the  action,  it  must  award  to  him  the  restitution  of  the  property 
possession  of  the  property;  and  he  may  have  an  execution  thereupon 
for  the  delivery  of  the  possession  to  him,  as  if  he  was  plaintiff.     [Note 
2499.] 

§  471.  A  [final J  judgment  for  the  plaintiff,   [rendered J  in  an  xitlein 

action  to  recover  real  property  [specified  in  this  article,  J  otherwise  action  to 

than  upon  the  trial  of  an  issue  of  fact,  is  conclusive  upon  the  defend-  recover  real 

ant,  and  every  person  cla  ming  from,  through,  or  under  him,  by  title  ^^^ 

accruing,  either  after  judgment-roll  is  filed,  or  after  a  notice  of  the  pendens  or 

pendency  of  the  action  is  filed  in  the  proper  county  clerk's  office  [,  judgment- 

as  prescribed  in  article  ninth  of  this  title  J.     [Note  2500.]  roll  filed 

§  472.  In  an  action  for  the  recovery  of  real  property  where  one  or  Transfer  of 
more  defendants  answering   [as  therein   prescribed  J   hold   under  interests  by 
another  defendant  and  the  plaintiff  elects  to  proceed  against  the  judgment 
latter  subject  to  the  rights  and  interests  of  the  former  [and J,  if 
the   plaintiff   recovers    [final J    judgment    against   the    defendant, 
under  whom  they  hold,  the  judgment  operates  as  a  transfer  to  the 
plaintiff  of  that  defendant's  right,  title,  and  interest.     [Note  2501.] 

§  473.  At  any  time  within  six  months  after  possession  of  the  Restoration 
property,  awarded  to  the  plaintiff  in  [such]  an  action  brought  to  of  property 
recover  real  property  under  this  article,  has  been  delivered  to  him  by  ^  ejectment 
virtue  of  an  execution  issued  upon  a  judgment  rendered  therein,  the 
defendant,  or  any  person  who  has  succeeded  to  his  interest,  or  a 
mortgagee  of  the  lease,  or  of  any  part  thereof,  who  was  not  in  pos- 
session when  [finalj  judgment  was  rendered,  may  pay  or  tender 
to  the  plaintiff,  or  his  executor,  administrator,  or  attorney,  or  may 
pay  into  court,  for  the  use  of  the  person  so  entitled  thereto,  the 
amount  of  rent  in  arrear,  as  stated  in  the  judgment,  and  the  costs 
of  the  action,  with  interest,  and  all  other  charges  incurred  by  the 
plaintiff.     [Note  2502.] 
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Proceeding 
upon  pay- 
ment of  rent 


§§  474-^486       §  474.  Within  three  months  after  making  the  payment  or  tender, 

the  person  who  made  it,  or  his  representative,  may  apply  to  the 
court  for  an  order  that  possession  of  the  property  be  deUvered  to 
him;  and  thereupon,  upon  proof  of  the  facts,  and  payment  of  the 
sum  due  by  reason  of  rent  accruing  since  the  judgment  was  rendered, 
and  upon  compUance  with  all  other  terms  to  be  complied  with  by 
the  grantee  or  lessee,  to  the  time  of  the  application,  the  court  must 
make  an  order,  directing  that  possession  of  the  property  be  delivered 
to  the  appUcant,  who  shall  hold  and  enjoy  the  same,  without  any 
new  grant  or  lease  thereof,  according  to  the  terms  of  the  original 
grant  or  lease.  Notice  of  the  application  must  be  served  upon  the 
plaintiff's  attorney.     [Note  2503.] 


Allowance 
for  use  of 
property 


§  475.  If  possession  of  the  property  recovered  has  been  delivered 
to  the  plaintiff,  by  virtue  of  an  execution  issued  upon  a  judgment 
in  the  action,  the  order  must  provide  for  setting  off  the  sum  which 
the  plaintiff  has  made,  or  which  he  might,  without  willful  neglect, 
have  made,  of  the  property,  during  the  possession  thereof,  against 
the  rent  accruing  after  the  judgment  was  rendered,  and  for  reim- 
bursement to  the  applicant  of  the  balance,  if  any,  of  the  sum  paid 
into  court  by  him,  after  making  the  set-off  prescribed  in  this  sec- 
tion.     [Note  2504.] 


ARTICLE  15 


Action  to 
determine 
claim  to 
real  property 


Action  to 
determine 
claim  to  real 
property 
by  or  against 
corporation 
pr  association 


Claim  to  Real  Property 

§  485.  Where  a  person  has  been,  or  he  and  those  whose  estates  he 
has,  have  been  for  one  year  in  possession  of  real  property,  or  of  any 
undivided  interest  therein,  claiming  it  in  fee,  or  for  life,  or  for  a  term 
of  years  not  less  than  ten,  he  may  maintain  an  action  against  any 
other  person  to  compel  the  determination  of  any  claim  adverse  to 
that  of  the  plaintiff  which  the  defendant  makes,  or  which  it  appears 
from  the  public  records,  or  from  the  allegations  of  the  complaint, 
the  defendant  might  make  to  any  estate  in  that  property  in  fee,  or 
for  Ufe,  or  for  a  term  of  years  not  less  than  ten,  in  possession,  rever- 
sion or  remainder,  or  to  any  interest  in  that  property,  including 
any  claim  in  the  nature  of  an  easement  therein,  whether  appurtenant 
to  any  other  estate  or  lands  or  not,  and  also  including  any  lien  or 
incumbrance  upon  said  property,  of  the  amount  of  value  of  not  less 
than  two  hundred  and  fifty  dollars.  But  this  section  does  not  apply 
to  a  claim  for  dower.    [Note  2505.] 

§  486.  An  action  to  compel  the  determination  of  a  claim  to  real 
property  may  be  maintained,  [as  prescribed  in  this  article,]  by  or 
against  a  corporation,  or  by  or  against  an  unincorporated  associa- 
tion, as  if  it  was  a  natural  person,  or  such  an  action  may  be  main- 
tained by  or  against  the  receiver  or  other  successor  of  any  such  cor- 
poration or  association.     [Note  2506.] 
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<  • 

§  487.  A  new  trial  of  [said]  an  action  to  determine  a  claim  to  §§  467-500 

real  property  including  a  right  of  dower  [after  judgment]  shall  not  ^^  '        

be  granted  after  judgment  as  a-matter  of  right,  but  the  court  may,  in^J^tion  to 
in  its  discretion  in  the  interest  of  Justice,  grant  a  new  trial  upon  an  determine 
application  made  by  any  party  within  one  year  after  said  judgment,  claim  to 
But  where  a  defendant  is  an  infant,  an  idiot,  a  lunatic,  an  habitual  '^  property 
drunkard,  or  imprisoned  on  a  criminal  charge  or  in  execution  upon 
conviction  of  a  criminal  offence  for  a  term  less  than  life,  the  said 
defendant  shall  have  the  right,  within  one  year  after  his  disability 
is  terminated,  to  apply  for  and  obtain  a  new  trial  of  said  action,  and 
the  representatives  of  such  a  defendant  rfiall  have  the  same  right 
within  one  year  after  the  death  of  said  defendant,  if  such  death 
occurs  while  the  disability  continues.    [Note  2507.] 

§  488.  A  [final]  judgment  in  favor  of  either  party,  in  an  action  Title  in 
[brought  as  prescribed  in  this  article,]  to  compel  the  determination  action  to 
of  a  claim  to  real  property  is  conclusive  against  the  other  party,  as  ^j^"^® 
to  the  title  established  in  the  action,  and  also  against  every  person 
claiming  from,  through,  or  under  that  party,  by  title  accruing  after 
the  filing  of  the  judgment-roll,  or  of  the  notice  of  the  pendency  of 
the  action  [,  as  prescribed  in  article  ninth  of  this  title].    [Note  2508.] 


ARTICLE  16 

Foreclosure 

§  498.  Where  final  judgment  for  the  plaintiff  has  been  rendered,  Action  to 

in  an  action  to  recover  any  part  of  the  mortgage  debt,  an  action  foreclose 

shall  not  be  commenced  or  maintained  to  foreclose  the  mortgage,  ^o^J^^f 

unless  an  execution  against  the  property  of  the  defendant  has  been  judgment  for 

issued,  upon  the  judgment,  to  the  sheriff  of  the  county  where  he  mortgage 

resides,  if  he  resides  within  the  state,  or,  if  he  resides  without  the  debt 
state,  to  the  sheriff  of  the  county  where  the  judgment-roll  is  filed; 
and  has  been  returned  wholly  or  partly  unsatisfied.    [Note  2509.] 

§  499.  While  an  action  to  foreclose  a  mortgage  upon  real  prop-  Subsequent 
erty  is  pending,  or  after  final  judgment  for  the  plaintiff  therein,  action  whew 
no  other  action  shall  be  commenced  or  maintained,  to  recover  any  foreclosure 
part  of  the  mortgage  debt,  without  leave  of  the  court  in  which  the  ^^  ^^ 
former  action  was  brought.    [Note  2510.] 

§  500.  Where  the  mortgage  debt  is  not  all  due,  and  the  mort-  Sale  of  part 
gage  property  is  so  circumstanced,  that  it  can  be  sold  in  parcels  or  whole  of 
without  injury  to  the  interests  of  the  parties,  [the  final  judgment  foreclosed 
must  direct,  that]  no  more  of  the  property  shall  be  sold,  in  the  .first  P**"^^®^ 
place,  than  is  sufficient  to  satisfy  the  sum  then  due,  with  the  costs  of 
the  action  and  expenses  of  the  sale;  and  [that]  upon  a  subsequent 
default  in  the  payment  of  prmcipal  or  interest,  the  plaintiff  may  apply 
for  an  order,  directing  the  sale  of  the  residue,  or  of  so  much  thereof 
as  is  necessary  to  satisfy  the  amount  then  due,  with  the  costs  of  the 
application  and  the  expenses  of  the  sale.    The  plaintiff  may  apply 
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§§  501-504  for  and  obtain  such  an  order,  as  often  as  a  default  happens.     If, 

[in  a  case  specified  in  the  last  three  sections]  it  appears  that  the 
mortgaged  property  is  so  circumstanced  that  a  sale  of  the  whole 
will  be  most  beneficial  to  the  parties,  [the  final  judgment  must 
direct  that  J  the  whole  property  shall  be  sold;  [that  J  the  proceeds 
of  the  sale,  after  deducting  the  costs  of  the  action,  and  the  expenses 
of  the  sale,  shall  be  either  applied  to  the  satisfaction  of  the  whole 
sum  secured  by  the  mortgage,  with  such  a  rebate  of  interest,  as  justice 
requires;  or  be  first  apphed  to  the  payment  of  the  sum  due,  and 
the  balance,  or  so  much  thereof  as  is  necessary,  shall  be  invested  at 
interest,  for  the  benefit  of  the  plaintiff,  to  be  paid  to  him  from  time 
to  time,  as  any  part  of  the  principal  or  interest  becomes  due.  [Note 
2511.] 

§  501.  Where  an  action  is  brought  to  foreclose  a  mortgage  upon 
real  property  upon  which  a  portion  of  the  principal  or  interest  is  dtie 
and  another  portion  of  either  is  to  become  due^  [In  a  case  specified 
in  the  last  section,]  if,  after  a  [final]  judgment  directing  a  sale  is 
rendered,  but  before  the  sale  is  made,  the  defendant  pays  into  court 
the  amount  due  for  principal  and  interest,  and  the  costs  of  the  action, 
together  with  the  expenses  of  the  proceedings  to  sell,  if  any,  all 
proceedings  upon  the  judgment  must  be  stayed;  but  upon  a  subse- 
quent default  in  the  payment  of  principal  or  interest,  the  court  may 
make  an  order,  directing  the  enforcement  of  the  judgment,  for 
the  purpose  of  collecting  the  sum  then  due.    [Note  2512.] 

§  502.  In  an  action  to  foreclose  a  mortgage  upon  real  property, 
if  the  plaintiff  becomes  entitled  to  [final]  judgment,  [it]  the  court 
must  direct  the  sale  of  the  property  mortgaged,  or  of  such  part  there- 
of as  is  sufficient  to  discharge  the  mortgage  debt,  the  expenses  of  the 
sale,  and  the  costs  of  the  action.    [Note  2513.] 

§  503.  Whenever  a  sheriff  or  referee  sells  mortgaged  premises, 
under  a  decree  or  order,  or  judgment  of  the  court,  it  shall  be  the 
duty  of  the  plaintiff,  before  a  deed  is  executed  to  the  purchaser, 
to  file  such  mortgage  and  any  assignment  thereof  in  the  office  of  the 
clerk,  unless  such  mortgage  and  assignments  have  been  duly  proved 
or  acknowledged,  so  as  to  entitle  the  same  to  be  recorded;  in  which 
case,  if  it  has  not  been  already  done,  it  shall  be  the  duty  of  the  plain- 
tiff to  cause  the  same  to  be  recorded,  at  full  length,  in  the  county 
or  counties  where  the  lands  so  sold  are  situated,  before  a  deed  is 
executed  to  the  purchaser  on  the  sale;  the  expenses  of  which  filing  or 
recording,  and  the  entry  thereof,  shall  be  allowed  in  the  taxation 
of  costs;  and,  if  filed  with  the  clerk,  he  shall  enter  in  the  minutes 
the  filing  of  such  mortgage  and  assignments,  and  the  time  of  filing. 
But  this  rule  shall  not  extend  to  any  case  where  the  mortgage  or 
assignments  appear,  by  the  pleadings  or  proof  in  the  suit  commenced 
thereon,  to  have  been  lost  or  destroyed.    [Note  2514.] 

§  504.  A  conveyance  upon  a  sale,  made  pursuant  to  a  [final] 
judgment,  in  an  action  to  foreclose  a  mortgage  upon  real  property, 
vests  in  the  purchaser  the  same  estate,  only,  that  would  have  vested 
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in  the  mortgagee,  if  the  equity  of  redemption  had  been  foreclosed.   §§  510-511 

Such  a  conveyance  is  as  vaUd,  as  if  it  was  executed  by  the  mort-  

gagor  and  mortgagee,  and  is  an  entire  bar  against  each  of  them,  and 
against  each  party  to  the  action  who  was  duly  sunmioned,  and  every 
person  claiming  from,  through  or  under  a  party,  by  title  accruing 
after  the  fiUng  of  the  notice  of  the  pendency  of  the  action[,  as  pre- 
scribed in  the  last  section].    [Note  2515,] 


ARTICLE  17 

Foreclosure  by  Advertisement 

§  510.  A  mortgage  upon  real  property,  situated  within  the  statei  Whenmort- 
containing  therein  a  power  to  the  mortgagee,  or  any  other  person,  f^^gi^J^ 
to  sell  the  mortgaged  property,  upon  default  being  made  in  a  con- 
dition of  the  mortgage,  may  be  foreclosed,  in  the  manner  prescribed 
in  this  [title,]  article  where  the  following  requisites  concur: 

1.  Default  has  been  made  in  a  condition  of  the  mortgage,  whereby 
the  power  to  sell  has  become  operative; 

2.  An  action  has  not  been  brought  to  recover  the  debt  secured 
by  the  mortgage,  or  any  part  thereof,  or,  if  such  an  action  has  been 
brought,  it  has  been  discontinued,  or  final  judgment  has  been  ren- 
dered therein  against  the  plaintiff,  or  an  execution,  issued  upon  a 
judgment  rendered  therein  in  favor  of  the  plaintiff,  has  been  returned 
wholly  or  partly  unsatisfied; 

3.  The  mortgage  ha^  been  recorded  in  the  proper  book  for  record- 
ing mortgages,  in  the  county  wherein  the  property  is  situated; 

4.  The  first  notice  required  by  subdivision  one  of  the  next  sec- 
tion is  published  within  the  time  in  which  an  action  could  be  maio- 
tained  to  foreclose  such  mortgage.    [Note  2516.] 

§  51 1.  The  person  entitled  to  execute,  the  power  of  sale  must  give  Notice  of 
notice,  in  the  following  manner,  that  the  mortgage  will  be  fore     sale 
closed,  by  a  sale  of  the  mortgaged  property,  or  a  part  thereof,  at 
a  time  and  place  specified  in  the  notice: 

1.  A  copy  of  the  notice  must  be  pubUshed,  at  least  once  in  each 
of  the  twelve  weeks,  immediately  preceding  the  day  of  sale,  in  a 
newspaper  published  in  the  county  or  in  a  municipal  corporation  a 
part  of  which  is  within  the  county  in  which  the  property  to  be  sold, 
or  a  part  thereof,  is  situated; 

2.  A  copy  of  the  notice  must  be  fastened  up,  at  least  eighty-four 
days  before  the  day  of  sale,  in  a  conspicuous  place,  at  or  near  the 
entrance  of  the  building,  where  the  county  court  of  each  county, 
wherein  the  property  to  be  sold  is  situated,  is  directed  to  be  held; 
or,  if  there  are  two  or  more  such  buildings  in  the  same  county,  then 
in  a  like  place,  at  or  near  the  entrance  of  the  building  nearest  to  the 
property;  or,  in  the  city  and  county  of  New  York,  in  a  like  place, 
at  or  near  the  entrance  of  the  building  where  the  trial  and  special 
terms  of  the  supreme  court  of  the  first  judicial  district  are  directed 
by  law  to  be  held; 
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§§  512-5(3       3.  A  copy  of  the  notice  must  be  delivered,  at  least  eighty-four 

days  before  the  day  of  sale,  to  the  clerk  of  each  county,  wherein 
the  mortgaged  property,  or  any  part  thereof,  is  situated; 

4.  A  copy  of  the  notice  must  be  served,  as  prescribed  in  the  next 
section,  upon  the  mortgagor,  or,  if  he  is  dead,  upon  his  executor  or 
administrator,  if  an  executor  or  administrator  has  been  appointed, 
and  also  upon  his  heirs,  providing  he  died  the  owner  of  the  mortgaged 
premises.  A  copy  of  the  notice  may  also  be  served,  in  a  like  manner, 
upon  a  subsequent  grantee  or  mortgagee  of  the  property,  whose 
conveyance  was  recorded,  in  the  proper  office  for  recording  it  in 
the  county,  at  the  time  of  the  first  publication  of  the  notice  of  sale; 
upon  the  wife  or  widow  of  the  mortgagor,  and  the  wife  or  widow 
of  each  subsequent  grantee  whose  conveyance  was  so  recorded,  then 
having  an  inchoate  or  vested  right  of  dower,  or  an  estate  in  dower, 
subordinate  to  the  lien'  of  the  mortgagee;  or  in  the  event  of  the 
death  of  the  subsequent  grantee  who  was  at  the  time  of  his  death 
the  owner  of  the  mortgaged  premises,  then  upon  his  heirs;  or  upon 
any  person,  then  having  a  lien  upon  the  property,  subsequent  to 
the  mortgage  by  virtue  of  a  judgment  or  decree  duly  docketed  in 
the  county  clerk's  office  and  constituting  a  specific  or  general  lien 
upon  the  property.  The  notice,  specified  in  this  section,  must  be 
subscribed  by  the  person  entitled  to  execute  the  power  of  sale,  unless 
his  name  distinctly  appears  in  the  body  of  the  notice,  in  which  case 
it  may  be  subscribed  by  his  attorney  or  agent.    [Note  2517.] 

§  512.  Service  of  notice  of  the  sale,  as  prescribed  in  subdivision 
fourth  of  the  last  section,  must  be  made  as. follows: 

1.  Upon  the  mortgagor,  his  wife,  widow,  executor,  or  admin- 
istrator, oi*  a  subsequent  grantee  of  the  property,  whose  conveyance 
is  upon  record,  or  his  wife  or  widow;  by  delivering  a  copy  of  the 
notice,  as  prescribed  in  [article  first  of  title  first  of  chapter  fifth 
of  this  act,]  the  new  practice  for  delivery  of  a  copy  of  a  summons, 
in  order  to  make  personal  service  thereof  upon  the  person  to  be 
served;  or  by  leaving  such  a  copy,  addressed  to  the  person  to  be 
served,  at  his  dwelling-house,  with  a  person  of  suitable  age  and  dis- 
cretion, at  least  fourteen  days  before  the  day  of  sale.  If  said  mort- 
gagor is  a  foreign  corporation  or  being  a  natural  person,  he,  or  his 
wife,  widow,  executor  or  administrator,  or  a  subsequent  grantee 
of  the  property  whose  conveyance  is  upon  record,  or  his  wife  or 
widow,  is  not  a  resident  of  or  within  the  state,  then  service  thereof 
may  be  made  upon  them  in  like  manner  without  the  state,  at  least 
twenty-eight  days  prior  to  the  day  of  sale; 

2.  Upon  any  other  person,  either  in  the  same  method,  or  by 
depositing  a  copy  of  the  notice  in  the  postoffice,  properly  inclosed 
in  a  postpaid  wrapper,  directed  to  the  person  to  be  served,  at  his 
place  of  residence,  at  least  twenty-eight  days  before  the  day  of 
sale.     [Note  2518.] 


Service  of 
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Duty  of 
county  clerk 


§  513.  A  county  clerk,  to  whom  a  copy  of  a  notice  of  sale  is 
delivered,  as  prescribed  in  subdivision  third  of  the  last  section  but 
one,  must  forthwith  affix  it  in  a  book,  kept  in  his  office  for  that  pur- 
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pose;  must  make  and  subscribe  a  minute,  at  the  bottom  of  the  copy,   §§  514-518 
of  the  time  when  he  received  and  affixed  it;  and  must  index  the  notice  " 

to  the  name  of  the  mortgagor.    [Note  2519.] 

§  514,  The  notice  of  sale  must  specify:  Contents  of 

1.  The  names  of  the  mortgagor,  of  the  mortgagee,  and  of  each  gaie 
assignee  of  the  mortgage; 

2.  The  date  of  the  mortgage,  and  the  time  when,  and  the  place 
where,  it  is  recorded; 

3.  The  sum  claimed  to  be  due  upon  the  mortgage,  at  the  time  of 
the  first  publication  of  the  notice;  and,  if  any  sum  secured  by  the 
mortgage  is  not  then  due,  the  amount  to  become  due  thereupon; 

4.  A  description  of  the  mortgaged  property,  conforming  sub- 
stantially to  that  contained  in  the  mortgage.    [Note  2520]; 

§  515.  The  sale  may  be  postponed,  from  time  to  time.  In  that  Postpone- 
case,  a  notice  of  the  postponement  must  be  published,  as  soon  as  ^^^^  ^^  ^^ 
practicable  thereafter,  in  the  newspaper  in  which  the  original  notice 
was  published;  and  the  publication  of  the  original  notice,  and  of 
each  notice  of  postponment,  must  be  continued,  at  least  once  in 
each  week,  until  the  time  to  which  the  sale  is  finally  postponed. 
[Note  2521.] 

§  516.  The  sale  must  be  at  public  auction,  in  the  day  time,  on  Conduct  of 
a  day  other  than  Sunday  or  a  public  holiday,  in  the  county  in  which  sale 
the  mortgaged  property,  or  a  part  thereof,  is  situated;  except,  that, 
where  the  mortgage  is  to  the  people  of  the  state,  the  sale  may  be 
made  at  the  capitol.  If  the  property  consists  of  two  or  more  dis- 
tinct farms,  tracts,  or  lots,  they  must  be  sold  separately;  and  as 
many  only  of  the  distinct  farms,  tracts,  or  lots,  shall  be  sold,  as 
it  is  necessary  to  sell,  in  order  to  satisfy  the  amount  due  at  the  time 
of  the  sale,  and  the  costs  and  expenses  allowed  by  law.  But  where 
two  or  more  buildings  are  situated  upon  the  same  city  lot,  and  access 
to  one  is  obtained  through  the  other,  they  must  be  sold  together. 
[Note  2522.] 

§  517.  The  mortgagee,  or  his  assignee,  or  the  legal  representative  Purchase  at 
of  either,  may,  fairly  and  in  good  faith,  purchase  the  mortgaged   ^^® 
property,  or  any  part  thereof,  at  the  sale.    [Note  2523.] 

§  518*  A  sale,  made  and  i^onducted  as  prescribed  in  this  [title]  EfiFect  of 
article  to  a  purchaser  in  good  faith,  is  equivalent  to  a  sale,  pursuant  ®*^® 
to  judgment  in  an  action  to  foreclose  the  mortgage,  so  far  only  as 
to  be  an  entire  bar  to  all  claim  or  equity  of  redemption,  upon,  or 
with  respect  to,  the  property  sold,  of  each  of  the  following  persons: 

1.  The  mortgagor,  his  heir,  devisee,  executor,  or  administrator; 

2.  Each  person,  claiming  under  any  of  them,  by  virtue  of  a  title, 
or  of  a  lien  by  judgment  or  decree,  subsequent  to  the  mortgage, 
upon  whom  the  notice  of  sale  was  served,  as  prescribed  in  this  [title] 
article; 


398 


Real  Property  Law  * 


§§  519-520       3.  Each  person  so  claiming,  whose  assignment,  mortgage,  or  other 
""^  conveyance  was  not  duly  recorded  in  the  proper  book  for  recording 

the  same  in  the  county,  or  whose  judgment  or  decree  was  not  duly 
docketed  in  the  county  clerk's  office,  at  the  time  of  the  delivery 
of  a  copy  of  the  notice  of  said  sale  to  the  clerk  of  the  county;  and 
the  executor,  administrator,  or  assignee  of  such  a  person; 

4.  Every  other  person,  claiming  under  a  statutory  lien  or  incum- 
brance, created  subsequent  to  the  mortgage,  attaching  to  the  title 
or  interest  of  any  person,  designated  in  either  of  the  foregoing  sub- 
divisions of  this  section; 

5.  The  wife  or  widow  of  the  mortgagor,  or  of  a  subsequent  grantee, 
upon  whom  notice  of  the  sale  was  served  as  prescribed  in  this  [title,] 
article  where  the  lien  of  the  mortgage  was  superior  to  her  contingent 
or  vested  right  of  dower,  or  her  estate  in  dower.    [Note  2524.] 
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§  519.  An  affidavit  of  the  sale,  stating  the  time  when,  and  the 
place  where,  the  sale  was  made;  the  sum  bid  for  each  distinct  parcel, 
separately  sold;  the  name  of  the  purchaser  of  each  distinct  parcel, 
and  the  name  of  the  person  or  persons,  court  officer,  or  other  officer, 
to  whom  the  proceeds  of  the  sale  were  paid,  and  the  sums  thereof 
must  be  made  by  the  person  who  officiated  as  auctioneer  upon  the 
sale.  An  affidavit  of  the  publication  of  the  notice  of  sale,  and  of  the 
notice  or  notices  of  postponement,  if  any,  may  be  made  by  the  pub- 
lisher or  printer  of  the  newspaper  in  which  they  were  published, 
or  by  his  foreman  or  principal  clerk.  An  affidavit  of  the  affixing 
of  a  copy  of  the  notice,  at  or  near  the  entrance  of  the  proper  court 
house,  may  be  made  by  the  person  who  so  affixed  it,  or  by  any  per- 
son who  saw  it  so  affixed,  at  least  eighty-four  days  before  the  day 
of  sale.  An  affidavit  of  the  affixing  of  a  copy  of  the  notice  in  the 
book,  kept  by  the  county  clerk,  may  be  made  by  the  county  clerk, 
or  by  any  person  who  saw  it  so  affixed  at  least  eighty-four  days 
before  the  day  of  sale.  An  affidavit  of  the  service  of  a  copy  of  the 
notice  upon  the  mortgagor,  or  upon  any  other  person  upon  whom 
the  notice  must  or  may  ^e  served,  may  be  made  by  the  person  who 
made  the  service.  Where  two  or  more  distinct  parcels  are  sold  to 
different  purchasers,  separate  affidavits  may  be  made  with  respect 
to  each  parcel,  or  one  set  of  affidavits  may  be  made  for  all  the  parcels. 
[Note  2525.] 

§  520.  The  matters,  required  to  be  contained  in  any  or  all  of 
the  affidavits,  specified  in  the  last  section,  may  be  contained  in 
one  affidavit,  where  the  same  person  deposes  with  respect  to  them. 
A  printed  copy  of  the  notice  of  sale  must  be  annexed  to  each  affidavit ; 
and  a  printed  copy  of  each  notice  of  postponement  must  be  annexed 
to  the  affidavit  of  publication,  and  to  the  affidavit  of  sale.  But  one 
copy  of  the  notice  suffices  for  two  or  more  affidavits  where  they  all 
refer  to  it,  and  are  annexed  to  each  other,  and  filed  and  recorded 
together.    [Note  2526.] 
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§  521.  The  aflSdavits,  specified  in  the  last  two  sections,  may  be  §§  521-525 
filed  in  the  office  for  recording  deeds  and  mortgages,  in  the  county  ^^^  ^^^    - 
where  the  sale  took  place.    They  must  be  recorded  at  length  by  the  recording 
officer  with  whom  they  are  filed,  in  the  proper  book  for  recording  afladavit 
deeds.    The  original  affidavits,  so  filed,  the  record  thereof,  and  a 
certified  copy  of  the  record,  are  presumptive  evidence  of  the  matters 
of  fact  therein  stated,  with  respect  to  any  property  sold,  which  is 
situated  in  that  county.     Where  the  property  sold  is  situated  in 
two  or  more  counties,  a  copy  of  the  affidavits,  certified  by  the  officer 
with  whom  the  originals  are  filed,  may  be  filed  and  recorded  in 
each  other  county,  wherein  any  of  the  property  is  situated.    There- 
upon the  copy  and  the  record  thereof  have  the  like  effect,  with  respect 
to  the  property  in  that  county,  as  if  the  originals  were  duly  filed  and 
recorded  therein.     [Note  2527.] 

§  522.  A  clerk  or  a  register,  who  records  any  affidavit,  or  a  cer-  Notation 
tified  copy  thereof,  filed  with  him,  must  make  a  note,  upon  the  margin  "P^'^  IT^^g 
of  the  record  of  the  mortgage,  in  his  office,  referring  to  the  book  ^  ^^  ^*^^ 
and  page,  or  the  copy  thereof,  where  the  affidavits  are  recorded. 
[Note  2528.] 

§  523.  The  purchaser  of  the  mortgaged  premises,  upon  a  sale  Deed  not 
conducted  as  prescribed  in  this  [title]  article,  obtains  title  thereto,  necessary 
against  all  persons  bound  by  the  sale,  without  the  execution  of  a 
conveyance.  Except  where  he  is  the  person  authorized  to  execute 
the  power  of  sale,  such  a  purchaser  also  obtains  title,  in  like  manner, 
upon  payment  of  the  purchase  money,  and  compliance  with  the 
other  terms  of  sale,  if  any,  without  the  filing  and  recording  of  the 
affidavits,  as  prescribed  in  the  last  section  but  one.  But  he  is  not 
bound  to  pay  the  purchase  money,  until  the  affidavits,  specified  in 
that  section,  with  respect  to  the  property  purchased  by  him,  are 
filed,  or  delivered  or  tendered  to  him  for  filing.    [Note  2529.] 

§  524.  The  following  costs,  in  addition  to  the  expenses  specified  Costs 
in  the  next  section  are  allowed,  in  proceedings  taken  as  prescribed 
in  this  [title]  article: 

1.  For  drawing  a  notice  of  sale,  a  notice  of  the  postponement  of  a 
sale,  or  an  affidavit,  made  as  prescribed  in  this  [title,]  article,  for 
each  folio,  twenty-five  cents;  for  making  each  necessary  copy  thereof, 
for  each  folio,  thirteen  cents; 

2.  For  serving  each  copy  of  the  notice  of  sale,  required  or  expressly 
permitted  to  be  served  by  this  [title]  article,  and  for  affixing  each 
copy  thereof,  required  to  be  affixed  upon  the  court  house,  as  pre- 
scribed in  this  [title,]  article,  one  dollar; 

3.  For  superintending  the  sale,  and  attending  to  the  execution 
of  the  necessary  papers,  ten  dollars.    [Note  2530.] 

§  525.  The  sums  actuallj?'  paid  for  the  following  services,  not  ex-  Expenses 
ceeding  the  fees  allowed  by  law  for  those  services,  are  allowed  in  pro- 
ceedings, taken  as  prescribed  in  this  [title]  article: 
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§§  526^530  1.  For  publishing  the  natice  of  sale,  and  the  notice  or  notices 
of  postponement,  if  any,  for  a  period  not  exceeding  twenty-four 
weeks; 

2.  For  the  services  specified  in  section  [2390 J  513  of  this  [act.] 
article; 

3.  For  recording  the  afl5.davits;  and  also,  where  the  property  sold 
is  situated  in  two  or  more  counties,  for  making  and  record'mg  the 
necessary  certified  copies  thereof; 

4.  For  necessary  postage  and  searches.    [Note  253L] 

§  526.  The  costs  and  expenses  must  be  taxed,  upon  notice,  by  the 
clerk  of  the  county  where  the  sale  took  place,  upon  the  request  and 
at  the  expense  of  any  person,  interested  in  the  payment  thereof. 
Each  provision  of  [this  act,]  the  civil  practice  relating  to  the  taxa- 
tion of  costs  in  the  supreme  court,  and  the  review  thereof,  applies 
to  such  a  taxation.     [Note  2532.] 

§  527.  Any  attorney  or  other  person  who  receives  any  money, 
arising  upon  a  sale,  made  as  prescribed  in  this  [title]  articUy  must, 
within  ten  days  after  he  receives  it,  pay  into  the  supreme  court  the 
surplus,  exceeding  the  sum  due  and  to  become  due  upon  the  mortgage, 
and  the  costs  and  expenses  of  the  forclosure,  in  like  manner  and  with 
like  effect,  as  if  the  proceedings  to  foreclose  the  mortgage  were  taken 
in  an  action,  brought  in  the  supreme  court,  and  triable  in  the  county 
where  the  sale  took  place.     [Note  2533.] 

§  528.  A  person,  who  had,  at  the  time  of  the  sale,  an  interest  in  or 
lien  upon  the  property  sold,  or  a  part  thereof,  may,  at  any  time  before 
an  order  is  made,  as  prescribed  in  the  next  section  but  one,  file  in 
the  office  of  the  clerk  of  the  county,  where  the  sale  took  place,  a 
petition,  stating  the  nature  and  extent  of  his  claim,  and  praying  for 
an  order,  directing  the  payment  to  him  of  the  surplus  money,  or  a 
part  thereof.     [Note  2534.] 

§  529.  A  person  filing  a  petition,  as  prescribed  in  the  last  section, 
may,  after  the  expiration  of  twenty  days  from  the  day  of  sale,  apply 
to  the  supreme  court,  at  a  term  held  within  the  judicial  district, 
embracing  the  county  where  his  petition  is  filed,  for  an  order,  pur- 
suant to  the  prayer  of  his  petition.  Notice  of  the  application  must 
be  served,  in  the  manner  prescribed  in  [this  act]  the  new  practice 
for  the  service  of  a  paper  upon  an  attorney  in  an  action,  upon 
each  person,  who  has  filed  a  like  petition,  at  least  eight  days  before 
the  application;  and  also  upon  each  person,  upon  whom  a  notice  of 
sale  was  served,  as  shown  in  the  affidavit  of  sale  or  upon  his  executor 
or  administrator.  But,  if  it  is  shown  to  the  court,  by  affidavit,  that 
service  upon  any  person,  required  to  be  served,  cannot  be  so  made 
with  due  diligence,  notice  may  be  given  to  him  in  any  manner  which 
the  court  directs.     [Note  2535.] 

Order  for  §  530.  Upon  the  presentation  of  the  petition,  with  due  proof 

distribution      of  notice  of  application,  the  court  must  make  an  order  referring  it 

to  a  suitable  person  to  ascertain  and  report  the  amount  due  to  the 


•Claims  to 

surplus 

money 


Application 
of  surplus 
money 


Partition  401 

petitioner  and  to  each  other  person,  which  is  a  lien  upon  the  surplus   §§  531-544 

money;  and  the  priorities  of  the  several  liens  thereupon.     Upon  the   

coming  in  and  confirmation  of  the  referee's  report,  the  court  must 
make  such  an  order,  for  the  distribution  of  the  surplus  money,  as 
justice  requires.     [Note  2536.] 

§  531,  The  last  four  sections  do  not  apply  to  surplus  money    Limitation 
arising  upon  the  sale  of  real  property    of  which  a  decedent  died  of  last  four 
seized  where  letters  testamentary  or  letters  of  administration,  upon  sections 
the  decedent's  estate  were  within  four  years  before  the  sale,  issued 
from  a  surrogate's  court  within  the  state,  having  jurisdiction  to 
issue  them.     [Note  2537.] 

§  532.  Each  county  clerk  and  register  in  this  state,  in  whose  Delivery  of 
office    affidavits  in  foreclosure  of  mortgages  by  advertisement,  or  affidavits  to 
the  certified  copies  thereof,  have  been  or  shall  be  filed  and  recorded  P^chaser 
pursuant  to  the  provisions  of  this  [ti^l©]  article  is  hereby  authorized 
to  deliver  the  same  to  the  purchaser  of  the  mortgaged  property  on 
the  foreclosure  sale  and  such  purchaser  shall  be  entitled  to  such  de- 
livery.    [Note  2538.] 

§  533.  This  [title]  article  does  not  affect  any  provision  of  law  Application 

inconsistent  therewith   specially  relating  to  the  foreclosure  of  mort-  ®^  *^^  article 

gages  to  the  people  of  the  state  or  to  the  commissioners  for  loaning  ^  the^sSte  ^ 
certain  moneys  of  the  United  States.     [Note  2539.] 

ARTICLE  18 

Partition 

§  543.  Where  two  or  more  persons  hold  and  are  in  possession  of  real  Action  for 
property,  as  joint  tenants  or  as  tenants  in  common,  in  which  either  partition 
of  them  has  an  estate  of  inheritance,  or  for  life,  or  for  years,  any  one 
or  more  of  them  may  maintain  an  action  for  the  partition  of  the 
property,  according  to  the  respective  rights  of  the  persons  interested 
therein;  and  for  a  sale  thereof,  if  it  appears  that  a  partition  thereof 
cannot  be  made,  without  great  prejudice  to  the  owners.    [Note  2540.] 

I  544.  Where  two  or  more  persons  hold  as  joint  tenants,  or  as  Action  by 
tenants  in  common,  a  vested  remainder  or  reversion,  any  one  or  remainder- 
more  of  them  may  maintain  an  action  for  the  partition  of  the  real  man  for 
property  to  which  it  attaches,  according  to  their  respective  shares  P*^  ^  *^^ 
therein,  subject  to  the  interest  of  the  person  holding  the  particular 
estate  therein,  but  no  sale  of  the  premises  in  such  an  action  shall 
be  made,  except  by  and  with  the  consent  in  writing,  to  be  acknowl- 
edged or  proved  and  certified  in  like  manner  as  a  deed,  to  be  recorded 
by  the  person  or  persons  owning  and  holding  such  particular  estate 
or  estates;  and  if  in  such  an  action  it  shall  appear  in  any  stage  thereof 
that  partition  or  sale  cannot  be  made  without  great  prejudice  to 
the  owners,  the  complaint  must  be  dismissed.    The  dismissal  of  the 
complaint,  as  herein  provided,  shall  not  affect  the  right  of  any  party 
to  bring  a  new  action,  after  the  determination  of  such  particular 
estate.     [Note  2541.] 
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§§  545-550  §  545.  A  person  claiming  to  be  entitled,  as  a  joint  tenant  or  a  tenant 
in  common,  by  reason  of  his  being  an  heir  of  a  person  who  died, 
holding  and  in  possession  of  real  property,  may  maintain  an  action 
for  the  partition  thereof,  w'lether  he  is  in  or  out  of  possession,  not- 
withstanding an  apparent  devise  thereof  to  another  by  the  decedent, 
and  possession  under  such  a  devise.     [Note  2542.] 

§  546.  An  action  for  the  partition  of  real  propertj'  shall  not  be 
brought  by  an  infant,  except  by  the  written  authority  of  the  surro- 
gate of  the  county  in  which  the  property,  or  a  part  thereof,  is  situ- 
ated. The  authority  shall  not  be  given,  unless  the  surrogate  is 
satisfied,  by  affidavit  or  other  competent  evidence,  that  the  interests 
of  the  infant  will  be  promoted  by  bringing  the  action.  A  judgment 
for  a  partition  or  sale  shall  not  be  rendered  in  such  an  action,  unless 
the  court  is  satisfied  that  the  interests  of  the  infant  will  be  promoted 
thereby,  and  that  fact  is  expressly  recited  in  the  judgment.  [Note 
2543.] 

§  547.  Where  several  tracts  or  parcels  of  land  lying  within  this 
state  are  owned  by  the  same  persons  in  common,  no  separate  action 
for  the  partition  of  a  part  thereof  shall  be  maintained  without  the 
consent  of  all  the  parties  interested  therein;  or  without  the  special 
order  of  the  court  made  on  notice  to  all  parties  who  have  appeared 
in  the  action,  to  be  obtained  before  application  for  the  relief  demanded 
in  the  complaint;  and  if  brought  without  such  a  consent  or  order, 
the  share  of  the  plaintiff  may  be  charged  with  the  whole  cost  of 
proceeding.     [Note  2544.] 

§  548.  The  court  may  in  its  discretion,  and  upon  such  terms  and 
conditions  as  justice  requires,  make  an  order,  allowing  a  person 
interested  in  a  security  [specified  in  the  last  section,]  taken  under 
any  provision  of  law  relating  to  actions  for  the  partition  of  real  estate 
to  maintain  an  action  thereupon  in  the  name  of  the  county  treasurer. 
[Note  2545.] 

§  549.  The  proceedings  to  ascertain  and  settle  the  liens  upon  an 
undivided  share,  [as  prescribed  in  the  last  three  sections]  in  an 
action  for  partition  paid  into  court,  shall  not  affect  any  other  party 
to  the  action,  or  delay  the  paying  over  or  investing  of  money,  to 
or  for  the  benefit  of  any  other  party,  upon  whose  share  or  interest 
in  the  property  there  does  not  appear  to  be  any  existing  Uen.  [Note 
2546.] 

§  550.  Where  it  appears  in  an  action  for  partition  that  partition 
cannot  be  made  equal  between  the  parties,  according  to  their  respec- 
tive rights,  without  prejudice  to  the  rights  or  interests  of  some  of 
them,  the  [final]  judgment  may  award  compensation  to  be  made  by 
one  party  to  another  for  equality  of  partition.  But  compensation 
cannot  be  so  awarded  against  a  party  who  is  unknown,  or  whose 
name  is  unknown.  Nor  can  it  be  awarded  against  an  infant,  unless 
it  appears,  that  he  has  personal  property  sufficient  to  pay  it,  and 
that  his  interest  will  be  promoted  thereby.    [Note  2547.] 
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§  551.  Where  a  party  has  a  right  of  dower  in  the  property,  or  a   §§  551-555 
part  thereof,  which  has  not  been  admeasured,  or  has  an  estate  by  partition 
the  curtesy,  for  life  or  for  years,  in  an  undivided  share  of  the  prop-  where  there 
erty,  the  commissioners  may  allot  to  that  party  his  or  her  share  of  is  a  par- 
the  property,  without  reference  to  the  duration  of  the  estate.    And  ^^^^ar  estete 
they  may  make  partition  of  the  share  so  allotted  to  that  party,  among 
the  parties,  who  are  entitled  to  the  remainder  or  reversion  thereof, 
to  be  enjoyed  by  them  upon  the  determination  of  the  particular 
estate,  where,  in  the  opinion  of  the  commissioners,  such  a  partition 
can  be  made  without  prejudice  to  the  rights  of  the  parties.     [Note 
2548.] 

§  552.  In  an  action  for  partition  if  partition  of  the  property  is  Lien  of 
made,  the  lien,  [whether  the]  of  a  creditor  having  a  lien  on  art  un-  creditor 
divided  share  or  interest  in  the  property  who  is  or  is  not  made  a  party,  ^^^J^*!^ 
shall  thereafter  attach  only  to  the  share  or  interest  assigned  to  the  ^^  ^ 
party  upon  whose  share  or  interest  the  lien  attached;  which  must 
be  first  charged  with  its  just  proportion  of  the  coasts  and  expenses 
of  the  action,  in  preference  to  the  lien.    [Note  2549.] 

§  553.  If  it  shall  appear  to  the  court  in  an  action  for  partition}  q^^^^^^  ^y 
that  the  tenant  for  life  or  for  years,  or  the  widow,  is  an  infant,  lunatic  guardian  or 
or  otherwise  incompetent,  and  that  a  general  guardian  or  committee  committee  to 
has  been  duly  appointed,  upon  proof  that  it  will  be  for  the  best  accept  gross 
interest  and  advantage  of  the  estate  of  such  infant,  or  lunatic  or  ^^ 
incompetent  person,  the  court  may  authorize  and  direct  such  guardian 
or  committee,  in  the  name  of  such  infant,  lunatic  or  incompetent 
person,  having  such  estate  for  life  or  years  or  dower  right,  to  execute 
an  instrument  under  seal,  acknowledged  or  proved,  and  certified  in 
like  manner  as  a  deed  to  be  recorded,  whereby  such  guardian  or 
3ommittee  shall  consent  to  accept  in  lieu  of  such  estate  or  dower, 
i  sum,  to  be  ascertained  by  the  court  as  above  provided,  according 
to  the  principles  applicable  to  life  annuities;  and  upon  presentation 
of  such  an  instrument  to  the  court,  the  value  of  the  estate  for  life 
or  for  years  or  dower  so  ascertained  by  it  shall  be  paid  to  such  guard- 
ian or  committee.    Such  instrument  shall  have  the  same  force  and 
effect  as  a  deed  or  instrument  executed  and  acknowledged  by  a 
^ompetent  person  or  a  person  of  full  age.    [Note  2550.] 

§  554.  A  party  to  an  action  for  partition,  who  has  a  right  of  Gross  sum 

dower,  or  is  a  tenant  for  life,  or  for  years,  in  or  of  an  undivided  for  undi- 

share  of  the  property  sold,  is  entitled  to  receive,  from  the  proceeds  yided  share 

of  the  sale,  a  gross  sum,  to  be  fixed  according  to  the  principles  of  "^  partiti^'^ 
law  applicable  to  annuities,  in  satisfaction  of  his  or  her  estate  or 
interest.     [Note  2551.] 

§  555.  Where  it  appears,  that  a  party  to  [the]  an  action  for  Gross  sum 

partition  has  an  inchoate  right  of  dower  or  any  other  future  right  or  for  future 

estate,  vested  or  contingent,  or  that  any  person  or  persons  not  in  estate  in 

being  who  may  by  any  contingency  become  entitled  to  any  interest  P^^^^^on 
or  estate  in  the  property  sold,  the  court  must  fix  the  proportional 
value  of  the  right  or  estate  according  to  the  law  applicable  to  annul- 
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§§  556-558  ties  and  survivorships,  or  set  aside  so  much  of  the  proceeds  of  sale 

to  which  the  contingency  attaches,  and  must  direct  that  proportion 

of  the  proceeds  of  the  sale  to  be  invested,  secured  or  paid  over  in 
such  &  manner  as  it  deems  calculated  to  protect  the  rights  and  in- 
terests of  the  parties.    [Note  2552.] 

§  556.  Where,  in  an  action  for  the  partition  of  real  property^  a 
person  has  been  made  a  defendant  as  an  unknown  person,  or  where 
the  name  of  a  defendant  is  unknown,  or  where  the  summons  has 
been  served  upon  a  defendant  without  the  state,  or  by  publication, 
and  he  has  not  appeared  in  the  action,  the  court  must  direct  his 
portion  of  the  proceeds  of  a  sale  of  such  property  in  such  action  to 
be  invested  in  permanent  securities,  at  interest,  for  tis  benefit,  until 
claimed  by  him  or  his  legal  representatives.    [Note  2553.] 

§  557.  Where  in  an  action  for  the  partition  of  real  property  a  por- 
tion of  the  proceeds  representing  an  undivided  share  or  interest, 
is  invested  for  the  benefit  of  a  tenant  for  life,  or  for  years,  or  of  a 
widow,  [as  prescribed  in  the  foregoing  provisions  of  this  article, J 
the  court  must  cause  it  to  be  invested  in  permanent  securities,  at 
interest,  and  the  interest  to  be  paid,  from  time  to  time,  as  it  accrues, 
to  the  person  for  whose  benefit  it  is  invested,  while  his  or  her  right 
continues.     [Note  2554.] 

§  558.  Upon  the  confirmation,  by  the  court,  of  the  report  of  the 
commissioners  making  partition,  [final]  judgment,  that  the  par- 
tition be  firm  and  effectual  forever,  must  be  rendered,  which  is 
binding  and  conclusive  upon  the  following  persons: 

1.  The  plaintiff;  each  defendant  upon  whom  the  summons  was 
served,  either  personally,  or  without  the  state,  or  by  publication^, 
pursuant  to  an  order  obtained  for  that  purpose,  as  prescribed  in 
chapter  fifth  of  this  act;]  and  the  legal  representatives  of  each  party, 
specified  in  this  subdivision; 

2.  Each  person  claiming  from,  through,  or  under  such  a  party, 
by  title  accruing  after  the  filing  of  the  judgment-roll,  or  after  the 
filing,  in  the  proper  county  clerk's  office,  of  a  notice  of  the  pendency 
of  the  action;  [as  prescribed  in  article  ninth  of  this  title,] 

3.  Each  person,  not  in  being  when  the  [interlocutory  judgment] 
intermediate  order  is  rendered,  who,  by  the  happening  of  any  con- 
tingency, becomes  afterwards  entitled  to  a  beneficial  interest  attach- 
ing to,  or  an  estate  or  interest  in,  a  portion  of  the  property,  the 
person  first  entitled  to  which,  or  other  virtual  representative  whereof, 
was  a  party  specified  in  the  first  subdivision  of  this  section; 

4.  But  this  section  does  not  apply  to  a  party,  whose  right  and 
interest  are  expressly  reserved  and  left  unaffected,  [as  prescribed 
in  section  one  thousand  five  hundred  and  thirty-nine  of  this  act,] 
or  to  a  person  claiming  from,  through,  or  under  such  a  party; 

5.  A  [final]  judgment,  confirming  a  sale  in  partition  is  binding 
and  conclusive  upon  the  same  persons,  upon  whom  a  [final]  judg- 
ment for  partition  is  made  binding  and  conclusive  [by  section  1557 
of  this  act;]  and  it  effectually  bars  each  of  those  persons,  who  is  not 
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a  purchaser  ait  the  sale,  from  all  right,  title  and  interest  in  the  prop-  §§  559-562 
erty  sold;  ' 

6.  [Such]  A  [final]  judgment  after  sale  in  partiiimt  is  also  a 
bar  against  each  person,  not  a  party,  who  has,  at  the  time  when  it 
is  rendered,  a  general  lien  by  judgment  or  decree  on  the  imdivided 
share  or  interest  of  a  party,  if  notice  was  given  to  appear  before 
the  referee,  and  make  proof  of  liens,  [as  prescribed  in  section  1562 
of  this  act,]  and  also  against  each  person  made  a  party,  who  then 
has  a  specific  lien  on  any  such  undivided  share  or  interest;  but  a 
person  having  any  such  specific  lien  appearing  of  record  at  the  time 
of  the  filing  of  the  notice  of  the  pendency  of  the  action,  who  is  not 
made  a  party,  is  not  affected  by  such  judgment.    [Note  2555.] 

§  559.  The  court  must,  in  the  [interlocutory]  order  or  judgment  Terms  of 
for  a  sale  in  partition  direct  the  terms  of  credit  which  may  be  allowed  credit  on 
for  any  portion  of  the  purchase-money,  of  which  it  thinks  proper  ^^^j^^ 
to  direct  the  investment,  and  for  any  portion  of  the  purchase-money,  P"  ^  "^ 
which  is  required  to  be  invested  for  the  benefit  of  a  person  [,  as 
prescribed  in  this  article].    The  portion  of  the  purchase-money,  for 
which  credit  is  so  allowed,  must  always  be  secured  at  interest,  by  a 
mortgage  upon  the  property  sold,  with  a  bond  of  the  purchaser; 
and  by  such  additional  security,  if  any,  as  the  court  prescribes. 
[Note  2556.] 

§  560.  Where  a  judgment,  rendered  in  an  action  for  partition,  Payment  of 
for  dower,  or  to  foreclose  a  mortgage  upon  real  property,  directs  taxes,  etc., 
a  sale  of  the  real  property,  the  officer  making  the  sale  must,  out  of  ®^*  ^ 
the  proceeds,  unless  the  judgment  otherwise  directs,  pay  all  taxes^  ^^^^ 
assessments,  and  water  rates,  which  are  liens  upon  the  property 
sold,  and  redeem  the  property  sold  from  any  sales  for  unpaid  taxes, 
assessments,  or  water  rates,  which  have  not  apparently  become 
absolute.     [Note  2557.] 

§  561.  If  a  sale  of  the  property,  including  the  right  of  dower,  is  Sale  of 
directed,  in  an  action  for  partition^  the  interest  of  the  party  entitled  dower  in 
to  the  right  of  dower  shall  pass  thereby;  and  the  purchaser,  his  heirs  partition 
and  assigns,  shall  hold  the  property  free  and  discharged  from  any 
claim,  by  virtue  of  that  right.    In  that  case,  the  dowress  is  entitled 
to  receive,  from  the  proceeds  of  the  sale  of  the  whole  property,  a 
gross  sum,  in  satisfaction  of  her  right  of  dower,  or  to  have  one- 
third  of  those  proceeds  paid  into  court,  for  the  purpose  of  being 
invested  for  her  benefit,  as  prescribed  [in  the  next  section]  with 
respect  to  the  dowress  of  an  undivided  share.    [Note  2558.] 

§  562.  Where  [the]  an  [interlocutory  judgment]  order  directs  Sale  of 
a  sale  of  [the]  premises  sought  to  be  partitioned,  or  of  some  part  decedent's 
thereof,  the  [judgment]  order  may,  in  the  discretion  of  the  court,  property  free 
direct  that  the  premises  so  sold  pursuant  to  such  [interlocutory  ^^^^^^i^ts 
judgment]  order  shall  be  free  from  the  lien  of  every  debt  of  [such] 
a  decedent  or  decedents,  except  debts  which  were  a  lien  upon  the 
premises  before  the  death  of  such  decedent  or  decedents.     [Note 
2559.] 
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§§  563-565  §  563.  The  oflScer  making  the  sale  in  an  action  for  the  partition 
T" — :z — '- —  of  real  property  may  take  separate  mortgages  and  other  securities 
partition  sale  ^^  ^^^  name  of  the  county  treasurer  of  the  county  in  which  the  prop- 
erty is  situated,  for  such  convenient  portions  of  the  purchase-money, 
as  are  directed  by  the  court  to  be  invested;  and  in  the  name  of  the 
owner,  for  the  share  of  any  known  owner  of  full  age,  who  desires 
to  have  it  invested.    [Note  2560.] 

Report  of  sale       §  ^64.  Immediately  after  completing  the  sale,  in  an  action  for 
in  partition      the  partition  of  real  property  the  officer  making  it  must  file  with  the 

clerk  his  report  thereof  under  oath,  containing  a  description  of  each 
parcel  sold,  the  name  of  the  purchaser  thereof,  and  the  price  at 
which  it  was  sold.     [Note  2561.] 

§  565.  Where  in  any  action  of  partition  in  this  state  any  portion 
of  the  proceeds  of  the  sale  of  real  property  is  or  has  been  paid  into 
court,  or  paid  to  the  treasurer  of  any  county  for  any  unknown  heirs, 
and  has  remained  unclaimed  for  twenty-five  years,  after  such  pay- 
ment by  any  person  entitled  thereto,  the  lapse  of  twenty-five  years 
after  such  payment  raises  the  presumption  of  the  death  of  such 
unknown  heirs  at  the  time  of  the  sale  of  such  real  property  and 
before  such  payment,  and  after  the  lapse  of  twenty-five  years  after 
such  payment  it  shall  be  presumed  that  there  were  no  such  unknown 
heirs  living  at  the  time  of  such  sale  or  payment,  and  in  any  action 
or  proceeding  taken  for  the  purpose  of  distributing  and  paying  ov6r 
such  proceeds,  all  such  unknown  heirs  are  presumed  and  they  shall 
be  presumed  to  have  been  dead  at  the  time  of  such  sale  and  before 
such  payment  into  court,  or  to  the  treasurer  of  any  county. 

Upon  notice  by  publication  and  otherwise  as  the  court  may  deem 
sufficient  to  the  depository  and  to  the  known  and  unknown  heirs  of  the 
common  ancestor  ai  the  time  of  said  deposit  or  payment  and  to  all  persons 
deriving  any  interest  therein  from  or  through  them  or  their  representatives 
and  upon  proof  of  the  facts  and  that  said  deposit  or  payment  has  remained 
unclaimed  by  such  unknown  heirs  or  any  person  deriving  title  from 
or  through  them  or  their  representatives  for  said  period^  the  same  may 
be  distributed  to  the  heirs  who  were  known  at  the  time  of  such  deposit 
or  payment  and  to  the  persons  deriving  title  from  or  through  them  or 
their  representatives  and  upon  such  distribution  being  made  such  deposit 
and  payment  shall  be  deemed  to  have  been  vested  at  the  time  of  such 
deposit  or  payment  in  the  known  heirs  and  the  distribution  thereof 
as  provided  by  the  order  shall  bar  all  rights  title  or  interest  therein  of 
any  other  person;  and  upon  serving  upon  the  county  treasurer  a  certified 
copy  of  such  order  the  treasurer  shall  pay  over  and  distribute  such 
proceeds  as  provided  in  the  order  after  deducting  his  lawful  commis- 
sions and  shall  thereupon  be  exempt  from  all  liability  on  account  thereof  j 
and  if  any  such  proceeds  shall  have  been  paid  over  by  any  county  treasurer 
to  the  treasurer  of  the  state  of  New  York,  such  proceeds  shall  be  paid 
out  by  the  treasurer  of  the  state  and  upon  such  payment  he  shall  be 
exempt  from  all  liability  on  account  thereof.    [Note  2562.] 
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§  566,  Releases  [so]  executed  for  the  partition  of  the  real  property  §§  566-582 
of  an  infant  or  incompetent  person  pursuant  to  an  action  for  that  pur- 
pose  shall  have  the  same  validity  and  effect,  as  if  they  were  executed  ?|fa^^p^^' 
by  the  person  in  whose  behalf  they  are  executed,  and  as  if  the  infant  incompetent 
was  of  full  age,  or  the  idiot,  lunatic,  or  habitual  drunkard  was  of  in  partition 
sound  mind,  and  competent  to  manage  his  affairs.    [Note  2563.] 

ARTICLE  19 

Waste 

§  576.  An  action  for  waste  lies  against  a  tenant  by  the  curtesy,  in  Action 
dower,  for  life,  or  for  years,  or  the  assignee  of  such  a  tenant,  who,  against 
during  his  estate  or  term,  commits  waste  upon  the  real  property  tenant  for 
held  by  him,  without  a  special  and  lawful  written  license  so  to  do;  ^*®*® 
or  against  such  a  tenant,  who  lets  or  grants  his  estate,  and,  still 
retaining  possession  thereof,  commits  waste  without  a  like  license. 
[Note  2564.] 

§  577.  An  heir  or  devisee  may  maintain  an  action  for  waste,  com-  Action  by 
mitted  in  the  time  of  his  ancestor  or  testator,  as  well  as  in  his  own  heir  or 

time.      [Note  2565.]  devisee  for 

•"  waste 

§  578.  The  grantor  of  a  reversion  may  maintain  an  action  for  Action  by- 
waste  committed  before  he  aliened  the  same.    [Note  2566.]  grantor  for 

waste 

§  579.  Such  an  action  may  also  be  maintained  against  a  guardian  Action  by 

by  his  ward,  either  before  or  after  the  termination  of  the  guardian-  ward  for 

ship,  for  waste,  committed  upon  the  real  property  of  the  ward,-  ^^*® 
during  the  guardianship.     [Note  2567.] 

§  580.  Where  real  property  is  sold  by  virtue  of  an  execution,  the  Action  for 
person,  to  whom  a  conveyance  is  executed  pursuant  to  the  sale,  waste  on 
may  maintain  an  action  for  waste,  committed  thereon  after  the  sale,  Property 
against  the  person,  who  was  then  in  possession  of  the  property,  execution^ 
[Note  2568.] 

§  581.  An  action  for  waste  may  also  be  maintained,  by  a  joint  Action 
tenant  or  tenant  in  common,  against  his  co-tenant,  who  commits  against 
waste  upon  the  real  property  held  in  joint  tenancy  or  in  common,  ^^^a^^t^o^ 
If  the  plaintiff  recovers  therein  he  is  entitled,  at  his  election,  either 
to  a  [final]  judgment  for  treble  damages,   [as  prescribed  in  the 
last  section]  or  to  have  partition  of  the  property,  [as  prescribed 
in  the  next  two  sections.]    [Note  2569.] 

§  582.  If  the  plaintiff  recovers  in  an  action  for  waste,  other  than  Treble 
an  action  brought  as  prescribed  in  the  next  section,  the  [final]  judg-  damages  or 
ment  must  award  to  him  treble  damages.     Where  the  action  is  forfeiture 
brought  by  the  person  next  entitled  to  the  reversion,  and  it  appears,    ^^  ^^ 
in  like  manner,  that  the  injury  to  the  estate  in  reversion  is  equal 
to  the  value  of  the  tenant's  estate  or  unexpired  term,  or  that  it 
was  done  maliciously,  the  [final]  judgment  must  also  award  to  the 
plaintiff  the  forfeiture  of  the  defendant's  estate,  and  the  possession 
of  the  place  wasted.     [Note  2570.] 
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§§  583-587  §  583.  The  plaintiff  in  an  action  for  waste  may  elect  to  take  [final] 
judgment  for  the  single  damages  awarded  to  hun,  or  that,  in  making 
the  partition,  or  in  dividing  the  proceeds  of  a  sale,  so  much  of  the 
share  of  the  defendant  in  the  real  property,  or  the  proceeds  thereof^ 
as  will  be  sufficient  to  compensate  the  plaintiff  for  his  single  damages^ 
and  the  costs  of  the  action,  other  than  the  expenses  of  making  the 
partition  or  sale,  be  laid  off  or  paid,  as  the  case  may  be,  to  the  plain- 
tiff. The  residue  of  the  property  or  proceeds,  not  laid  off  or  dis- 
tributed to  the  plaintiff  or  the  defendant,  must  be  laid  off  or  paid 
to  the  persons  entitled  thereto,  according  to  their  respective  rights 
and  interests.     [Note  2571.] 

§  584.  If,  at  any  time  during  the  period  allowed  for  redemption^ 
after  a  sale  of  real  property  by  virtue  of  an  execution  the  judgment 
debtor,  or  any  other  person  in  possession  of  the  property  sold,  com- 
mits or  threatens  to  commit,  or  makes  preparations  for  committing 
waste  thereupon,  the  supreme  court,  or  any  justice  thereof,  within 
the  judicial  district,  or  the  county  judge  of  the  county,  in  which 
the  property,  or  any  part  thereof,  is  situated,  may,  upon  the  appli- 
cation of  the  purchaser,  or  his  assignee,  or  the  agent  or  attorney 
of  either,  and  proof,  by  affidavit,  of  the  facts,  grant,  without  notice,, 
an  order,  restraining  the  wrongdoer  from  committing  waste  upon 
\e  property.    [Note  2672.] 

§  585.  If  the  person,  against  whom  such  an  order  is  granted, 
commits  waste  in  violation  thereof,  after  the  service  upon  him  of 
the  order,  with  a  copy  of  the  affidavit  upon  which  it  was  granted, 
the  court  or  judge,  upon  proof,  by  affidavit,  of  the  facts,  may  grant 
an  order,  requiring  him  to  show  cause,  at  a  time  and  place  therein 
specified,  why  he  should  not  be  punished  for  a  contempt.  [Note 
2573.] 

§  586.  If,  upon  the  return  of  the  order  to  show  cause,  it  satis- 
factorily appears,  that  the  person,  required  to  show  cause,  has 
violated  the  former  order,  the  court  or  judge  may  either  punish 
him,  as  prescribed  by  law  for  the  punishment  of  a  contempt  of  a 
court  of  record,  other  than  a  criminal  contempt;  or  may  grant  a 
warrant,  directed  to  the  sheriff  of  the  county,  reciting  the  former 
order,  and  the  violation  thereof,  and  commanding  the  sheriff  to 
commit  the  wrong-doer  to  close  confinement,  for  a  term  specified 
therein,  not  more  than  one  year.  A  person  thus  committed  cannot 
be  admitted  to  the  liberties  of  the  jail.    [Note  2574.] 

§  587.  The  warrant  may  be  superseded,  and  the  prisoner  dis- 
charged, by  an  order,  in  the  discretion  of  the  court  or  judge  com- 
mitting him,  upon  his  executing,  to  the  person  who  applied  for  the 
warrant,  an  undertaking,  in  a  sum  fixed,  and  with  sureties  approved, 
by  the  court  or  judge,  to  the  effect,  that  he  will  pay  any  judgment, 
which  the  applicant,  or  his  assignee,  or  other  representative,  may 
recover  against  him,  by  reason  of  any  waste  theretofore  or  there- 
after committed  on  the  property;  and  upon  his  paying  to  the  appli- 
cant, for  the  costs  and  expenses  of  the  proceedings,  a  sum,  fixed 
by  the  court  or  judge.    [Note  2575.] 
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ARTICLE  20  §§  597-^00 

Eminent  Domain.     [General  Note  2576] 

§  597.  When,  the  legislature  of  the  State  consents  to  the  taking  Real 
of  any  real  property  within  the  State,  for  the  use  of  the  people  of  property 
the  United  States,  [a  writ  of  assessment  of  damages  may  be  issued;  u^^led  States 
and]  the  proceedings  [thereupon]  must  be  in  accordance  with  the 
provisions  of  [this  article]  the  new  practicej  except  that  the  appli- 
cation [for  the  writ]  must  be  made,  and  the  subsequent  proceedings 
must  be  conducted,  by  the  attorney  of  the  United  States,  for  the 
district  embracing  the  county  wherein  the  real  property  is  situated. 
[Note  2577.] 

§  598.  The  attorney-general,  or  the  district-attorney  of  the  county  Real  prop- 
in  which  the  real  property  is  situated,  must,  when  the  governor  so  ?^*^A^®° 
directs,  [make  the  application,  in  the  name  of  the  governor;  and     ^® 
must   conduct  the  subsequent  proceedings,    under  the  governor's 
direction.]  conduct  the  action  necessary  to  acquire  any  real  property 
for  public  use  that  the  governor  is  authorized  by  law  to  acquire,    [Note 
2578.] 

§  599.  When  an  answer  to  the  [petition]  complaint  in  an  odion  Possession  Id 
brou,ght  to  acquire  real  property  for  public  use  has  been  interposed,  +1^^^^ 
and  it  appears  to  the  satisfaction  of  the  court  that  the  public  interests 
will  be  prejudiced  by  delay,  it  may  direct  that  the  plaintiff  be  per- 
mitted to  enter  immediately  upon  the  real  property  to  be  taken, 
and  devote  it  temporarily  to  the  public  use  specified  in  the  [petition,] 
complaint,  upon  depositing  with  the  court  the  sum  stated  in  the 
answer  as  the  value  of  the  property,  and  which  sum  shall  be  applied, 
so  far  as  it  may  be  necessary  for  that  purpose,  to  the  payment  of 
the  award  that  may  be  made,  and  the  cost  and  expenses  of  the  pro- 
ceeding, and  the  residue,  if  any,  returned  to  the  plaintiff,  and,  in 
ease  the  [petition]  complaint  should  be  dismissed,  or  no  award 
should  be  made,  or  the  proceedings  should  be  abandoned  by  the 
plaintiff,  the  court  shall  direct  that  the  money  so  deposited,  so  far 
as  it  may  be  necessary,  shall  be  applied  to  the  payment  of  any  damages 
which  the  defendant  may  have  sustained  by  such  entry  upon  and 
use  of  his  property,  and  his  costs  and  expenses  of  the  proceeding, 
such  damages  to  be  ascertained  by  the  court,  or  a  referee  to  be 
appointed  for  that  purpose,  and  if  the  sum  so  deposited  shall  be 
insufficient  to  pay  such  damages,  and'all  costs  and  expenses  awarded 
to  the  defendant,  judgment  shall  be  entered  against  the  plaintiff 
for  the  deficiency,  to  be  enforced  and  collected  in  the  same  manner 
as  a  judgment  in  the  supreme  court;  and  the  possession  of  the  prop- 
erty shall  be  restored  to  the  defendant.     [Note  2579.] 

§  600.  At  any  stage  of  the  [proceeding]  action  brought  to  acquire  Continuing 
real  property  for  public  use  the  court  may  [authorize  the  plaintiff,  possession  in 
if  in  possession  of  the  property  sought  to  be  condemned,  to  con-  condenina- 
tinue  in  possession,  and  may  stay  all  actions  or  proceedings  against 
him  on  account  thereof,  upon  ^ving  security,  or  depositing  such 
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§§  601-603  sum  of  money  as  the  court  may  direct  to  be  held  as  security  for  the 
payment  of  the  coinpensation  which  may  be  finally  awarded  to  the 
owner  therefor  and  the  costs  of  the  proceeding,  and  in  every  such 
case  the  owner  may  conduct  the  proceeding  to  a  conclusion,  if  the 
plaintiff  delays  or  neglects  to  prosecute  the  same.    [Note  2580.] 


Abandon- 
ment and 
discontinu- 
ance of  con- 
demnation 
action 


§  601.  Upon  the  application  of  the  plaintiff  to  be  made  at  any 
time  after  the  presentation  of  the  [petition]  complaint  in  an  auction 
broiLght  to  acquire  real  property  for  a  public  use  and  before  the  expira- 
tion of  thirty  days  after  the  entry  of  the  final  [order,]  judgment 
upon  [eight  days']  notice  of  motion  to  all  other  parties  to  the  pro- 
ceeding who  have  appeared  therein  [or  upon  an  order  to  show  cause,] 
the  court  may,  in  its  discretion,  and  for  good  cause  shown,  authorize 
and  direct  the  abandonment  and  discontinuance  of  the  proceeding, 
upon  payment  of  the  fees  and  expenses,  if  any,  of  the  commissioners, 
and  the  costs  and  expenses  directed  to  be  paid  in  such  final  [order,] 
judgment  if  such  final  [order]  judgment  shall  have  been  entered, 
and  upon  such  other  terms  and  conditions  as  the  court  may  pre- 
scribe; and  upon  the  entry  of  the  order  granting  such  application 
and  upon  compliance  with  the  terms  and  conditions  therein  pre- 
scribed, payment  of  the  amount  awarded  for  compensation,  if  such 
compensation  shall  have  been  theretofore  awarded,  shall  not  be 
enforced,  but  in  such  case,  if  such  abandonment  and  discontinuance 
of  the  proceeding  be  directed  upon  the  application  of  the  plaintiff, 
the  order  granting  such  application,  if  permitting  a  renewal  of  such 
proceedings,  shall  provide  that  proceedings  to  acquire  title  to  such 
lands  or  any  part  thereof  shall  not  be  renewed  by  the  plaintiff  with- 
out a  tender  or  deposit  in  court  of  the  amount  of  the  award  and 
interest  thereon.     [Note  2581.] 

§  602.  The  proceedings  for  the  acquisition  of  real  property  for  a 
public  use  shall  be  governed  by  the  new  practice  except  those  taken 
[So  much  of  all  acts  and  parts  of  acts  as  prescribe  a  method  of  pro- 
cedure in  proceedings  for  the  condemnation  of  real  property  for  a 
public  use  is  repealed,  except  such  acts  and  parts  of  acts  as  prescribe 
a  method  of  procedure]  for  the  condemnation  of  real  property  for 
public  use  as  a  highway,  or  as  a  street,  avenue,  or  public  place  in 
an  incorporated  city  or  village,  or  [as  may  prescribe  methods 
of  procedure  for  such  condemnation  for  any  public  use]  for,  by,  on 
behalf,  on  the  part,  or  in  the  name  of  the  corporation  of  the  city,  of 
New- York,  known  as  the  mayor,  aldermen,  and  commonalty  of  the 
city  of  New- York,  or  by  whatever  name  known,  or  by  or  on  the 
application  of  any  board,  department,  commissioners  or  other  officers 
acting  for  or  on  behalf  or  in  the  name  of  such  corporation  or  city, 
or  where  the  title  to  the  real  property  so  to  be  acquired  vests  in  such 
corporation  or  in  such  city[;  and  all  proceedings  for  the  condemna- 
tion of  real  property  embraced  within  the  exceptions  enumerated 
in  this  section  are  exempted  from  the  operation  of  this  title].  [Note 
2582.] 

Appointment        §  603.  The  court  in  an  action  to  acquire  private  property  for  a 
of  appraisers     public  use  shall  [thereupon]  appoint  three  disinterested  and  corn- 
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petent  freeholders  [commissioners^  appraisers  to  ascertain  the  com-  §§  604 
pensation  to  be  made  to  the  owners  for  the  property  to  be  taken 
for  the  pubUc  use  specified,  and  fix  the  time  and  place  for  the  first 
meeting  of  the  [commissioners.^  appraisers.  Where  owners  of 
separate  properties  are  joined  in  the  same  action  [proceeding,^  or 
separate  properties  of  the  same  owner  are  to  be  condemned,  more 
than  one  set  of  [commissi oners^  appraisers  may  be  appointed.  If 
a  trial  has  been  had,  at  least  eight  days'  notice  of  such  appoint- 
ment must  be  given  to  all  the  defendants  who  have  appeared.  [Note 
2583.] 

§  604.  The  appraisers  appointed  in  an  action  to  acquire  private  Qualifica- 
property  for  a  public  use  shall  he  residents  of  the  judicial  district  tions,  powers 
embracing  the  county  where  the  real  property,  or  sonae  part  of  it,  ^p^aj^era 
is  situated,  or  of  some  county  adjoining  such  judicial  district. 

Provided,  however,  that  in  any  such  proceeding  instituted  within 
the  first  or  second,  judicial  district,  such  [commissioners^  appraisers 
shall  be  residents  of  the  county  where  the  real  property,  or  some 
part  of  it,  is  situated,  or  of  some  adjoining  county. 

The  parties  may  waive,  in  writing,  the  provisions  of  this  section 
as  to  the  residence  of  the  [commissioners, 3  appraisers  and  in  that 
case  they  may  be  residents  of  any  county  in  the  state. 

No  person  shall  be  appointed  [a  commissioner  of  estimate  and 
appraisement]  an  appraiser  in  condemnation  or  street  opening  pro- 
ceedings, in  the  first  or  second  judicial  districts,  who  holds  the  posi- 
tion of  clerk,  private  secretary,  secretary,  or  stenographer  to  any 
justice  or  judge  of  a  court  of  record,  or  to  any  board  of  justices  or 
judges  of  such  a  court  in  any  department  where  such  justice  or 
judge  is  engaged  in  the  discharge  of  the  duties  of  his  oSice. 

The  [commissioners]  appraisers  in  such  an  action  shall  take  and 
subscribe  the  constitutional  oath  of  office.  Any  of  them  may  issue 
subpoenas  and  administer  oaths  to  witnesses;  a  majority  of  them 
may  adjourn  the  proceeding  before  them,  from  time  to  time 
in  their  discretion.  Whenever  they  meet,  except  by  appointment 
of  the  court  or  pursuant  to  adjournment,  they  shall  cause  at 
least  eight  days  notice  of  such  meeting  to  be  given  to  the 
defendants  who  have  appeared,  or  their  agents  or  attorneys.  They 
shall  view  the  premises  described  in  the  [petition,]  complaint 
and  hear  the  proof  and  allegations  of  the  parties,  and  reduce 
the  testimony  taken  by  them,  if  any,  to  writing,  and  after  the 
testimony  in  each  case  is  closed,  they,  or  a  majority  of  them, 
all  being  present,  shall,  without  unnecessary  delay  ascertain  and 
determine  the  compensation  which  ought  justly  to  be  made  by 
the  plaintiff  to  the  owners  of  the  property  appraised  by  them; 
and,  in  fixing  the  amount  of  such  compensation,  they  shall  not  make 
any  allowance  or  deduction  on  account  of  any  real  or  supposed 
benefits  which  the  owners  may  derive  from  the  public  use  for  which 
the  property  is  to  be  taken,  or  the  construction  of  any  proposed 
improvement  connected  with  such  public  use.  But  in  case  the  plain- 
tiff is  a  railroad  corporation  and  such  real  property  shall  belong  to 
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on  fixing  the  amount  of  such  compensation,  shall  fix  the  same  at 

its  fair  value  for  railroad  purposes.     [Note  2584.] 

§  605.  On  the  hearing  of  the  appeal  from  the  [final  order]  jvdg- 
ment  in  an  action  to  acquire  private  property  for  public  use  the  court  may 
direct  a  new  appraisal  before  the  same  or  new  [commissioners,! 
appraisers  in  its  discretion,  and  the  report  of  such  [commissionersj 
appraisers  shall  be  final  and  conclusive  upon  all  parties  interested. 
[Note  2585.] 

§  606.  Where  a  reappraisal  is  ordered  on  appeal  in  an  action  to 
acquire  private  property  for  public  use^  if  the  amount  of  the  compensa- 
tion to  be  paid,  is  increased  by  the  last  report,  the  difference  shall 
be  a  lien  upon  the  land  appraised,  and  shall  be  paid  to  the  parties 
entitled  to  the  same,  or  shall  be  deposited  as  the  court  shall  direct, 
[and]  //  the  amount  of  the  compensation  is  diminished,  the  differ- 
ence shall  be  refunded  to  the  plaintiff  by  the  party  to  whom  the 
same  may  have  been  paid,  and  judgment  therefor  may  be  rendered 
by  the  court,  on  the  filing  of  the  last  report,  against  the  parties 
liable  to  pay  the  same.    [Note  2586.] 

§  607.  The  appraisers  in  an  action  to  acquire  private  property  for 
public  use  shall  each  be  entitled  to  six  dollars  for  services  for  every 
day  they  are  actually  engaged  in  the  performance  of  their  duties, 
and  their  necessary  expenses,  to  be  paid  by  the  plaintiff;  provided^ 
that  in  [proceedings]  an  action  within  the  counties  of  New  York 
and  Kings,  such  [commissioners]  appraisers  shall  be  entitled  to 
such  additional  compensation  not  exceeding  twenty-five  dollars  for 
every  such  day,  as  may  be  awarded  by  the  court,  and  provided 
that  in  [proceedings]  an  action  instituted  by' a  village  or  any  board 
thereof  under  this  title  such  [commissioners]  appraisers  shall  be 
entitled  to  such  additional  compensation,  not  exceeding  five  dollars 
for  every  such  day,  as  may  be  awarded  by  the  court.    [Note  25S7.] 

§  608.  If  there  are  adverse  and  conflicting  claimants  to  the  money, 
or  any  part  of  it,  to  be  paid  as  compensation  for  the  property  taken 
for  a  public  use,  the  court  may  direct  the  money  to  be  paid  into  the 
court  by  the  plaintiff,  and  may  determine  who  is  entitled  to  the 
same,  and  direct  to  whom  the  same  shall  be  paid,  and  may,  in  its 
discretion,  order  a  reference  to  ascertain  the  facts  on  which  such 
determination  and  direction  are  to  be  made.    [Note  2588.] 

§  609.  Upon  payment  of  [such]  the  compensation  allowed  in  an 
action  to  acquire  private -property  for  public  use,  the  plaintiff  shall  be 
entitled  to  enter  into  the  possession  of  the  property  condemned, 
and  take  and  hold  it  for  the  public  use  specified  in  the  judgment. 
Deposit  of  the  money  to  the  credit  of,  or  payable  to  the  order  of 
the  owner,  pursuant  to  the  direction  of  the  court,  shall  be  deemed 
a  payment  [within  the  provisions  of  this  title.]    [Note  258&.] 
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ARTICLE  21  \^\l 

Sale  of  Real  Property  of  Infant  and  Incompetent 

see  also  Incompetent;  Infant.     [General  Note  2590] 

§  615.  In-  [either]  any  of  the  following  eases  real  property  or  a  Actio^^ 
term,  estate  or  other  interest  in  real  property  of  an  infant  in  being  dispose  of 
or  the  contingent  interest  therein  of  an  infant  not  in  being  or  of  a  jDfant's  and 
person  incompetent  to  manage  his  affairs  by  reason  of  lunacy,  idiocy  incompe- 
or  habitual  drunkenness,  or  an  inchoate  right  of  dower  in  real  prop-  ^°*  p-*t 
erty  belonging  to  an  infant  or  an  incompetent  person  or  the  pos-  ^^    ^ 
sibility  that  upon  breach  of  a  condition  a  right  of  re-entry  will  vest 
in  or  real  property  will  revert  to  an  infant  or  an  incompetent  person, 
or  his  heirs  solely  or  in  common  with  others,  may  be  sold,  conveyed, 
mortgaged,  released  or  leased  by  action  to  be  commenced  by  a  suwr 
mons  to  appear:  [as  prescribed  in  the  following  sections  of  this  title  :3 

[In  either  of  the  following  cases,  an  action  may  be  maintained 
against  an  infant,  or  a  person  incompetent  to  manage  his  affairs  by 
reason  of  lunacy,  idiocy,  or  habitual  drunkenness,,  to  procure  a 
judgment,  directing  a  conveyance  of  real  property,  or  of  an  interest 
in  real  property.^ 

1.  Where  the  infant  or  incompetent  person  is  siezed  or  possessed 
of  the  real  property,  or  interest  in  real  property,  by  way  of  mortgage, 
or  only  in  trust  for  another; 

2.  Where  a  valid  contract  for  the  sale  or  conveyance  of  the  real 
property,  or  interest  in  real  property,  has  been  made;  but  a  convey- 
ance thereof  cannot  be  made,  by  reason  of  the  infancy  or  incom- 
petency of  the  person  in  whom  the  title  is  vested; 

[3.  Where  an  action  might  be  maintained  against  the  infant  or 
incompetent  person,  to  procure  a  judgment,  directing  the  convey- 
ance of  the  real  property,  or  interest  in  real  property,  as  prescribed 
in  sections  twenty-three  hundred  and  forty-five  and  twenty-three 
hundred  and  forty-six  of  this  act.  3 

3.  [4.]  Where  the  interest  of  the  infant  or  incompetent  person 
will  be  substantially  promoted  by  releasing  or  joining  with  others  in 
releasing  for  a  valuable  consideration  the  possibility  that  upon  breach 
of  a  condition  a  right  of  re^-entry  will  vest  in  or  real  property  will 
revert  to  the  infant  or  incompetent  person  or  his  heirs  solely  or  in 
common  with  others.  Such  possibility  is  referred  to  [in  the  fol- 
lowing sections  of  this  titled  as  a  possibility  of  reverter; 

4'  [l-l  Where  the  personal  property,  and  the  income  of  the  real 
property,  of  the  infant  or  incompetent  person,  are,  together,  insuf- 
ficient for  the  payment  of  his  debts,  or  for  the  maintenance  and 
necessarj'-  education  of  himself  and  his  family; 

5.  [2.]  Where  the  interest  of  the  infant  in  being  or  the  contingent 
interest  of  an  infant  not  in  being,  or  the  interest  of  an  incompe- 
tent person  require  or  will  be  substantially  promoted  by  such  dis- 
position, on  account  of  the  real  property  or  term,  or  estate,  or  other 
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or  being  wholly  unproductive,  or  for  the  purpose  of  raising  funds 

to  preserve  or  to  improve  the  same,  or  for  other  peculiar  reasons, 
or  on  account  of  other  peculiar  circumstances.     [Note  2591.] 

§  616.  Before  a  sale,  mortgage,  release,  or  lease  can  be  made  in 
an  action  relating  to  the  real  property  of  an  infant  or  incompetent  [pur- 
suant to  the  final  order,]  the  special  guardian  or  the  committee 
must  enter  into  an  agreement  therefor,  subject  to  the  approval  of 
the  court;  and  must  report  the  agreement  to  the  court  or  referee 
under  oath.  [Upon  the  confirmation  thereof  by  the  order  of  the 
court,  he  must  execute,  as  directed  by  the  court,  a  deed,  mortgage, 
release  or  lease.]  And  where  the  [final  order]  judgment  directs  the 
[examination]  execution  of  a  conveyance  [in  the  first  instance,]  for 
the  purpose  of  fulfilling  a  contract,  or  because  the  property  is  held 
by  way  of  mortgage,  or  in  trust  only,  the  guardian  or  committee, 
executing  the  conveyance,  must  report  the  conveyance,  to  the 
court,  under  oath.     [Note  2592.] 

§  617.  Real  property,  or  an  interest  in  real  property,  of  an  infant 
or  of  an  idiot,  lunatic  or  habitual  drunkard,  shall  not  be  sold,  leased, 
released  or  mortgaged,  [as  prescribed  in  this  title,]  contrary  to  the 
provisions  of  a  will,  by  which  it  was  devised,  or  of  a  conveyance  or 
other  instrimient,  by  which  it  was  transferred,  to  the  infant  or  in- 
competent person.     [Note  2593.] 

§  618.  A  sale  of  real  property,  or  of  an  interest  in  real  property, 
other  than  a  possibility  of  reverter  of  an  infant  or  incompetent  person, 
does  not  give  to  the  infant  or  incompetent  person,  any  other  or 
greater  interest  in  the  proceeds  of  the  sale,  than  he  or  she  had  in 
the  property  or  interest  sold.  Those  proceeds  are  deemed  property 
of  the  same  nature,  as  the  estate  or  interest  sold,  until  the  infant 
arrives  at  full  age,  or  the  incompetency  is  removed.  The  proceeds 
of  the  release  of  a  possibility  of  reverter  shall  be  deemed  and  treated 
as  if  they  were  proceeds  of  real  property  of  which  the  infant  was 
seized  and  possessed.  If  the  infant  should  die  before  arriving  at  full 
age,  or  the  incompetent  person  should  die  before  the  incompe- 
tency is  removed  not  leaving  any  personal  property,  or  not  leaving 
sufficient  personal  property  to  pay  funeral  expenses  and  expenses 
that  may  be  necessary  or  necessarily  incurred,  then  in  either  or  each 
case  the  proceeds  are  to  be  deemed  personal  property  so  far  as  may 
be  necessary  to  pay  the  funeral  and  other  necessary  expenses.  The 
proceeds  are  to  be  paid  upon  order  of  the  surrogate's  court  or  court 
having  jurisdiction  of  the  estate  of  the  deceased,  to  an  administrator 
appointed  by  the  surrogate  to  administer  upon  decedent's  estate, 
and  after  paying  all  funeral  expenses  and  expenses  of  administration 
and  any  indebtedness,  the  remainder,  if  any  there  be,  shall,  upon  the 
order  of  the  surrogate,  be  paid  into  the  hands  of  the  trustee  who  held 
the  same,  to  be  distributed  as  the  law  directs.  This  [act  is  to  include 
the  said  proceeds  of]  section  applies  to  any  infant  or  incompetent 
person  [that  has]  who  died  prior  to  [this  amendment,]  April  3, 1907, 
the  proceeds  now  remaining  in  the  hands  of  a  trustee.     [Note  2594.] 
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§  619.  The  court  must, .  by  order,  direct  the  disposition  of  the        §  619 
proceeds  of  such  a  sale,  mortgage,  release  or  lease.    It  must  direct 


the  investment  of  any  portion  thereof  belonging  to  the  infant  or  g^^^  ®  ^ 
incompetent  person,  which  is  not  needed  for  the  payment  of  debts 
or  the  safe  keeping,  or  the  immediate  maintenance  and  education, 
of  himself  or  his  family,  or  for  the  preservation  or  improvement  of 
liis  real  property  or  his  interest  in  real  property.  It  must  require 
a  report,  under  oath,  of  the  disposition  and  investment  thereof,  to 
be  made  as  soon  as  practicable,  and  must  compel  periodical  accounts 
to  be  rendered  thereafter  by  each  person,  who  is  inti-usted  with  the 
proceeds,  or  any  part  thereof.  Where  an  inchoate  right  of  dower 
is  released  [as  prescribed  in  this  titlej  and  such  release  is  to  accom- 
pany a  sale  by  the  husband  of  the  property  to  which  the  inchoate 
right  of  dower  attaches,  the  court  shall  make  an  order  requiring 
one-third  of  the  amount  realized  on  the  sale  of  the  property  to 
which  the  inchoate  right  of  dower  attached  to  be  invested  by  the 
special  guardian,  or  paid  into  the  court  to  be  held  for  the  benefit 
of  the  husband  during  his  life  and  upon  his  death  for  the  benefit 
of  the  wife  during  her  Ufe,  or  the  court  may  direct  said  amounts 
to  be  paid  to  the  husband  upon  his  giving  a  bond  in  the  penalty  of 
at  least  double  the  amount  so  received  for  such  release,  with  at  least 
two  sureties,  who  shall  justify  in  double  the  amount  of  such  penalty, 
conditioned  for  the  repayment  as  the  court  shall  direct  by  his  ex- 
ecutors or  administrators  of  such  amount  upon  the  death  of  the 
husband.  Where  an  inchoate  right  of  dower  is  released  [as  pre- 
scribed in  this  title,]  and,  at  the  time  of  the  application,  the  property 
to  which  the  inchoate  right  of  dower  attaches  has  already  been  sold 
by  the  husband,  and  the  wife  has  not  joined  in  the  conveyance  or 
otherwise  released  her  inchoate  right  of  dower,  the  court  shall  make 
an  order  that,  as  the  consideration  for  the  release,  or  as  part  of  the 
consideration  therefor,  there  be  paid  to  the  special  guardian  or  into 
.  the  court  an  amount  to  be  fixed  by  the  court  as  equal  to  one-third 
of  the  fair  market  value  of  the  property,  to  be  invested  by  the  special 
guardian  or  held  by  the  court  for  the  benefit  of  the  person  making 
such  payment  during  the  life  of  the  husband,  and  upon  his  death 
for  the  benefit  of  the  wife  during  her  Ufe,  and  upon  her  death  to  be 
returned  to  the  person  making  such  payment  .or  to  his  executors, 
administrators  or  assigns;  or  in  lieu  of  such  payment  the  court  may 
allow  a  bond  to  be  given  in  the  penalty  of  at  least  double  the  amount 
so  fixed  as  equal  to  one-third  of  the  fair  market  value  of  the  prop- 
erty, with  at  least  two  sureties,  who  shall  justify  in  double  the  amount 
of  such  penalty,  conditioned  for  the  payment  as  the  court  shall 
direct,  upon  the  death  of  the  husband  leaving  the  wife  surviving, 
of  the  said  sum  so  fixed  as  equal  to  one-third  of  the  fair  value  of 
the  property,  to  be  held  for  the  benefit  of  the  wife  during  her  life 
and  upon  her  death  to  be  returned  to  the  person  giving  such  bond 
or  to  his  executors,  administrators  or  assigns.  In  case  by  any  con- 
tingency, infants  not  in  being  may  thereafter  become  possessed  of 
any  interest  in  said  premises  so  sold,  mortgaged  or  leased,  the  court, 
n  case  of  a  sale,  shall  cause  the  proceeds  of  the  sale,  after  paying 
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§§  620-622  the  cost  and  expenses  of  the  same,  to  be  placed  at  interest  for  the 
benefit  of  the  persons  who  are,  or  who  may  ultimately  be  entitled  to 
the  same,  and  shall  not  authorize  the  distribution  of  the  same  in 
advance  of  said  contingency,  except  upon  a  petition  of  some  person 
entitled  thereto,  and  upon  filing  a  bond  in  such  penalty  as  the  court 
shall  direct,  with  two  or  more  sureties  approved  by  the  court,  and 
conditioned  that  in  case  of  any  contingency  by  which  any  infant 
not  then  in  being  shall  thereafter  become  entitled  to  any  of  the  pro- 
ceeds of  the  sale,  that  said  petitioner  will  pay  to  said  person  or  per- 
sons his  or  their  proportionate  share  of  the  money  so  paid  over  to  said 
petitioner;  and  in  the  case  of  the  mortgaging  of  said  real  estate  the 
proceeds  of  ther  same,  after  paying  cost  and  expenses,  shall  be  paid 
out  and  disbursed  under  the  direction  of  the  court  only  for  the  pur- 
pose of  paying  lawful  charges  thereon  or  repairing,  improving,  build- 
ing upon  or  otherwise  enhancing  in  value  any  real  estate  so  mortgaged 
as  aforesaid.     [Note  2595.] 

§  620.  In  the  application  of  money,  arising  from  a  sale,  mortgage, 
or  lease,  made  for  the  purpose  of  paying  debts,  [as  prescribed  in 
this  title,3  of  an  infant^  lunatic,  idiot  or  habitvxd  drunkard^  the  special 
guardian  of  the  infant,  or  the  conmiittee  of  the  property  of  the  incom- 
petent person,  must  pay  all  debts,  in  equal  proportion,  without  giving 
a  preference  to  a  debt  founded  upon  a  specialty,  or  upon  which  judg- 
ment has  been  taken.    [Note  2596.] 

§  621.  Where  an  infant,  idiot,  lunatic,  or  habitual  drunkard,  holds 
real  property,  in  joint  tenancy  or  in  common,  the  general  guardian 
of  the  infant,  or  the  committee  of  the  idiot,  lunatic,  or  habitual 
drunkard,  may  apply  hy  action  to  the  supreme  court  or  to  the  county 
court  of  the  county,  wherein  the  real  property  is  situated,  for  authority 
to  agree  to  a  partition  of  the  real  property  hy  a  summons  to  appear. 
If,  after  due  inquiry  into  the  merits  [of  the  application,]  by  a  refer- 
ence or  otherwise,  the  court  is  of  the  opinion  that  the  interests  of  the 
infant,  or  of  the  idiot,  lunatic,  or  habitual  drunkard  will  be  pro- 
moted by  the  partition,  it  may  make  an  order  authorizing  the  peti- 
tioner to  agree  to  the  partition  proposed,  and  in  the  name  of  the 
infant,  or  of  the  idiot,  lunatic,  or  habitual  drunkard,  to  execute  re- 
leases of  his  right  and  interest  in  and  to  that  part  of  the  property 
which  falls  to  the  shares  of  the  other  joint-tenants  or  tenants  in 
common.  The  court  may,  in  its  discretion,  for  the  furtherance  of 
the  interests  of  said  infant,  idiot,  lunatic,  or  habitual  drunkard, 
direct  partition  to  be  so  made  as  to  set  off  to  Jiim  or  them  his  or 
their  share  in  common  with  any  of  the  other  owners,  provided  the 
consent  in  writing  thereto  of  such  owners  shall  be  first  obtained. 
[Note  2597.] 

§  622.  In  an  inquisition  of  lunacy  where  the  costs  and  expenses 
exceed  $250,  besides  witness'  fees  and  allowances  to  conunissioners, 
the  committee  shall  not  be  at  liberty  to  pay  the  same  out  of  the 
estate  in  his  hands,  without  a  special  order  of  the  court  upon  notice 
to  all  parties  who  have  appeared  in  such  proceedings,  directing  such 
payment.     [Note  2598.] 


Partition 
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Expense  of 
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§  62 J.  [If]  Wh&pe  a  defendant  is  an  infant^  idiot,  lui^atic  os  §§  623-626 

habitual  dEunkard,  it  shaU  be  the  duty  of  his  general  guardian,  eoco-  ^^        . 

mittee  ov  trustee,  if  he  has  oxke,  to  appear  for  him  [upon  the  pre^-  general! 

entatioD  of  the  petition}  and  attend  to  his  interests,    [Note  2599.)  guardian, 

committee 
and  trustee 

§  624.  In  an  action  for  the  disposUion  of  the  reed  property  of  an  Gross  sum 
infant,  lunatic^  idioly  or  habitual  drunkard,  where  the  real  property,  in  lieu  of 
or  the  estate,  term,  or  other  interest  in  real  property,  directed  to  be  otherintefest 
sold,  is  subject,  absolutely  or  contingently,  to  a  right  of  dower,  or 
an  estate  for  life,  or  is  subject  to  an  estate  for  years,  in  the  whole 
or  any  part  thereof,  the  person,  having  the  prior  right  or  estate, 
may  manifest  in  wiiting^  bis  consent,  either  to  receirey  from  the  pro- 
ceeds of  the  aale,^  a  gross  sum,  to  be  fixed  according  to  the  prho^iples 
ol  law  app&cakle  to  aamiitiesy  in  satisfaction  of  his  fight  or  estate; 
Of  to  have  a  pr(^)ortionate  share  of  the  proceeds  ol  the  sale  iBvestedf, 
and  the  interest  thereof  paid  to  hm^  f vom  the  time  ol  the  investment^ 
or  ol  the  eomxBiencexnent  of  hi^  right  ov  estate,  as  justice  reqiuires^ 
until  the  determination  of  has^  right  or  estate.  1Jpo&  filing  the  con- 
sent with  the  clerk  the  ffinai  oorder}  judfmeni  ma^,  in  the  discre^ 
tion  of  t^e  court,  direct  a  sake  of  the  entire  profievty;  to  whi(^  tlK 
right  or  estate  attaches^  In  [^uch]  a  case  the  court  mi»t,  after 
the  sale,  ascertain  the  valoe  c^  the  right  or  interest  erf  tiie  person 
so  consenting;  and  the  [finid  ordar]  judgmeni  must  either  direct 
the  payment,  from  the  proceeds  of  the  »ftlev  o£  the  gross  sum  so 
ascertained  as  the  value,  or  the  ixrvestment  of  a  juBt  proportLoa  of 
the  proceeds,,  and  the  payment  to  him  of  the'  interest  &ereol.  But 
such  a  gross  sum  i^U  not  be  paid,  nor  shaH  such  an  investmenft  be 
made,  until  an  effectual  release  of  the  right  of  estate  of  the  person 
80  consenting^  executed  to  the  sati^aetion  of  the  comrt,  and  dnilj 
acknowledged  or  proved,  and  certified,  in  l^^e  manner  as  a  deed  to 
be  recorded  in  the  county,  has^  been  filed  with  the  derk.  [Note 
260O.] 

§  625.  A  judgment,  directing  [suchl  a  conveyance  of  real  prop--  judgment  in 
erty  or  of  an  inberesi  in  real  property,  by  an  infmd  or  incompetent  shall  action  for 
not  be  rendered^  uniesa  the  court,,  after  hearing  the  parties,  is  satisfied  conveyance 
that  the  conveyance  ought  to  be  made.    Upon  rendering  final  judg-  ^^J^^ 
ment  to  that  effect,  the  court  has  power  to  direct  the  guardian  of  the  oH^ant  or 
infantas  property,  or  the  conamittee  of  the  property  of  the  lunatic  incompetent 
or  other  incompetent  person,  or  a  special  guardian  appointed  in 
the  action,  to  execute  any  conveyance,  or  to  do  any  other  act,,  which 
is  necessary,  in  order  to  carry  the  jud^ent  into  effect.    [Note  2601.] 

§  626.  Where  the  interest  of  [the^  o,n  infant,  or  of  [the J  a  Joinder  in 
lunatic  or  other  incompetent  person,  consists  of  a  right  of  dower,  conveyance 
or  an  estate  for  life,  or  for  years,  the  [final  order  J  judgment  may  |j[j^^\^^t 
authorize  the  special  guardian  or  committee  to  join,  with  the  person  ^^^d  awner°of 
or  persons  holding  the  reversionary  estate,  in  a  conveyance  of  the  particular 
property  to  which  the  interest  attaches,  so  as  to  release  the  right  estate 
of  dower,  or  fully  convey  the  particular  estate;,  ott  receiving,  from 
the  proceeds  of  the  sale,  a  gross  sirai,  in  satisfaction  of  thafe  interest, 
Vol.  III.— 14 
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§  636        or  a  proportionate  part  of  the  proceeds,  to  be  invested  until  the 

determination  of  the  particular  estate [;  and,  in  either  case,  to  be 

ascertained  as  prescribed  in  the  last  section].  Where  a  proportion 
of  the  proceeds  is  so  received  by  the  guardian  or  committee,  for 
investment,  the  [final  order]  judgment  must  provide  for  the  invest- 
ment thereof,  until  the  determination  of  the  particular  estate;  and 
then  for  the  payment  thereof  to  the  person  entitled  thereto.  [Note 
2602.] 

ARTICLE  22 

Exemptions 

Homestead  §  535,     _/.  A  lot  of  land^  with  one  or  more  buildings  thereon,  not 

exemption        exceeding  in  value  one  thousand  dollars,  owned  and  occupied  as  a 

residence  by  a  householder,  having  a  family,  and  heretofore  designated 
as  an  exempt  homestead,  as  prescribed  by  law,  or  hereafter  designated 
for  that  purpose,  as  prescribed  in  [the  next  J  this  section,  is  exempt 
from  sale  by  virtue  of  an  execution,  issued  upon  a  judgment  recovered 
for  a  debt  contracted  after  the  thirtieth  day  of  April,  eighteen  hundred 
and  fifty;  unless  the  judgment  was  recovered  wholly  for  a  debt  or 
debts  contracted  before  the  designation  of  the  property,  or  for  the 
purchase  money  thereof.  But  no  property  heretofore  or  hereafter 
designated  as  an  exempt  homestead,  as  prescribed  by  law,  or  by 
[the  next]  this  section,  shall  be  exempt  from  taxation,  or  from  sale 
for  non-payment  of  taxes  or  assessments; 

2.  In  order  to  designate  property,  to  be  exempted  as  prescribed 
in  [the  last]  this  section,  a  conveyance  thereof,  stating,  in  substance, 
that  it  is  designed  to  be  held  as  a  homestead,  exempt  from  sale  by 
virtue  of  an  execution,  must  be  recorded,  as  prescribed  by  law;  or  a 
notice,  containing  a  full  description  of  the  property,  and  stating 
that  it  is  designed  to  be  so  held,  must  be  subscribed  by  the  owner, 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded  in  the  county  where  the  property  is  situated;  and 
must  be  recorded  in  the  office  of  the  clerk  of  that  county,  in  a  book 
kept  for  that  purpose,  and  styled  the  *' homestead  exemption  book;*' 

3.  A  lot  of  land,  with  one  or  more  buildings  thereon,  owned  by  a 
married  woman,  and  occupied  by  her  as  a  residence,  may  be  desig- 
nated as  her  exempt  homestead,  as  prescribed  in  [the  last]  this 
section;  and  the  property  so  designated  is  exempt  from  sale,  by 
virtue  of  an  execution,  under  the  same  circumstances,  and  subject 
to  the  same  exceptions,  as  the  homestead  of  a  householder,  having 
a  family; 

4.  The  exemption,  prescribed  by  [the  last  three]  this  section [s,] 
continues,  after  the  death  of  the  person  in  whose  favor  the  property 
was  exempted,  as  follows: 

(1.)  If  the  decedent  was  a  woman,  it  continues,  for  the  benefit 
of  ner  surviving  children,  until  the  majority  of  the  youngest  surviving 
child; 

(2.)  If  the  decedent  was  a  man,  it  continues,  for  the  benefit  of 
his  widow  and  surviving  children,  until  the  majority  of  the  youngest 
surviving  child,  and  until  the  death  of  the  widow; 
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(3)  But  the  exemption  ceases  earlier,  if  the  property  ceases  to  be  §§  637-639* 
occupied,  as  a  residence,  by  a  person  for  whose  benefit  it  may  so  con-   ' 
tinue,  except  as  otherwise  prescribed  in  [the  next^  this  section; 

5,  The  right  to  exemption,  of  a  person  entitled  thereto,  as  pre- 
scribed in  [the  last  four^  this  section[s,3,  is  not  aflfected  by  a  sus- 
pension of  the  occupation  of  the  exempt  property,  as  a  residence, 
for  a  period  not  exceeding  one  year,  which  occurs  in  consequence 
of  injury  to,  or  destruction  of,  the  dwelling  house  upon  the  premises; 

6,  The  exemption  of  a  homestead,  otherwise  valid  under  the  pro- 
visions of  this  [article,!  section  is  not  void,  because  the  value 
of  the  property,  designated  as  exempt,  exceeds  one  thousand  dollars. 
In  that  case,  the  lien  of  a  judgment  att.aches  to  the  surplus,  as  if  the 
property  had  not  been  designated  as  an  exempt  homestead;  but 
the  property  cannot  be  sold  by  virtue  of  an  execution,  issued  upon 
a  judgment,  as  against  which  it  is  exempt.  After  the  return  of 
such  an  execution,  the  owner  of  the  judgment  may  [maintain  a 
judgment  creditor's  action,  to  procure  a  judgment^  obtain  an  order 
directing  a  sale  of  the  property,  and  enforcing  his  lien  upon  the 
surplus.     [Note  2603.] 

§  637.  Land  set  apart  as  a  family  or  private  burying  ground,   Burying 
and  heretofore  designated,  as  prescribed  by  law,  in  order  to  exempt  ground 
the  same,  or  hereafter  designated  for  that  purpose,  [as  prescribed  ®^®°^P"<*'* 
in  the  next  section,  J  is  exempt  from  sale,  by  virtue  of  an  execution, . 
upon  the  following  conditions  only: 

1.  A  portion  of  it  must  have  been  actually  used  for  that  purpose; 

2.  It  must  not  exceed  in  extent  one-fourth  of  an  acre; 

3.  It  must  not  contain,  at  the  time  of  its  designation,  or  at  any 
time  afterwards,  any  building  or  structure,  except  one  or  more  vaults, 
or  other  places  of  deposit  for  the  dead,  or  mortuary  monuments; 

In  order  to  designate  land,  to  be  exempted,  [as  prescribed  in  the 
last  section,^  a  notice,  containing  a  full  description  of  the  land  to 
be  exempted,  and  stating  that  it  has  been  set  apart  for  a  family 
or  private  burying  ground,  must  be  subscribed  by  the  owner;  ac- 
knowledged or  proved,  and  certified,  in  like  manner  as  a  deed  to  be 
recorded  in  the  county  where  the  land  is  situated;  and  recorded 
in  the  office  of  the  clerk  or  register  of  that  county,  in  the  proper 
book  for  recording  deeds,  at  least  three  days  before  the  sale  of  the 
land,  by  virtue  of  the  execution.    [Note  2604.] 

§  638.  The  interest  of  a  person,  holding  a  contract  for  the  pur-  Exemption  of 
chase  of  real  property,  is  not  bound  by  the  docketing  of  a  judgment  J.*^^  contractj 
wholly  or  partly  for  a  sum  of  money  or  directing  the  paymsrU  of  a       °^  ^^ 
Sim  of  money;  and  cannot  be  levied  upon  or  sold,  by  virtue  of  an 
e  cecution,  issued  upon  a  judgment.    [Note  2605.] 

§  639.  The  owner  of  exempt  real  property  [,  exempt  as  prescribed  Cancellation'! 
in  this  article,^  may,  at  any  time,  subscribe  a  notice,  and  personally  of  exemption] 
acknowledge  the  execution  thereof,  before  an  oflBicer  authorized  by 
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II  640-653  law  ia  take  tiie  ackmawHedgment  of  a  deedf,  to  the  effect  that  he 

cancete  all  exemptions'  from  levy  or  sale  t^  virtue  of  a,n  execution 

affecting  the  pr^i^rty,  or  a  partknlar  pw^  thereof,  firfly  deswibed  ia 
the  notice.  The*  cancellation  takes  effect  when  such  a  notice  is 
recorded,  as  prescribed  J[in  this  artidej  for  recording  a  notiee  to 
effect  ttie  exemption  so  canceled.  Any  other  release  or  waiver,, 
hereafter  executed,  of  an  exemption  of  real  property,  [allowed  by 
this  article,!  or  of  an  exemption  of  a  homestead,  or  a  private  or 
family  burying  ground,  allowed  by  the  provisions  of  law  heretofore 
in  force,  is  void;  provided,  however,  that  nothing  herein  contained 
shall  be  so  construed  as  to  prevent  the  husband  and  wife  from  jointly 
eonveying^  or  naortgaging  property  so  exempt.    [Note  2606.]- 


Application 


§  64(K.  The  ^acuniffliutiioii^  [in  this,  article,]  ^  ^^  ^^  pioperty^ 
which,  is  exempt  fnnn  levy  and  sale  by  virtue  of  an  executuHi,  dioea 
«,*  repeal  a^yspeciai  I^ioiL  of  lai.  relating  to  sudtTSemp- 
tkxn,  whieh^  by  itsi  terms,,  is  a|g>licable  only  ta  sl  pfirtisulaF  dtwas 
of  pecs«iiifi,  car  ceiporatkxia,  or  to  a  partxeidaE  bcality^  or  otberwise^ 
to  a  special  case.    [Note  2607.] 
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SaUi  €md  Redemptven 

§,  650.  The  expression  "real  property"^  as  used  in  this  [aadthe 
succeeding  J  article,  includes  leasehold  property,  where  the  lessee  or 
his  assignee  i»  possessed  at  the  time*  of  the*  sale  of  at  least  five  years' 
unexpired  tesDi  of  tha  teasev  anidi  alsoj  of  the;  building'  or  buitdings, 
il  any,,  erected  theceiipon^    [Ncvte  2d0&]} 

§  65  (•  Real  property,  held  by  one.  peraoa  m  tvusH  or  f ^r  the  use 
of.  aiQother,  is  liable  to  levy  smA  aale  by  virtue  q£  aa^  execnition,  issued 
upoa  a  judgment  recovered  against  the  peraodi:^  to  whose-  use  it  ia 
so  hdd.,.  iich  a  case  where-  it  is  prescribed  by  law  that  by  reason  of 
the  invalidity  of  the  trust,  an  estate  vests  in  the-  benefieiaay;.  but 
special  provision  is  not  otherwise  made  by  law,  iox  the  mode  of 
subjjecting  it  to  kis  debts*.     [Note  260^.] 

§  652.  The  judgment  .debtor's  equity  of  redemption,  in  real 
property  mortgaged,  shall  not  be  sold  by  virtue  of  an  execution, 
issued  upon  a  judgment  recovered  for  the  mortgage  debt,,  or  any 
part  thereof.     [Note  26104 

§  653..  Where  an  execution  against  property  is  issued  upon  a 
judgment,  specified  in  the  last  section:,  to  the  county  where  the 
mortgaged  property  is  situated,  the  attorney,  or  other  person  who, 
subscribes,  it,  must  indorse  thereupon  a  direction  to  the  sheriff,  not 
to  levy  it  upon  the  mortgaged  property,  or  any  part  thereof.  The 
direction  must  briefly  deseribe  the  mortgaged  property,  and  refer 
to  the  book  and  page,  where  the  mortgage  is  recorded.     If  the  ex- 
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ecution  is  not  collected  out  of  the  other  property  of  the  judgment  §|  ^54h555 

debtor,  the  sheriff  must  return  it.  wholly  or  partly  unsatisfied,  as  • 

the  case  requires.     [Note  2611.] 

§  654.  The  sheriff  who  «ells  real  property,  by  virtue  of  an  exe-  Notice  of 
cution,  must  previously  give  public  notice  of  the  time  and  place  cH  sale 
the  sale,  as  follows : 

1.  A  written  or  printed  notice  thereof  must  be  conspicuously 
fastened  up,  at  least  forty-two  days  before  the  sale,  in  three  pofclic 
places,  in  the  town  or  city  where  the  sale  is  to  take  place;,  and  also 
in  three  public  places,,  in  the  town  or  city  where  the  property  Is 
situated,  if  the  sale  is  to  take  place  in  another  town  or  city; 

*  2.  A  ix^y  of  the  oetice  must  be  published,  at  leasi  <moe  in  eEMch 
of  the  six  weeks,  inamediately  preceding  the  sale,  in.  a  newspaper 
published  In  the  county,  or  published  in  an  incorporated  village,  a 
part  of  which  is  withm  the  ommty ;  if  there  is  a  newspaper  published 
3B  svch  coiBity  or  village ;  or,  if  thene  is  iMone,  in  itbe  xrewspoper  pinitod 
bA  Albairy,  ia  vhicfa  fa^Bi  notioes  are  requirad  to  be  pubHsfasd. 
{Note  3612.} 

§  655.  A  sale  tiiiade  in  pursuance  of  any  provision  of  this  lil^le^  Notice  and 
of  real  property  in  an  action  to  recover  real  property,  for  partition,  for  conduct  of 
'imer,  lo  jbnsdcw  o  miofiga§e^  to  comofd  ike  dekTrndnaiiUm  of  ^  claim  ^^ 
to  swi  ^pmperti^^  jfmr  wada,  far  n  wiwuanxz^  nnd  onf  ^tihar  motion  reia^ 
in§  te  read  ^mB^mrtyy  must  i>e  at  pid>lte  dvudian  im  Hie  ini^ieflt  biddsc 

I^otise  «f  Bach  sale  mast  be  ^mn  by  the  officer  oaaki^g  at  w 
pfltecniaed  fm  aedian  14M  <Df  tkis  aetj  iar  the  saie  hj  a  .duiaff  of 
real  .property,  l)y  ysrtim  of  jm  e3Beci^i«n,  imiesB  the  iiroipeity  is 
situated  wholly  or  partly  in  a  city  in  which  a  daily,  semi-weekly  or 
tri-weekly  newspaper  is  pubUshtd,  and,  in  that  case,  by  publish- 
ing notice  of  the  sate  in  such  a  daily,  semi-weekly  or  tri-weeldy 
paper,  at  least  twice  in  each  week  for  three  suocessive  weeks,  or 
in  a  weekly  paper  published  in  a  city,  once  in  each  of  Hhe  six  weeks, 
immediately  preceding  the  sale,  or  in  the  counties  of  New  York 
and  Kings  in  two  such  daily  papers. 

If  the  officer  appmnted  to  make  such  sale  does  not  appear  at  the 
time  and  place  ^here  such  sale  has  been  advertised  to  take  place, 
then  in  that  case  the  attorney  for  the  plaintiff  may  postpone  or 
adjourn  such  sale,  not  to  exceed  fo\ir  weeks,  during  which  time  such 
attorney  may  make  application  to  the  court  to  have  another  person 
appointed  to  make  such  ^ale.  Notice  of  the  postponement  of  the 
sale  must  be  published  in  the  paper  or  papers  wherein  the  notice  of  • 
sale  was  published. 

The  terms  of  the  sale  must  be  made  known  at  the  sale,  and  if 
the  property,  or  any  part  thereof,  is  to  sold  subject  to  the  right 
of  dower,  charge  or  lien,  that  fact  mxist  be  declared  at  the  time  of 
the  sale. 

If  the  property  consists  of  two  or  naore  distinct  buildings,  farms 
or  lots  they  shall  be  sold  separately,  unless  otherwise  ordered  by 
the  court;  And  provided,  further,  that  where  two  or  more  buildings 
.are  situated  on  the  same  city  lot,  they  be  sold  together.    [Note  2613.] 
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5§  656-660       §  656.  Except  where  special  provision  is  otherwise  made  by  law, 

real  property  adjudged  to  be  sold  must  be  sold  in  the  county  and 
borough  where  it  is  situated,  by  the  dieriflf  of  the  county  or  by  a 
referee,  appointed  by  the  court  for  that  purpose,  who  must  execute 
a  conveyance  to  the  purchaser.  If  such  real  property  is  situated 
partly  in  one  county  or  borough  and  partly  in  another  and  is  so 
circumstanced  that  a  sale  of  the  whole  will  be  most  beneficial  to 
the  parties,  the  court  rendering  judgment  may  direct  in  which  county 
and  borough  the  whole  of  such  real  property  shall  be  sold.  The 
conveyance  is  effectual,  to  pass  the  right,  title  or  interest  of  a  party 
adjudged  to  be  sold;  but  nothing  contained  in  this  section  shall  be 
deemed  to  repeal  or  modify  the  provision  of  any  law  specially  regu- 
lating the  sale  of  real  property  under  a  judgment  or  decree  of  any 
court,  in  any  particular  county  of  the  state.    [Note  2614.] 
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§  657.  Where  a  referee  is  appointed  by  the  court,  to  sell  real 
property,  the  court  may  provide  for  his  giving  such  security,  as 
the  court  deems  just,  for  the  proper  application  of  the  money  received 
upon  the  sale;  or  for  the  payment  thereof  by  the  purchaser,  directly 
to  the  person  or  persons  entitled  thereto,  or  their  attorneys.  [Note 
2615.] 

§  658.  In.  each  notice,  specified  in  the  last  section,  the  real  prop- 

^erty  to  be  scrid  must  be:  described  with  common  certainty,  by  setting 

forth  the  name  of  the  township  or  tract,  and  the  nxmiber  of  the  lot, 

•  if  there  is  any,:>or  by  some  other  appropriate  description.    The 

validity  of  a  sale  is  not  affected  by  the  fact,  that  the  property  sold 

is  part  only  of  the  property  advertised  to  be  sold.    [Note  2616.] 

Sale  of  land  §  659.  Where  lands  in  the  county  of  New  York  or  the  county 
^^er  decree,    of  Kings  are  sold  under  a  decree,  order  or  judgment  of  a  court,  they 

shall  be  sold  at  public  auction,  between  eleven  o'clock  in  the  fore- 
noon and  three  o'clock  in  the  afternoon,  unless  otherwise  specifically 
directed. 

Such  sales  in  the  county  of  New  York,  unless  otherwise  specifically 
directed,  shall  take  place  at  the  Exchange  Sales  Rooms,  now  located 
at  No.  14-16  Vesey  street  in  the  city  of  New  York. 

The  appellate  division  of  the  supreme  court  in  the  first  department 
is  authorized  to  change  the  place  at  which  said  sales  shall  be  made, 
may  make  rules  and  regulations  in  relation  thereto  and  may  designate 
the  auctioneers  or  persons  who  shall  make  the  same. 

Such  sales  in  the  city  of  Buffalo  shall  take  place  at  the  Real  Estate 
Exchange  Rooms,  between  the  hours  of  nine  and  eleven  in  the  fore- 
noon, and  two  and  three  o'clock  in  the  afternoon,  unless  the  court 
ordering  the  sales  shall  otherwise  direct.  Such  sales  shall,  however, 
be  made  subject  to  such  regulations  as  the  justices  of  the  supreme 
court  of  the  eighth  district  shall  establish.    [Note  2517.] 

§  660.  Where  real  property,  offered  for  sale  by  virtue  of  an  exe- 
cution, consists  of  two  or  more  known  lots,  tracts,  or  parcels,  each 
lot,  tract,  or  parcel  must  be  separately  exposed  for  sale.  If  a  per- 
son who  is  the  owner  of,  or  is  entitled  by  law  to  redeem,  a  distinct 
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parcel  of  the  property,  of  any  other  description,  requires  that  parcel   §§  66 1 --663 

to  be  exposed  for  sale  separately,  the  shenff  must  expose  it  accord-  

ingly.  No  more  real  property  shall  be  exposed  for  sale,  than  it 
appears  to  be  necessary  to  sell,  in  order  to  satisfy  the  execution 
[Note  2618.] 

§  661.  The  sherijBF,  who  sells  real  property,  by  virtue  of  an  exe-  Duplicate 
cution,  must  make  out,  subscribe,  and  acknowledge  before  an  oflBicer  certificate  of 
authorized  to  take  the  acknowledgment  of  a  deed,  duplicate  certifi-  ^® 
cates  of  the  sale,  containing: 

1.  The  names  of  each  purchaser,  and  the  time  when  the  sale  was 
made; 

2.  A  particular  description  of  the  property  sold; 

3.  The  price  bid  for  each  distinct  parcel  separately  sold;      ' 
4   The  whole  consideration  money  paid.     [Note  2619.] 

§  662.  The  sherifif  must,  within  ten  days  after  the  sale,  file  one  of  Record  of 
the  duplicate  certificates  in  the  office  of  the  clerk  of  the  county,  and  certificate 
deliver  another  to  the  purchaser.     If  there  are  two  or  more  purchasers,  ® 

a  certificate  must  be  delivered  to  each.  The  clerk  must  immediately 
record  the  certificate  in  a  book,  kept  by  him  for  that  purpose,  and 
must  index  the  record,  to  the  name  of  the  judgment  debtor.  His 
fees  for  so  doing  must  be  paid  by  the  sheriff,  as  part  of  the  expenses 
of  the  sale.     [Note  2620.]  , 

§  663.  The  right  and  title  of  the  judgmelit  debtbr  or  of  a  person  Title  to  resl 
holding  under  him  or  derivmg  title  through  him  to  real  property  sold  ^'{T^d 
by  virtue  of  an  execution  is  not  divested  by  the  sale  until  the  expira-  execution*^ 
tion  of  the  period  within  which  it  can  be  redeemed  [as  prescribed  in 
this  article^  and  the  execution  of  the  sheriff's  deed.  But  if  the 
property  is  not  redeemed  and  a  deed  is  executed  in  pursuance  of  the 
sale,  the  grantee  in  the  deed  is  deemed  to  have  been  vested  with  the 
legal  estate  from  the  time  of  the  sale.  [And  if  the  title  of  such  guaran- 
tee or  his  assigns  is  adjudged,  for  any  reason  or  cause  whatsoever, 
to  be  null  and  void  in  any  action  for  that  purpose  brought  by  the 
judgment  debtor  or  his  assigns,  such  judgment  shall  have  no  force 
or  effect,  unless  within  twenty  days  after  the  entry  of  such  judgment, 
the  plaintiff  shall  pay  to  such  grantee  or  his  assigns  the  sum  of  money 
which  was  paid  upon  the  sale,  with  interest  from  the  time  of  the  sale 
as  prescribed  in  this  article,  including  the  costs  and  expenses  of  said 
defendant  in  defending  the  action  in  which  such  judgment  was 
recovered,  to  be  adjusted  by  a  judge  of  the  court  in  which  said 
action  is  brought,  and  in  the  event  of  plaintiff's  failure  to  pay  such 
purchase-money  and  expenses  within  the  time  aforesaid,  said  title 
shall  be  valid  in  said  grantee,  and  in  case  such  judgment  has  hereto- 
fore been  recovered  and  an  appeal  has  been  taken  therefrom  which 
is  now  pending,  and  such  judgment  shall  be  affirmed  on  final  appeal, 
the  same  shall  have  no  force  or  effect  unless  within  twenty  days  after 
the  entry  of  judgment  of  affirmance,  the  plaintiff  shall  pay  to  such 
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|§  f^64H567  granite  or  fais  «6sigpis  the  sum  of  money  which  was  p^  upom  tJiie  ^flie, 

with  interest  as  aforesaid,  inckidang  the  co^s  and  expenses  of  the 

defendant  las  aforesaid,  in  psioseeutiBg  aay  ii.p(pQal  horn  euch  jiadg- 
mtsit,  &Btd  in  the  ev^nt  of  pSJAintiff 's  f^lujie  so  to  do^  said  tiUe  shall 
be  valid  in  said  grantee.J     [Note  2621.] 

§  664.  A  purchase  of  real  property  made  by  a  [AJ  commisBioner, 
01  other  officer  making  a  sale,  {as  prescribed  in  this  title,J  in  an 
action  rUaiing  to  real  property  ox  by  a  .guardian  of  xui  infant  party 
to  the  action,  [shall  not,  nor  shall]  or  iyy  Any  person,  for  his  benefit, 
directly  or  indirectly,  £purdiase,  or  be  interested  in  the  purchase 
of  any  of  the  property  sold;3  except  [that]  by  a  guardian  [may, 
where  he  is  J  lawfully  authorized  so  to  do[,  purchase]  for  the  benefit 
or  in  behalf  of  his  wardf.  The  Elation  <^  thiis  section  is  a  misde- 
meanor; and  A  pordiaoe,  made  eontxary  to  thiB  «ctkm,]  m  void. 
[Note  2622J 

§  665.  The  person  entitled  to  the  possession  of  real  property,  sold 
by  virtue  of  an  execution,  as  prescribed  in  the  la^  section^  may, 
duriQg  the  period  therein  specified,  use  and  enjoy  the  same  as  fol* 
lows^  witboiit  being  chai;geal)le  with  conunittisg  waste: 

Lf  He  iSAy  use  aad  en^y  iit  m  like  ounuierp  smd  ixxr  the  like  pur- 

injury  to  the  fr^fthold^ 

2.  He  may  make  necessary  repairs  to  a  building,  -or  other  erection 
thereupon.    But  this  subdivision  does  not  permit  an  alteration  ia 

A.  H3  woBSf  HM  jB3d  imfwcrvB  the  land,  in  the  oidiiuuy  «ottJ»e  ot 
faaoSMBdry;  biii  he  m  suA  4E9itatted  to  a  orop,  fsrom^g  tfaeneoo*  tut  the 
miriffstioB  of  the  piariod  of  redenfi^ion; 

4.  He  may  I4>¥iy  acy  wood  cr  tunfaer  on  the  load  to  the  aecessAjy 
pepantiffiB  of  a  fence,  Imydiog,  or  (other  erectjon,  wUeh  was-  there- 
ofXDn  at  the  time  of  the  eale; 

5«  if  he  sctuflUy  oecofiiec  the  iaad  ac^,  he  may  take  neeeasary 
fixe-wood  U&eie&om  for  use  in  his  houaefaold.    {Note  2623.] 
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§  666-  Within  one  year  after  the  sale  of  real  property^  by  virtue 
of  an  execution,  a  person,  specified  in  the  next  section,  may  redeem 
it  by  paying  to  the  purchaser,  his  executor,  administrator,  or  assignee, 
or  to  the  sherifiF  who  made  the  sale,  for  the  use  of  the  person  so  en- 
titled thereto,  the  sum  of  money  which  was  paid  upon  the  sale, 
with  interest  from  the  time  of  the  sale,  at  the  rate  of  ten  per  centum 
a  year-    [Note  2624.] 

§  667.  The  redemption,  specified  in  the  last  section,  may  be 
mckde,  either  by  the  judgment  debtor,  wfaK^ee  right  and  title  were  sold, 
or  by  his  heir,  devisee,  or  grantee,  who  has  acquired,  by  inheritance, 
devise,  deed,  sale,  \sy  virtue  of  a  mortgage  or  of  an  execution,  or  by 
any  other  means,  an  absolute  title  to  the  property  proposed  to  be 
redeemed;  or^  in  a  case  specified  in  section  [fourteen  hundred  and 
fifty-eight  or  fourteen  hundred  and  fifty-nine  of  tixis  act,]  ^S  ami 
6119  of  this  article  to  a  portion  thereof.     [Note  2625.] 
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§  668.  Upon  paymeat  bemg  made,  by  ^  person  leiutilifed  to  redeem  $§  4^-i672 

real  pKiperty,  as  |M?esfiribed  m  ike  last  two  ^ctiooA,  the  sale  of  the  ^^       . 

property  redeemed,  and  the  certificates  of  the  sale,  as  Car  as  they  redemption 
relate  tisereto,  become  nidi  aaui  void.    {Note  2626.J 

§  669.  Real  property,  sold  by  virtue  of  an  execution,  which  Creditor's 
remains,  at  the  expiration  of  one  year  after  the  sale,  unredeemed  redemption 
bj  t^  pecson  or  pensons  entitled  ^tio  i^de^m  it,  as  piieficribed  in  the 
kifit  three  sectioas,  may  be  iBdeenoied,  within  three  moiiths  after 
the  expiratioii  of  the  yeaff;,  iby  ibe  creditors  specified,  aad  upon  the 
terms  and  in  the  maoBer  prescribed,  in  the  ioOovrmg  seottoos  ^ 
this  article.     [Note  2627.] 

§  670.  hi  a  eaet  jepeeafied  in  the  last  seetioQ  a  epeditor,  having  Credltw's' 
in  his  own  tname,  or  m  execiiibor,  administratoari  aas^ee,  trustee,  redanpikm 
or  otherwise,  a  fudgment  roMleied,  or-  a  mortga^  <ltily  recorded,  at 
any  time  be^oore  the  eKpda»tion  of  fifteen  montte  from  ^he  time  of  the 
sale,  which  is  a  lien  upon  the  real  property  -eold^  may  i»deem  that 
property,  by  paying  the  sum  of  money,  which  was  paid  upon  the  sale 
thereof,  with  inffcerest  ut  the  rate  of  seven  per  centum  a  year  from 
the  tinie  of  ttie  sale,  and  executing  a  eertfficate  of  flatiafaetion,  «s 
prescribed  ih  section  pourteen  hundred  «nd  sixty-three  of  this  act.J 
eSSt^lMsmtide.    [Note  2628.5  . 

I  67 1 .  Where  a  creditor  lias  redeemed  real  property,  as  prescribed  Subsequent 

in  the  last  section^  ai^r  other  creditor^  who  might  have  redeemed  it  ^^^^^If 

from  the  purchaser^  as  therein  prescribed^  may  nedeem  It  &om  the  '®<*«"^P*>^'* 
first  redeeming  .erector,  as  follows: 

1 .  He  must  seamburse  ta  the  "irat  redeema^g  ^upedjJLoVj  Us  'executoTj, 
administrator,  or  aaeagnee,  the  sum  paid  by  him  to  jredeem  tlie  prop- 
carty ,  with  interest  at  the  rate  of  ^ven  per  oeHtum  a  year,  from  the 
t«ne  of  his  redemption; 

'  2.  He  mucpi  eioecute  Jt  4sertifieate  of  satisf action,  velatiqg  to  his 
judgment  or  jnortga^e,  iin  .like  mmner  jus  the  first  iBdeetmng  creditor 
was  required  to  do; 

3.  If  the  judgment  or  mortgage^  by  virtue  of  which  the  £rst  ered- 
itor  redeemed,  Is  prior  to  the  judgment  or  mortgage  of  the  second 
creditor,  the  seoond  creditor  mu^t  also  pay  to  the  first  ereditor^  the 
sum  specified  in  the  certificate  of  satisfaction,  executed  by  him  upon 
his  redemptiooi,  with  interest  at  the  rate  of  seven  per  centum  a.  year^ 
from  the  time  of  his  redemption;  unless  the  first  redeeming  cred- 
itor's judgment  or  mortgage  had  ceased,  when  he  redeemed,  to  be 
a  lien  as  against  the  second  redeeming  creditor;  in  which  case,  &e 
latter  need  not  pay  any  part  of  the  sum,  specifii^  in  the  certificate. 
[Note  2629.]  ^ 

§  672.  Where  the  lien  of  the  second  redeeming  creditor's  judgment  Subsequent 
or  mortgage,  is  prior  to  that  of  the  first  redeeming  creditor's  judg-  'I5^i^Hon  n 
meat  or  mortage,  ^  that  the  former  redeems,  without  paying  the  '^^^'^P^^^"  •  ^ 
sum,  .specified  in  the  latter's  certificate  of  satisfaction,  the  latter  may^ 
without  executing  another  certificate  of  satisfaction,  again  redeem 
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§§  673-677  from  the  former,  or  from  any  subsequent  redeeming  creditor,  in  a 
case,  where  he  would  have  been  entitled  to  redeem,  if  his  first  cer- 
tificate had  not  been  executed;  and  he  has  the  same  rights,  with 
respect  to  any  creditor  redeeming  from  him,  as  if  his  first  certificate 
had  been  executed,  when  he  made  his  second  redemption.  [Note 
2630.] 

§  673.  A  third  or  other  creditor,  who  might  have  redeemed,  as 
prescribed  in  the  last  four  sections,  may  redeem  from  the  second  or 
any  other  creditor,  who  has  redeemed,  in  the  manner,  and  upon  the 
terms  and  conditions,  prescribed  in  the  last  two  sections.  [Note 
2631.] 

Time  of  §  674.  A  creditor,  who  might  have  redeemed  within  fifteen  months 

redemption      after  the  sale,  as  prescribed  in  the  last  four  sections,  may  redeem 
cre^re^^^^    from  any  other  redeeming  creditor,  although  the  fifteen  months  have 

elapsed;  provided,  that  he  thus  redeems  within  twenty-four  hours 
after  the  last  previous  redemption.     [Note  2632.] 

-  ^  §  675.  A  redemption,  made  by  a  creditor,  on  or  after  the  last 
day  of  the  fifteen  months,  must  be  made  at  the  sheriff's  office  of  the 
county.  The  sheriff,  or  his  under-sheriff,  or  a  deputy-sheriff,  in 
his  behalf,  must  attend. at  the  sheriff's  office,  for  that  purpose,  on 
the  last  day  of  the  fifteen  months,  and  on  each  day  thereafter,  in 
which  a  redemption  can  be  made,  during  the  time  when  the  sheriff's 
office  is  required  by  law  to  be  kept  open.  In  the  absence  of  the 
sheriff,  thTredemption  may  be  made,  by  paying  the  necessary  money 
and  delivering  the  necessary  papers,  to  the  under-sheriff,  or  to  any 
deputy-sheriff,  present  at  the  sheriff's  office.  If  the  term  of  office 
of  the  sheriff,  who  made  the  sale,  has  expired,  and  he,  or  his  under- 
sheriff,  or  a  deputy-sheriff  authorized,  in  his  behalf,  to  receive  the 
necessary  money  and  the  necessary  papers,  is  not  present,  the  money 
may  be  paid,  and  the  papers  may  be  delivered,  to  the  sheriff  then 
in  office,  or  to  the  under-sheriff  or  a  deputy-sheriff  of  the  latter. 
[Note  2633.] 

§  676.  If  the  purchaser,  at  the  execution  sale,  of  property,  which 
can  be  redeemed  by  a  creditor,  as  prescribed  in  this  article,  is  also 
a  creditor  of  the  judgment  debtor,  and  as  such  could  redeem  from  a 
purchaser,  or  a  redeeming  creditor,  he  may  avail  himself  of  his 
judgment  or  mortgage,  to  redeem  from  any  other  redeeming  creditor. 
[Note  2634.] 

§  677.  The  judgment  creditor,  by  virtue  of  whose  execution  real 
property  has  been  sold,  cannot  avail  himself  of  the  judgment,  upon 
which  the  execution  was  issued,  to  redeem  the  property;  nor,  except 
as  otherwise  specially  prescribed  in  this  article,  can  a  creditor,  who 
has  once  redeemed  avail  himself  of  the  same  judgment  or  mortgage, 
to  redeem  again.  But  if  either  has  another  judgment  or  mortgage, 
which  would  entitle  him  to  redeem,  he  may  avail  himself  thereof 
for  that  purpose,  in  the  same  manner  and  on  the  same  terms,  as 
any  other  creditor.     [Note  2635.] 
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§  678.  Where  a  person,  who  has  an  absolute  title  to,  or  a  judg-  §§  678-683 

ment  or  mortgage,  which  is  a  lien  upon,  a  distinct  parcel  only  of  the  z-r — — 

real  property,  sold  by  virtue  of  an  execution,  would  be  authorized,  by  ^^y  o^  hav- 
this  article,  to  redeem  the  property,  if  his  title  or  lien  extended  to  ing  interest 
the  whole,  he  may  redeem,  from  a  purchaser,  the  entire  property  in  part  of 
sold,  or  from  a  prior  redeeming  creditor,  the  entire  property  redeemed  Property 
by  that  creditor;  except  that  if  his  title  or  lien  extends  to  a  distinct 
parcel  only  of  one  or  more  parts  of  the  property,  which  were  separately 
sold,  he  can  redeem,  from  a  purchaser,  only  the  part  or  parts  thus 
separately  sold,  in  which  his  distinct  parcel  is  included.    [Note  2633.] 

§  679.  Where  two  or  more  persons  own  undivided  shares,  as  Redemption 
joint  tenants,  or  as  tenants  in  common,  in  real  property,  sold  by  ^^^'^^ 
virtue  of  an  execution,  or  in  a  distinct  parcel  thereof,  which  has  been  g^wei  ^ 
separately  sold;  each  of  them  may  redeem,  from  the  purchaser,  as 
prescribed  in  sections  [fourteen  hundred  and  forty-six  and  fourteen    . 
hundred  and  forty-seven  of  this  act,  J  666  and  667  of  this  article 
the  share  or  interest,  belonging  to  him,  by  paying  a  part  of  the 
purchase  money,  bid  for  the  property,  or  for  that  distinct  parcel 
thereof  bearing  the  same  proportion  to  the  whole,  as  the  share 
or  interest,  proposed  to  be  redeemed,  bears  to  the  property,  or  dis- 
tinct parcel  separately  sold,  of  which  it  is  a  part;  together  with 
interest  on  the  sum  so  paid,  from  the  time  of  the  sale,  at  the  rate  of 
ten  per  centum  a  year.    {Note  2637.} 

§  680.  Where  the  judgment  or  mortgage  of  a  creditor,  entitled  Redemption 
to  redeem,  is  a  lien  upon  an  undivided  share,  specified  in  the  last  ^^  creditor 
section,  he  may  redeem,  from  a  purchaser,  that  undivided  share,  by  ji^ed  share 
paying  him  the  same  proportion  of  the  purchase  money,  which  the 
owner  must  have  paid  to  redeem  it,  as  prescribed  in  the  last  section; 
or  he  may  redeem,  from  a  prior  redeeming  creditor,  the  entire  prop- 
erty redeemed  by  the  latter,  with  like  effect  and  in  the  same  man- 
ner, as  if  his  lien  attached  to  the  whole.     [Note  2638.] 

§  681.  The  sheriff,  the  purchaser,  the  judgment  creditor  or  a  Right  of 

redeeming  creditor,  cannot,  by  his  agreement  or  other  act,  in  any  redemption 

manner  impair  or  prejudice  the  right  of  any  other  person  to  redeem,  *^  affected  by 

as  prescribed  in  this  article.     [Note  2639.]  agreement 

§  682.  The  money  required  to  be  paid  by  a  creditor,  in  order  to  Payment 
effect  a  redemption  of  real  property,  as  prescribed  in  this  article,  upon  re- 
may  be  paid  to  the  purchaser  or  creditor,  from  whom  the  property  crSltor'^ 
is  to  be  redeemed,  his  executor,  administrator  or  assignee;  or  it  may 
be  paid,  for  the  use  of  the  person  so  entitled  thereto,  to  the  sheriff 
who  made  the  sale.     [Note  2640.] 

§  683.  The  certificate  of  satisfaction,   required  to  be  executed  Certificate  of] 
by  a  creditor,  in  order  to  effect  a  redemption  of  real  property,  must  satisfaction  J 
be  acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed  demptSn 
to  be  recorded  in  the  county;  must  describe,  with  reasonable  cer- 
tainty, the  judgment  or  mortgage  under  which  he  redeems,  and 
specify  the  sum  due  thereupon;  and  must  state,  that  the  redemp- 
tion satisfies  the  judgment  or  mortgage,  in  full,  or  to  a  specified 
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§1 484^85  amount.    It  must  be  filed  in  the  county  d^ic's  office,  at  or  before 

■ the  time  when  the  money  is  paid  to  eflfeet  the  redemption,  unksB 

the  money^  is  paid  to  the  sheriff;  in  which  ease,  the  oertificate  must 
abso  be  delivered,  at  the  time  of  the  payjsaeskt,  to  the  sheriff,  who  must 
file  it  in  the  county  clerk's  office,  a^  proscribed  in  section.  ffoiirteeQ 
hundred  and  sixty-seven  <rf  this  actj  ^87  pfikw  article,  Thecounty 
clerk,  immediately  after  the  exieeution  imd  recording  of  the  deed^ 
must  enter,  in  his  docket,  the  satisfaction,  or  partial  ssUnsf action, 
of  a  judgment,  specified  in  a»  eertiiScate  so  filed,  as  required  by 
law,  whenu  judgnoent  is  collected,  by  virtue  of  an  leKecution.  If 
a  mortgage,  specified  in  the  certificate,  is  recorded  in  iis  office, 
he  must  cancel  and  discharge  the  mortgage  of  record,  if  it  is  satis- 
fied by  the  certificate;  or,  if  it  is  only  partially  satisfied,  he  must 
make  a  minute  of  the  partial  satisfaction,  upon  the  record  thereof. 
If  the  property  mortgaged  is  sitoated  in  a  county,  in  which  there 
■  is  a  register^  the  county  clerk  must  transmit  -a  certified  copy  of  the 
certificate  to  the  register,  who  must,  in  like  manner,  cancel  and 
discharge  ttie  morlgage  of  record,  or  lanake  a  mimite  of  the  partial 
satisfaction  thereof.  The  clerk's  and  register's  fees,  for  performii^ 
the  services  specified  in  this  -section,  must  be.  paid  by  the  sheriff^ 
who  may  require  the  person  entitled  to  a  deed  to  pay  him  the 
amount  thereof,  before  i3ie  deed  is  delivered.    INote  2641.] 
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judgiTiftnt 
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§  684.  In  order  to  entitle  a  creditor  1^  gudgmen^  %o  fedeesn  peal 
fHoperty^  as  prescribed  in  iida  axiicle,  iie  coas^  wben  he  mdeems, 
file  m  the  OMmty  jerk's  olffice,  or  4eliver  to  the  sheriff,  as  the  €a8e 
xaquir€is,  the  ioBbwii^  evidence  of  his  right. 

1«  A  copy  of  the  docfart  of  the  judgment,  umler  ^icfa  he  dauws 
tiie  li^it  to  nedeeni,  duly  oent&d  hiy  &e  eountiy  (clerk; 

2.  EafAi  fts^nment  of  the  judgment,  which  is  neoesBary  to  ee^ab- 
Hsh  his  right.  An  assignment  bo  filed  or  defivered  must  be  acknowl- 
edged or  proved,  «aid  ijertified,  In  fifce  manner  as  -a  -deed  to  be  recjorded, 
or  the  execution  thereof  maist  be  proved,  by  the  aflSdavit  •ci  the 
creditor,  or  of  a  witness  thereto.;  uidess  it  has  been  filed,  And  entered 
£as  pj-escribed  in  article  third  of  title  first  of  chapter  -eleventh  of 
this  act  J,  in  the  county  clerVs  office,  in  which  case,  a  oertifiied  4Jopy 
thereof  must  be  filed  or  delivered; 

3.  An  affidavit,  made  by  him,  or  his  attorney  or  agent,  stating 
truly  the  sum  remaining  unpaid  on  the 'judgment,  at  the  time  of 
claiming  the  right  to  redeem.     [Note  2o42.] 

f  685.  In  order  to  entitle  a  creditor  by  modgage  to  redeem  real 
property,  as  prescribed  in  this  article,  he  must,  when  he  Tedeems, 
file  in  the  county  clerk's  office,  or  deliver  to  the  sheriff^  the  following 
evidence  of  his  right: 

1-  A  copy  of  the  mortgage,  under  which  he  claims  the  right  to 
rodeem,  duly  certified  by  the  clerk  or  register  of  the  county; 
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2.  Eaeh  ftSBigRmeiit  of  the  mciFtgage',  which  is  necessary  to  estab-  |§  686-690 

feh  his  ri^it,  acknowledged  or  proved,  and  certified,  as-  prescribed  

in  the  last  section  for  an  assigninemt  of  a  judigment,  unless  it  has 

been  recoirded;  in  which  case^a  certified  copy  of  the-  record  must  be 
filed  or  delivered; 

3.  An  affidavit,  made  by  him,  or  by  his  attorney  or  agent,  statihg 
truly  the  sum  remaining  unpaid  an  the  mortgage,  at  the  time  of 
claiming  the  right  to  redeem.     [Note  2643.] 

§  686.  In  either  of  the  cases  specified  in  the  last  two  sections,  Evidence  of 

if  the  person,  proposing  ta  redeem,  claims  to  be  entitled  so  to  do,  executor's 

by  reason  ol  \m  being  an  executor  or  administrator  of  a.  person,  who,  fgt^-toJ^g" 

if  livii^j  would  be  entitled  to  redeem,  he  must  file  or  deliver,  with  right  to 

the.'Otlaer  ps^er»  therdn  prescribed,  a  certified  copy  or  a  sworn  copy  of  redeem 
bia  letters  testamentary,  or  letters  of  administration.    [Note  2644.} 

§  ti^7^  The  sheriff  to  whom  one  or  vaaee  papers,  E^^^^^^^i^  ni  the  Sheriff's  duty 
last  four  sections,]  on  redemption  of  reoi  prap^ty  aare  delivered,,  most  ?^  to  papers ; 
hecp  th«m  op^D,^  at  all  reasoi^ble  times  duriEig  the  period  allowed  J.^^^  ^™^' ; 
for  redemption,  to  the  inspection  of  aU  persons  iofiesei^d.    He 
must  have  all  those  papers  at  the  sheriflf's  office,  at  the  times  when 
he  is  required  to*  attend  thereal,  for  the  purpose  of  enabling  ereclitors 
tO'  rerfeem,  as  proscribed  by  law ;  and  he*  Hwist  fite  them  in  the  cownty 
eterk's  office,  within  three  days  after  the  execution  of  the  deed. 
[Note  2645^.  J 

§''688.  A  redemption  by  a  creditor  is  effected,  only  when  he  has  Effect  of 
paid  all  the  money,  required  to  be  paid,  and  filed  or  delivered  all  redemption 
the  papers,,  required  to  be  filed  or  delivered,  as  prescribed  in  this 
article;  and  a  waiver  of  any  of  those  reqyuirements  is  void,  as  against 
a  person  who  is  entitled  subsequently  to  redeem.  *  Where  a  redemp- 
tion is  thus  effected,  it  vests  in  the  redeeming  creditor  all  the  right, 
titfey  and  interest^  which,  the  purchaser  acquired  by  the  sale.  [Note 
2646.] 

§  68^.  Where  a  redemption  is  made,  as  prescribed  ini  this  article,  Certificaiie  of 
thff  officer  or  other  person,  to  whom  money  is  paid,  or  a  paper  is  ^^^emptioa 
delivered,  far  the  purpose  of  effecting  the  redeErnptioa,  must  execute 
%Bd  deliver,  to  the  persoii  paying  the  money  or  delivering  the  paper, 
a.  certifiicate,  stating  all  the  facts  which  transpired  before  him-  with 
respect  to  the 'redemption.     [Nate  2647.} 

§  690.  Such  a  certificate  may  be  acknowledged  or  proved,  and  Form  and 
certified,  in  like  manner  as  a  deed  to  be  recorded  in  the  county  where  ®^®/?*  ^^ 
the  property  is  situated.    The  recording  thereof,  in  the  office  of  the  ^^^  ^  ^* 
clerk  or  register  of  that  county,  in  the  book  for  recording  deeds, 
has  the  same  effect,  as  against  subsequent  purchasers  and  incum- 
brancers, as  the  recording  of  a  conveyance.     [Note  2348.] 
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§§  691 --695  §  691.  Immediately  alter  the  expiration  of  fifteen  months  from 
the  time  of  sale;  except  where  a  redemption  has  been  made  on  the 
last  day  of  the  fifteen  months,  and,  in  that  case,  inmiediately  after 
the  expiration  of  twenty-four  hours  from  the  last  redemption,  the 
sheriff  who  made  the  sale  must  execute  the  proper  deed  or  deeds 
in-order  to  convey  to  the  person  or  persons  entitled  thereto  the  part 
or  parts  of  the  property  sold,  which  have  not  been  redeemed  by 
the  judgment  debtor,  his  heir,  devisee  or  assignee.  The  deed  con- 
veys to  the  grantee  therein  the  right,  title  and  interest,  which  was 
sold  by  the  sheriff.     [Note  2649.] 
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§  692.  If  any  part  of  the  property  remains  unredeemed  by  a 
creditor  it  must  be  conveyed,  by  the  sheriff,  to  the  purchaser  upon 
the  sale,  except  where  the  certificate  of  sale  has  been  assigned;  in 
which  case,  it  must  be  conveyed  to  the  last  assignee.  Any  part,  or 
parts  of  the  property  sold,  which  have  been  redeemed  by  a  creditor, 
must  be  conveyed  by  the  sheriff,  to  the  last  redeeming  creditor, 
except  where  he  has  assigned  the  certificate  of  redemption,  or  has 
executed  any  other  assignment  o  his  right,  title,  and  interest- in 
the  property  redeemed  by  him;  in  which  case,  it  must  be  conveyed 
to  the  last  assignee.     [Note  2650.] 

§  693.  Where  a  person,  entitled  to  a  deed,  dies  before  the  delivery 
of  the  deed,  the  sheriff  must  execute  and  deliver  the  deed  to  his 
executor  or  administrator.  The  property  so  conveyed  must  be  held, 
in  trust  for  the  use  of  the  heirs  or  devisees  of  the  decedent,  subject 
to  the  dower  of  his  widow  if  there  is  one;  but  it  may  be  sold,  in  a 
proper  case,  for  the  payment  of  his  debts,  in  the  same  manner  as 
land,  whereof  he  died  seized.     [Note  2651.] 

§  694.  Before  an  assignee,  or  his  executor  or  administrator,  is 
entitled  to  a  deed,  as  prescribed  in  the  last  two  sections,  each  assign- 
ment, under  which  the  deed  is  claimed,  must  he  acknowledged  or 
proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded  in  the 
county  where  the  property  is  situated,  and  must  be  filed  in  the  office 
of  the  clerk  of  that  county.     [Note  2652.] 

695.  Where  a  sheriff  dies,  is  removed  from  office,  or  becomes 
otherwise  disqualified  to  act,  at  any  time  after  making  a  sale  of  real 
property,  by  virtue  of  an  execution,  the  property,  or  a  distinct  parcel 
thereof,  may  be  redeemed,  by  paying  the  necessary  money,  and 
delivering  the  necessary  papers,  to  his  under  sheriff,  who  must  also 
execute  and  deliver  the  proper  deed  or  deeds  of  property,  not  re- 
deemed by  the  judgment  debtor,  his  heir,  devisee,  or  grantee.  If 
the  under  sheriff  also  dies,  is  removed  from  office,  or  becomes  other- 
wise disqualified  to  act,  the  property  may  be  redeemed,  by  paying 
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the  necessary  money,  and  delivering  the  necessary  papers,  to  the  §§  696-697 

sheriff's  successor  in  office,  who  must  also  execute  and  deliver  the  ' 

proper  deed  or  deeds.  The  under  sheriff,  or  the  sheriff's  successor, 
as  the  case  requires,  possesses  all  the  powers,  and  is  subject  to  all  the 
duties  and  liabilities,  of  the  sheriff  who  made  the  sale,  touching  the 
redemption  and  conveyance  of  property  sold  and  the  proceedings 
relating  thereto;  and  each  provision  of  law,  regulating  those  pro- 
ceedings, and  applicable  to  the  sheriff  who  made  the  sale,  is  applicable 
to  his  under  sheriff  or  successor.  This  section  applies  where  a  sale 
was  made,  either  before  or  after  this  [act J  article  takes  effect. 
[Note  2653.] 

§  696.  Where  real  property  is  sold,  by  virtue  of  an  execution,  by  Sale  by 
the  under  sheriff  or  deputy  sheriff,  in  behalf  of  the  sheriff,  money  under  or 
required  to  be  paid,  or  a  paper  required  to  be  delivered,  to  the  sheriff,  g^^^^ 
in  order  to  effect  a  redemption,  as  prescribed  in  this  article,  at  any 
time  before  the  last  day  of  the  fifteen  months  from  the  time  of  the 
sale,  may  be  paid  or  delivered,  either  to  the  sheriff,  or  to  the  under 
sheriff  or  deputy  sheriff,  who  made  the  sale.     [Note  2654.] 

§  697.  Where  real  property  is  sold,  by  virtue  of  an  execution,  Redemption 

by  a  person  specially  appointed  by  the  court,  [as  prescribed  in  section  where  sale  is 

thirteen  hundred^  and  sixty-two  or  section  thirteen  hundred  and  ^1^0^ 

eighty-eight  of  this  act,]  it  may  be  redeemed,  as  prescribed  in  this  appointed 

article  as  if  it  had  been  sold  by  the  sheriff,  except  as  follows:  by  court 

1.  Money,  required  to  be  paid,  or  a  paper,  required  to  be  delivered, 
to  the  sheriff,  in  order  to  effect  a  redemption,  as  prescribed  in  this 
article,  at  any  time  before  the  last  day  of  the  fifteen  months  from  the 
time  of  the  sale,  must  be  paid  to  the  officer  who  made  the  sale;  unless 
the  person  entitled  to  redeem,  his  agent  or  attorney,  files  with  the 
clerk  of  the  county,  with  the  paper  or  papers  required  to  be  filed, 
or  to  be  delivered  to  the  sheriff,  for  the  purpose  of  effecting  the  re- 
demption, his  affidavit,  to  the  effect,  that  the  officer  is  dead;  or  has 
been  removed;  or,  where  he  is  a  coroner,  that  he  is  no  longer  in  office; 
or  that  after  diligent  search,  the  affiant  has  been  unable  to  find  him 
within  the  county;  in  which  case,  the  money  may  be  paid  into  court, 
by  paying  it  to  the  county  treasurer,  to  the  credit  of  the  cause,  with 
like  effect,  as  where  it  is  paid  to  the  sheriff,  after  a  sale  by  the  latterj 

2.  The  provisions  of  section  [fourteen  hundred  and  fifty-five  of 
this  act,]  675  of  Otis  article  apply  to  a  redemption,  upon  a  sale  made 
as  prescribed  in  this  section;  and  the  officer,  who  sold  the  property, 
must  attend,  as  the  sheriff  is  therein  required  to  attend.  If  he  is 
not  present,  the  redemption  may  be  effected,  as  prescribed  in  that 
section,  for  redemption  in  a  case,  where  the  term  of  office  of  the 
sheriff,  who  made  the  sale,  has  expired.     [Note  2655.] 
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§1  698^99  §  698.'  If,  when  the  period  for  redeoaption  expices,  a  eoro&er,  or  a 
~  perscm  speeiftUy  appointed  by  the  court,  who  has.  sold  real  pioperty^ 
by  virtue  of  an  execmtioii,  is  dead,  off  has  been  removed^  or,  m  tbe 
case  of  a  coroner,  if  he  is  no  longer  m  office^  the  eourt  most,  vtpcm 
the  application  of  a  person  entitled  to  a  deed,  appoint  a  peracm,  to 
execute  the  deed  accordingly.    [Note  2656.] 


Death  of 
coroner  or 
person 
appointed 
by  court 


Redemption 
of  real  prop- 
erty under 
lease 


§  699.  Where  [the  special  proceeding!  (he  action  to  recover  pos- 
session of  real  property  is  founded  upon  an  allegation  that  a  lessee 
holds  over,  after  a  default  in  the  payment  of  rent,  and  the  unexpired 
term  of  the  lease,  under  which  the  premises  are  held,  exceeds  five 
years,  at  the  time  when  the  [warrant  is  issued  J  jvdgment  is  rendered; 
the  lessee,  his  executor,  administrator,  or  assignee,,  may,  at  any  time 
within  one  year  after  the  execution  of  the  [warrant,J  judgment, 
pay  or  tender  to  the  [petitioner  J  pJmtUiff^  his.  heix,  executor,,  admin- 
istrator, or  assignee,  or  if,  within  five  days  before  the  expiration  of 
the  year,,  he  cannot,  with  reasonable  diligence,  be  fouaid  within  the 
city  or  town,  wherein  the  property,  or  a  portion  thereof,  is  situated, 
then  to  the  judge  or  justice  who  O^sued  the  warrant,]  rendered  the 
judgment^  or  his  successor  in  office,  all  rent  in  arrear  at  the  time  of 
the  payment  oir  tender,  with  interesi  tbereupoB^  and  the  costs  and 
charges,  iiieurred  by  the  [petiticffier*]  flaaadiff,  Thereupcm  the 
p^soKk,  making  the  payment  or  tender,  shall  be  entitled  to  the  poe^ 
seesicdQ  of.  the  demised  {HreHueed.  under  the  lease,  and  may  bold 
and  enm  tbe  same,  aec^rduic  to  the  terma  o£  the  eriginal  imwe, 
except  as  otherwise  prescribed,  [in  the  next  section  but  one.J 

Ih  a  case  specified  in  [the  hisfj  iki9  seetion,  a  jci^gme»l  credi4jor 
of  the /lessee,  whose  judgment  was  docketed  itt  the  county,  before 
the  [precept  was  isstied,  J  actitm  was  eomfneneedlj  or  a  BBortgagee-  of 
the  lease,  whose  mortgage  was  duFy  recorded,  in  the  county,  before 
the  [precept  was  issued, J  aeHon  was  eommeneed,  may,  at  any  tnae 
before  the  expiation  of  one  year  after  the  execution  of  the  [warrant,] 
fudgmeniy  unless  a  redemption  has  been  made  as  prescribed',  [in 
the  last  section,!  file  with  the  judge  or  justice  who  [issued  the 
warrant,  J  rendered  the  judgment^  or  with  hfe  successor  in  office,  a 
notice,  specifying  his  interest  and  the  sum  due  to  him;  describing 
the  premises;  and  stating  that  it  is  his  intention  to  redeem,  as  pre^ 
scribed  in  this  section.  If  a  redemption  is  not  made  by  the  lessee, 
his  executor,  administrator,  or  assignee,  within  a  year  after  the  execu- 
tion of  the  [warrant,]  judgment,  the  person  so  j&Iing  a  notice,  or, 
if  two  or  more  persona  have  filed  such  notices,  the  one  who  holds 
the  first  lien,  may,  at  any  time  before  two  o'clock  of  the  day,  not  a 
Sunday  or  a  public  holiday,  next  succeeding  the  last  day  of  the 
year,  redeem  for  his  own  benefit,  in  like  manner  as  the  lessee,  his 
executor,  administrator,  or  assignee  might  haVe  so  redeemed.  Where 
two  or  more  judgment  creditors  or  mortgagees  have  filed  such  notices, 
the  holder  of  the  second  lien  may  so  redeem,  at  any  time  before 
two  o'clock  of  the  day,  not  a  Sunday  or  a  public  holiday,  next  sue- 
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ceeding  that  in  which  the  holder  <^f  the  first  lien  might  have  redejemed;  §§  7d&-703 
and  the  holder  of  the  third  and  each  subsequent  lien,  may  redeem, 
in  like  manner,  at  any  time  before  two  o'clock  of  the  day,  not  a 
Sunday  or  a  public  holiday,  next  succeeding  that  in  which  his  pre- 
decessor might  have  redeemed.  But  a  second  or  subsequeni  redemp- 
tion IS  aiot  Vialld,  unless  the  person  redeeming  pays  or  tenders  to  eacli 
ol  Ms  predecessors  who  has  redeemed,  the  sum  paad  by  Mm  to  rodeem^ 
and  also  the  sum  due  upon  his  judgment  or  mortgage^  or  de^^i 
those  sums  with  the  judge  or  justice^  for  the  benefit  of  Ms  prade- 
cessor  or  predecessors.    INote  2657.] 

^  700.  Where  «  redemption  is  made^  ^as  pDeseribed  in  {eitfaer  of  Effect  of 
the  kst  two  sectioBsJ  the  'preeedrng  mcUmf  tte  nights  ^  the  pe»M  ^^^^^^ 
rede€miingare^safag«d;toa  Wse^ilAay^c^aecttliedbyiheCpe^^  ^^  ^^^ 

pkdnUff  smce  the  {wairant  was  issued.  J  judgmtrd  wets  remthml^ 
so  far  that  the  j»ew  lessee,  his  assigns,  undertai&iijts^  or  other  xe^pne-  , 
seniatives,  may,  upcm  eomplyii^  with  the  teians  oi  ihe  JeaBe;,  hold 
the  premises  so  leased  tintU  twdive  o'^lock^  noon,  0f  the  iidr^  4i»^ 
of  May,  ne?{^  sucoeediiig  the  fedemptioisL.  A^,  in  all  other  i^eeipeets, 
the  person  so  redeeming,  his  assigns  asd  repfiesentatives,  rsucoe^ 
to  all  the  rights  and  liahilities  of  the  (petitiofier J  f^ntiff^  wider 
such  a  lease.    {Note  26S6.j 

§  701.  The  person  so  redeemiAg,  [as  prescribed  in  the  last  three  Righto  and 
sectionsj  or  the  owner  of  the  property  so  redeemed,  may  present  l^ahHitiea 
to  the  judge  or  justice  who  [issued  the  warrant  J  rendered  fhe  jvdg'  denmtSa 
mevd  or  to  Ms  successor  in  office,  a  petition,  duly  verified,  setting  under  leaae 
forth  the  facts  of  the  redemption,  and  praying  for  an  order,  establish- 
ing the  rights  and  liabilities  of  the  parties  upon  the  redemption. 
Whereupon  the  judge  or  justice  must  make  an  order,  requiring  the 
other  party  to  the  redemption  to  show  cause  before  him,  at  a  time 
and  place  therein  specified,  -why  the  pray^er  of  th«  petition  -should 
not  be  granted.    The  [order  to  show  causej  rvc/titt  mu^  he  rttsAt 
returnable,  not  less  than  two  nor  more  than  ten  d^ys,   after  it  fe 
granted;  and  it  must  be  served  at  least  two  days  before  it  is  rdiOTa- 
able.    Upon  the  return  thereof,  the  judge  or  justice  must  hear  the 
allegations  and  proofs  of  the  partiesi,  and  must  make  such  a  final 
order  as  justice  requires.     [Note  2659.] 

§  702.  The  costs  and  expenses  of  establishing  the  rights  and  lia-  Costs  and 
bilities  of  the  pariies  upon  redemption  naust  be  paid  by  the  |>etitioner.  !^i!^!!!fi^ 
[Note  2660.]  m^^ 


§  703.  The  final  order,  or  a  certified  copy  thereof,  may  be  recorded  Final 'order 
in  like  manner  as  -a  deed.     A  person,  other  than  the  lessee,  who  ^  Tedemp- 
redeems  [as  prescribed  In  the  last  three  sectionsj  sxicceeds  to  all  lease     ^ 
the  duties  and  liabilities  of  the  lessee,  accruing  after  the  redemptioa, 
as  if  he  was  named  as  lessee  in  the  lease.    JNote  2661.] 
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§§  710-722 


Levy  upon 
real  property 
after  ten 
years 


Levy  under 
judgment 
against 
executor  or 
administrator 
as  affecting 
decedent's 
property 

Levy  upon 
interest  in 
real  property 
under 
attachment 


ARTICLE  n 

m 

Levy 

§  710.  When  ten  years  after  filing  the  judgment-roll  have  expired 
upon  a  judgment  wholly  or  partly  for  a  sum  of  money,  or  directing 
the  payment  of  a  sum  of  money,  real  property  or  a  chattel  real, 
which  the  judgment  debtor,  or  real  property  which  a  person,  deriving 
his  right  or  title  thereto,  as  the  heir  or  devisee  of  the  judgment 
debtor,  then  has,  in  any  county,  may  be  levied  upon,  by  virtue 
of  an  execution,  against  property,  issued  to  the  sheriff  of  that  county, 
upon  a  judgment  hereafter  rendered,  by  filing,  with  the  clerk  of 
that  county,  a  notice,  subscribed  by  the  sheriff,  describing  the  judg- 
ment, the  execution,  and  the  property  levied  upon;  and,  if  the  in- 
terest levied  upon  is  that  of  an  heir  or  devise,  specifying  that  fact, 
and  the  name  of  the  heir  or  devisee.  The  notice  must  be  recorded 
and  indexed  by  the  clerk,  as  a  notice  of  the  pendency  of  an  action. 
For  that  purpose,  the  judgment  debtor,  or  his  heir,  or  devisee, 
named  in  the  notice,  is  regarded  as  a  party  to  an  action.  The  judg- 
ment binds,  and  becomes  a  chaise  upon,  the  right  and  title  thus 
levied  upon,  of  the  judgment  debtor,  or  of  his  heir  or  devisee,  as 
the  case  may  be,  only  from  the  time  of  recording  and  indexing  the 
notice,  and  until  the  execution  is  set  aside,  or  returned.  [Note 
2662.] 

§  711.  Real  property,  which  belonged  to  a  decedent,  is  not  bound, 
or  in  any  way  affected,  by  a  judgment  against  his  executor  or  .admin- 
istrator, and  is  not  liable  to  be  sold  by  virtue  of  an  execution  issued 
upon  such  a  judgment,  unless  the  judgment  is  expressly  made,  by 
its  terms,  a  hen  upon  specific  real  property  therein  described,  or 
expressly  directs  the  sale  thereof.    [Note  2663.] 

§  712.  The  real  property,  which  may  be  levied  upon  by  virtue 
of  [a  warrant  J  an  order  of  attachment,  includes  any  interest  in  real 
property,  either  vested  or  not  vested  which  is  capable  of  being 
aliened  by  the  defendant.    [Note  2664.] 


ARTICLE  25 


Action  for 
contribution 
where  real 
property  is 
sold  under 
execution 


Contribution 

§  722.  Where  the  real  property  of  two  or  mors  persons  is  liable  to 
satisfy  a  judgment,  and  the  whole  of  the  judgment,  or  more  than 
a  due  proportion  thereof,  has  been  collected,  by  a  sale  of  the  real 
property  of  one  or  more  of  them,  by  virtue  of  an  execution  issued 
upon  the  judgment;  the  person  so  aggrieved,  or  his  executor  or 
administrator,  may  maintain  an  action,  to  compel  a  just  and  equal 
contribution  by  all  the  persons,  whose  real  property  ought  to  con- 
tribute.  [,  as  prescribed  in  the  next  section  but  one.]    [Note  2665.] 
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§  723.  Where  the  heir,  devisee,  or  grantee,  of  a  judgment  debtor,  §§  723-726 

having  an  absolute  title  to  a  distinct  parcel  of  real  property,  sold  ^^^^^^Tor     ^ 

by  virtue  of  an  execution,  redeems  [,  as  prescribed  in  section  1458  contaibutioii 

of  this  actj  the  property  sold,  or  any  part  or  parts  thereof  separately  when  part 

sold,  which  include  his  property;  he  may,  in  like  manner,  maintain  oroer 

a  1  action,  to  compel  a  just  and  equal  contribution  by  those  who  own  '^^ems 
the  residue  of  the  property  thus  redeemed.    [Note  2866.] 

§  724.  Where  an  action  is  brought  for  cemtribiUwn  as  prescribed  in  Cont^ution 
sections  722  and  723  of  this  act  [the  la«t  two  sections,]  the  real  prop-  p^Jl^rty 
erty  is  liable  to  contribution  in  the  following  order: 

1.  If  it  comprises  different  undivided  shares  or  distinct  parcels, 
which  have  been  conveyed  by  the  judgment  debtor,  they  are  liable 
in  succession,  commencing  with  the  portion  last  conveyed; 

2.  If  it  comprises  different  undivided  shares  or  distinct  parcels, 
which  have  been  sold  by  virtue  of  two  or  more  executions,  they  are 
liable  in  succession,  commencing  with  the  portion  sold  under  the 
last  and  youngest  judgment; 

3.  If  it  comprises  different  undivided  shares  or  distinct  parcels, 
some  of  which  have  been  conveyed  by  the  judgment  debtor^  and 
some  of  which  have  been  sold  by  virtue  of  one  or  more  executions, 
they  are  respectively  liable  in  succession,  according  to  the  order 
prescribed  in  the  first  and  second  subdivisions  of  this  section.  [Note 
2667.] 

§  725.  For  [that J  the  purpose  of  enforcing  contribviion  in  behalf  Continuation 
of  a  person  who  is  entitled  thereto  because  of  a  payment  by  him  of  more  of  Uen  for 
than  a  due  proportion  of  a  judgment,  the  lien  of  the  original  judgment,  ^f  ^^®^* 
upon  [that]  any  real  property,  subject  to  the  lien  thereof,  when  pre-  bution 
served,  [as  prescribed  in  the  next  section]  continues,  for  the  term 
prescribed  [in  sections  1251  and  1255  of  this  act,]  by  law,  to  the 
extent  of  the  sum,  which  ought  to  be  so  contributed,  notwithstand- 
ing the  payment  made  by  the  party  seeking  contribution.     [Note 
2668.] 

§  726.  The  lien  of  [the]  an  original  judgment  may  be  preserved,  Pr^rvation 
[as  prescribed  in  the  last  section]  by  filing,  in  the  clerk's  office  of  ^^  ^^^ 
the  county  where  the  real  property  is  situated,  within  twenty  days 
after  the  payment,  for  which  contribution  is  claimed,  an  affidavit, 
in  behalf  of  the  person  aggrieved,  stating  the  sum  paid,  and  his 
claim  to  use  the  judgment  for  the  reimbursement  thereof,  with 
a  notice,  requiring  the  clerk  to  make  the  entries  specified  in  [the 
next]  this  section;  but  the  lien  is  not  preserved,  as  against  a  grantee 
or  mortgagee  in  good  faith,  for  a  valuable  consideration,  without 
notice,  and  before  the  entries  are  actually  made.  On  fiUng  the 
affidavit  and  notice,  the  clerk  must  make,  upon  the  docket  of  the 
judgment,  an  entry,  stating  the  sum  paid,  and  that  the  judgment 
is  claimed  to  be  a  lien  to  that  amount.  Where  it  is  desired  to  pre- 
serve the  lien,  upon  property  situated  in  two  or  more  counties,  a 
similar  affidavit  and  notice  must  be  filed  with,  and  a  similar  entry 
mrde  by  the  clerk  of  each  county.    [Note  2669.] 
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§§  736-74J 


Notice  of 
pendeni^ 


Cancellation 
of  notice  of 
pendency 


Effect  of 
notice  of 
pendem^y  in 
action  io 
appoint 
committee 


Action  for 
injury  to 
inheritance 


Action  for 

forcible 

ejectment 


ARTICLE  m 

Notice  ^S  P^mSency 

3§  736.  Whepe  a  notk^e  of  the  pendesicy  ^  an  .aotion  may  be  iiled, 
[as  fpreacribed  in  the  last  sectiox^  J  the  pendency  of  the  action  is 
constructive  notice,  fpom  the  time  of  so  filing  the  notice  oniy^  to  .a 
purchaser  or  incumbrancer  of  the  property  affected  thereby,  from 
or  against  a  defendant,  with  respect  to  whom  the  notice  is  expected 
to  be  indexed,  [as  prescribed  in  the  ne?^  section.  J  A  person,  "vvliose 
conveyance  or  incumbrance  is  8ubse(]fuentiy  executed,  or  subsequent^ 
recorded,  is  fboimd  by  all  prooeedings  taken  An.  the  Aoti«m,  after  the 
fding  of  idle  ndtiee,  40  the  ^anie  eielent  as  if  he  w&s  a  paorty  to  ihe 
action.    [Note  .2676.] 

§  737.  After  a  notice  of  pendency  of  atHiion  ha«  Tjeen  cancelled 
[as  herein  providecd,  in  an  action,  other  than  an  action  to  foredase 
a  mortgage  or  for  ihe  partition  -df  retM  property  or  for  dower,  pursuant 
to  an  order,  upon  a  deposit  or  the  giving  cf  an  undertaking,  neither 
the  proceediixgs  in  the  axrtion,  i»r  :any  7udgmeoit  which  ma^r  be 
rendered  therein,  shall  affeet  the  veal  pnoperty  described  in  any 
sudi  cancelled  tnotioe.  C®f  pendea»cy  which  bsKs  been  caoc^ed  pur- 
sttfmt  to  the  provisions  of  tthis  section.]    >[JAote  2671.] 

§  738.  The  pendency  of  [the  proceedingj  an  action  to  appoint 
a  committee  for  an  alleged  incompetent  is  constructive  notice  from 
the  time  of  so  filing  the  notice  only  to  a  purchaser  or  inoun]^brancer 
of  the  property  affected  thereby  from  or  against  the  alleged  incom- 
petent with  respect  to  whom  the  notice  is  directed  to  be  indexed, 
[as  aforesaid.  J  A  person  whose  conveyance  or  incumbrance  is 
subsequently  executed  or  subsequently  recorded  is  bound  by  all  fwo- 
ceedings  taken  after  the  iiling  of  the  notice  to  the  same  extent  as 
if  he  was  a  party  to  the  tppoceeding.J  action.  But  this  provision 
*all  not  prevent  a  jury  in  a  proper  proceeding,  on  sufficient  proof, 
from  rendering  a  verdict  that  shall  overreach  any  conveyance  or 
incumbrance  theretofore  executed  by  the  alleged  inccxnpetent,  ^so  -as 
to  make  such  <;onveyance  or  incumbrance  prima  fade  void.  [Note 
2672.] 

ARTICLE  27 

Actions  and  Limitations 

§  740^  A  person,  «eiaed  of  antestate  in  remainder -or  .reveraiatt,iin«9r 
mamtain  an  iatction  founded  upon  an  injury  done  io  the  taheri^tance, 
notwithstanding  any  intervenii^g  estate  for  .life  or  ior  years.  [Note 
2678.] 

§  741.  If  a  person  is  disseized,  ejected,  or  put  out  of  real  property, 
in  a  forcible  manner;  or,  after  he  has  been  put  out,  is  held  and  kept 
out,  by  force,  or  by  putting  him  in  fear  of  personal  violence,  he  is 
entitled  to  recover  treble  damages,  in  an  action  therefor  against 
the  wrong-doer.     [Note  2674.] 
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1 742.  Aa  action  shall  not  be  brought  for  or  with  respect  to  real   §§412^78 
property,  by  a  person  claiming  by  virtue  of  letters  patent  or  a  grant,  Actioni  by 
from  ttbe  people  of  the  state,  unless  it  might  have  been  maintained  grantee  fum 
by  the  pec^le,  Eas  prescribe  in  this  titlej  if  the  patent  or  grant  state 
had  not  been  issued  or  made.    [Note  2675.] 

§  743.  A  special  proceeding  to  recover  real  property  cannot  be   ^^^l^^  ^^ 
taken,  except  in  a  case  specially  prescribed  by  law.    [Note  2676.]         recover  real 

property 

§  744.  An  action  may  be  maintained  in  the  courts  of  this  state  to  relating  to 
recover  damages  for  injuries  to  real  estate  situate  without  the  state,  foreign  real 
or  for  breach  of  contracts  or  of  covenants  relating  thereto,  when-  property 
ever  such  an  action  could  be  maintained  in  relation  to  personal  prop- 
erty without  the  state.     [Note  2677.] 

§  745.  If"  a  person,  who  mi^t  maintain  an  action  to  recover  real  Dis^ilities 
property,  or  the  possessioh  thereof,  er  make  an  entry,  or  interpose  ^mttaTio^^ 
a  defence  or  counterclaim,  founded  on  the  title  to  real  property,  or  of  action 
to  rents  or  services  out  of  the  same,  is  when  his  title  first  descends,  relating  to 
or  his  cause  of  action  or  right  of  entry  first  accrued,  either:  ^^  property 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  con- 
viction of  a  criminal  offence,  for  a  term:  less  than  for  life: 

The  time  of  such  a  disability  is  not  a  part  of  the  time,  limited 
[in  this  titlej  for  commencing  the  action,  or  making  the  entry,  or 
interposing  the  defence  or  counterclaim;  except  that  the  time  so 
limited  cannot  be  extended  more  than  ten  years,  after  the  disability 
ceases,  or  after  the  death  of  the  person  so  disabled.     [Note  2678.] 

§  746.  The  people  of  the  state  will  not  sue  a  person  for  or  with   Limitation 
respect  to  real  property,  or  the  issues  or  profits  thereof,  by  reason  ^pie^^th^ 
of  the  right  or  title  of  the  people  to  the  same,  unless  either,  ^pect  to 

1.  The  cause  of  action  accrued  within  forty  years  before  the  real  property 
action  is  commenced;  or, 

2.  The  people,  or  those  from  whom  they  claim,  have  received 
the  rents  and  profits  of  the  real  property,  or  of  some  part  thereof, 
within  the  same  period  of  time.    [Note  2679.] 

§  747.  A  defence  or  counterclaim,  founded  upon  the  title  to  real  Limitation 

property,  or  to  rents  or  services  out  of  the  same,  is  not  effectual,  for  counter- 

unless  the  person  making  it,  or  under  whose  title  it  is  made,  or  his  ^ig  to  real" 

ancestor,  predecessor,  or  grantor,  was  seized  or  possessed  of  the  property 
premises  in  question,  within  twenty  years  before  the  committing 
of  the  act,  with  respect  to  which  it  is  made.    [Note  2680.]           i  ^ 

§  748.  An  entry  upon  real  property  is  not  sufficient  or  valid  as  a  Limitation 
claim,  unless  an  action  is  commenced  thereupon,  within  one  year  of  action 
after  the  making  thereof,  and  within  twenty  years  after  the  time,  upon  real^ 
when  the  right  to  make  it  descended  or  accrued.     [Note  2681.]         property 
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§749 


Action  to 
recover 
purchase- 
money  of 
jeal  property 


§  749.  The  purchaser  of  real  property,  sold  by  virtue  of  an  exe- 
cution, his  heir,  devisee,  grantee,  or  assignee,  who  is  evicted  from 
the  possession  thereof,  or  against  whom  judgment  is  rendered  in  an 
action  to  recover  the  same,  may  recover  the  purchase-money,  with 
interest,  from  the  person  for  whose  benefit  the  property  was  sold, 
where  the  judgment  was  rendered,  or  the  eviction  occurred,  in  con- 
sequence, either: 

1.  Of  any  irregularity  Jin  the  proceedings  concerning  the  sale;  or 

2.  Of  the  judgment,  upon  which  the  execution  was  issued,  being 
vacated  or  reversed,  or  set  aside  for  irregularity,  or  error  in  fact. 

Where  final  judgment  is  rendered,  against  the  defendant,  in  an 
action  specified  in  subdivision  first  [of  the  last  section],  the  judg- 
ment, by  virtue  of  which  the  sale  was  made,  remains,  in  his  favor, 
vaUd  and  effectual  against  the  judgment  debtor  therein,  his  executor, 
administrator,  heir,  or  devisee,  for  the  purpose  of  collecting  the  sum 
paid  on  the  sale,  with  interest.    [Note  2682.] 


Construction 


Effect 


ARTICLE  [14]  28 

Law  Repealed;  Construction;  When  to  Take  Effect 

§  2.  Article  14  of  said  law  is  hereby  amended  to  read  article 
28;  sections  460,  461,  and  462  are  hereby  amended  so  as  to  read 
sections  759,  760,  761  respectively. 

§  3.  This  act  shall  take  effect  September  first,  nineteen  hundred 
and  sixteen. 
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(Provisions  from  the  Code  of  Civil  Procedure  down  to  January  1, 
1915,  assigned  to  the  State  Boards  and  Commissions  Law.) 
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An  Act  to  amend  chapter  fifty-six  of  the  laws  of  nineteen  hundred 
nine,  entitled  *'  An  act  in  relation  to  State  Boards  and  Commis- 
sions, constituting  chapter  fifty-four  of  the  Consolidated  Laws^" 
in  relation  to  the  Board  of  Claims. 

The  People  of  the  SMe  of  New  Yorky  represented  in  Senade  and 
Assembly,  do  enaci  as  follows: 

Section  1.  The  State  Boards  and*  Commissions  Law  is  hereby 
amended  by  adding  thereto  a  new  article  to  be  known  as  article 
six. 

ARTICLE    6 


Section  60. 

'263. 

61. 

264. 

62. 

'265. 

63. 

'266. 

64. 

267. 

65. 

'268. 

66. 

^9. 

67. 

'270. 

68. 

[271.1 

69. 

P72. 

70. 

^73.' 

71. 

■274. 

72. 

'275.' 

73. 

•276.' 

74. 

'277. 

75. 

"278. 

76. 

'279.' 

77. 

'280.' 

78. 

'281.' 

The  Board  of  Claims 

Board  of  claims. 

Jurisdiction. 

Rules  and  procedure. 

Officers. 

Seal  of  court.  . 

Sessions  and  duty  of  sheriif  in  relation  thereto. 

Judgments. 

Dutjr  of  attorney-general  and  superintendent  of 

public  works. 
Record  of  proceedings  and  report. 
Expense  of  procuring  testimony  on  commission. 
Annual  report  to  comptroller. 
Costs  not  to  be  taxed. 
Appeals. 

Time  and  manner  of  takmg  appeal. 
Case  on  appeal. 
Preference  on  appeals. 
Salary  of  commissioner  of  claims. 
Salaries  of  officers  of  board  of  claims. 
Interpleader,  consolidation  and  new  parties. 


§60 


^  60.  The  board  of  claims  is  continued  and  shall  hereafter  be  so  Board  of 
known  and  shall  consist  of  three  commissioners  who  shall  be  ap-  claims 
pointed  by  the  governor,  by  and  with  the  advice  and  consent  of  the 
senate.  There  shall  be  appointed  three  commissioners,  one  to  suc- 
ceed each  of  the  judges  of  the  court  of  claims  now  serving,  as  shall  be 
designated  by  the  governor,  and  one  of  such  commissioners  shall  be 
appointed  for  a  term  to  end  December  1,  1912;  one  for  a  term  to 
end  December  1,  1914,  and  one  for  a  term  to  end  December  1,  1916, 
and  on  the  expiration  of  such  terms,  successors  shall  be  appointed 
for  terms  of  six  years.  A  commissioner  shall  serve  until  his  suc- 
cessor takes  office.    An  appointment  for  a  term  shortened  by  reason 
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§  61  of  a  predecessor  holding  over,  shall  be  for  the. residue  of  the  term 
only.  Whenever  a  commissioner  shall  die,  resign,  be  removed  or 
become  disqualified,  a  successor  shall  be  appointed  for  the  remainder 
only  of  the  term.  The  judges  of  the  court  of  claims  now  serving 
shall  be  and  be  known  as  commissioners  of  claims  and  shall  con- 
stitute said  board  until  their  successors  shall  take  office,  but  for 
sixty  days  thereafter  shall  determine  questions,  claims  and  matters 
which  shall  have  been  finally  submitted  to  and' heard  by  said  court 
or  board  before  their  successors  shall  take  office,  but  their  offices  shall 
be  deemed  vacant  for  the  purpose  of  devolving  all  other  powers 
and  jurisdiction  upon  their  successors.  Appointees  shall  be  so 
selected  that  the  board  shall  be  composed  of  commissioners,  one  at 
least  of  whom  shall  have  been  an  attorney  and  counselor-at-law  of 
at  least  ten  years'  experience  in  practice.  No  commissioner  shall 
hold  his  office  after  reaching  the  age  of  sixty-five  years,  and  a  com- 
missioner shall  not  hold  any  other  office  or  public  trust  nor  serve 
as  a  member  of  any  political  committee.  Two  commissioners  shall 
constitute  a  quorum  for  the  transaction  of  business.  One  of  the 
commissioners  selected  from  the  members  of  the  bar,  when  desig- 
nated by  the  governor  in  writing  filed  in  the  office  of  the  secretary 
of  state,  shall  be  chairman  of  the  board  to  serve  until  a  new  desig- 
nation shall  be  made.  Said  judges  now  serving  and  constituted  as 
commissioners  as  aforesaid,  shall  for  their  services  rendered  during 
said  sixty  days  receive  compensation  at  the  rate  of  five  hundred 
dollars  per  month.  Except  as  herein  otherwise  provided,  the  com- 
missioners appointed  under  this  section  shall  have  jurisdiction  to 
hear  and  determine  all  matters  pending  in  the  board  of  claims  at 
the  time  they  shall  take  office,  and  all  matters  pending  in  the  court 
of  claims  at  the  time  when  this  section,  as  amended,  takes  effect, 
shall  be  heard  and  determined  by  the  board  of  claims.  Whenever 
in  this  act  or  in  any  other  statute  reference  is  made  to  the  court 
of  claims  or  any  officer  thereof,  the  same  shall  be  deemed  to  refer 
to  and  mean  the  board  of  claims  or  an  officer  thereof,  but  the  board 
of  claims  shall  not  be  or  be  deemed  a  court  of  record.  All  provisions 
of  this  article  applicable  to  the  court  of  claims,  its  jurisdiction  and 
procedure,  shall  hereafter  apply  to  said  board,  prescribe  its  juris- 
diction and  govern  its  procedure,  except  that  the  determination 
of  the  board  upon  a  claim  shall  be  and  be  known  as  a  determination 
instead  of  a  judgment,  but  it  shall  have  the  same  force  and  effect 
and  be  subjected  to  the  same  procedure  as  provided  in  this  article 
for  a  judgment.     [Note  2683.] 

Jurisdiction  §  61.  The  board  of  claims  possesses  all  of  the  powers  and  juris- 

diction of  the  former  court  of  claims.  It  also  has  jurisdiction  to 
hear  and  determine  a  private  claim  against  the  state,  including  a 
claim  of  an  executor  or  administrator  of  a  decedent  who  left  him 
or  her  surviving  a  husband,  wife  or  next  of  kin,  for  damages  for  a 
wrongful  act,  neglect  or  default,  on  the  part  of  the  state  by  which 
the  decedent'a  death  was  caused,  which  shall  have  accrued  within 
two  years  before  the  filing  of  such  claim. and  the  state  hereby  con- 
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sents,  in  all  such  claims,  to  have  its  liability  determined.  It  may  §§  62-63 
also  hear  and  determine  any  claim  on  the  part  of  the  state  against 
the  claimant,  or  against  his  assignor  at  the  time  of  the  assignment; 
and  must  render  judgment  for  such  sum  as  should  be  paid  by  or  to 
the  state.  But  the  board  has  no  jurisdiction  of  a  claim  submitted 
by  law  to  any  other  tribunal  or  officer  for  audit  or  determination 
except  where  the  claim  is  founded  upon  express  cojitract  and  such 
claim,  or  some  part  thereof,  has  been  rejected  by  such  tribunal  or 
officer.  In  no  case  shall  any  liability  be  implied  against  the  state, 
and  no  award  shall  be  made  on  any  claim  against  the  state  except 
upon  such  legal  evidence  as  would  establish  liability  against  an 
individual  or  corporation  in  a  court  of  law  or  equity.  No  claim  other 
than  for  the  appropriation  of  land  shall  be  maintained  against  the 
state  unless  the  claimant  shall  within  six  months  after  such  claim 
shall  have  accrued,  file  in  the  office  of  the  clerk  of  the  board  of  claims 
and  with  the  attorney-general  a  written  notice  of  intention  to  file 
a  claim  against  the  state,  stating  the  time  when,  and  the  place  where 
such  claim  arose  and  in  detail  the  nature  of  the  same,  which  notice 
shall  be  signed  and  verified  by  the  claimant  before  an  officer  au- 
thorized to  administer  oaths.  The  attorney-general  may  require 
any  person  filing  such  a  notice  of  claim  for  any  cause  whatever  against 
the  state  to  be  sworn  before  him  or  one  of  his  deputies  designated 
by  him  for  that  purpose  within  the  county  of  the  claimant's  resi- 
dence, relating  to  such  claim  and  when  so  sworn,  to  answer  orally 
as  to  any  facts  relative  to  the  justness  of  such  claim.  Willful  false 
swearing  before  the  attorney-general  or  deputy  attorney-general  is 
perjury  and  punishable  as  such.  Provided  further,  that  nothing 
herein  contained  shall  be  construed  to  allow  the  board  to  hear  any 
claim  which  as  between  citizens  of  the  state  would  be  barred  by 
lapse  of  time  or  of  any  claim  heretofore  accrued  and  of  which  the 
said  court  or  board  has  had  jurisdiction  and  which  was  barred  by 
lapse  of  time  at  the  date  when  this  section,  as  amended,  takes  effect. 
Provided  further,  that  the  board  shall  have  jurisdiction,  and  may 
hear  and  determine  all  claims  accrued  and  actually  filed  at  any  time 
prior  to  the  time  that  this  section,  as  amended,  takes  effect,  and 
filed  within  two  years  from  the  time  they  accrued,  though  no  notice 
of  intention  to  file  was  given,  as  required  by  this  section,  if  such 
claims  when  filed  were  not  barred  by  lapse  of  time  and  the  court 
or  board  had  jurisdiction  and  authority  to  hear  and  determine  th^ 
same  except  for  the  lack  of  such  notice;  and  such  jurisdiction  shall 
attach  without  refiling  or  previous  notice.    [Note  2684.] 

§  62.  The  [court]  board  may  establish  rules  for  its  government,"  Rules  and 
and  the  regulation  of  practice  therein;  prescribe  the  forms  and  Procedure 
method  of  procedure  before  it,  vacate  or  modify  judgments  and  grant 
new  trials,  and  except  as  otherwise  provided  in  said  rules  and  regu- 
lations, or  the  code  of  civil  procedure,  the  practice  shall  be  the  same 
as  in  the  supreme  court.    [Note  2685.] 

§  63.  The  board  of  claims  shall  appoint  and  may  at  pleasure  Officers 
remove  a  clerk,  a  deputy  clerk,  anl  a  stenographer  and  they  shall 
perform  such  duties  as  the  board  may  prescribe.     Before  entering 
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upon  the  duties  of  his  office,  the  clerk  sfaaU  make  and  file  in  the  ofl^ 
of  the  comptroller,  a  bond  for  the  faithful  performance  of  hi&  duties 
in  an  amount  and  with  sufficient  sureties  to  be  approved  by  at 
least  two  of  the  commissioners,,  which  approval  shall  be  indouse^ 
on  said  bond.    [Note  2386.] 

I  64.  The  fcourt]  feoard  shall  adopt  and  procure  an  official  seal, 
with  suitable  device  and  inscription.  A  description  of  such  seal,  with 
an  impression  thereof,  shall  be  fHed  in  the  office  of  the  secretary  of 
state.  The  expmise  of  procuring*  such  seal  shall  be  paid  out  of  the 
contingent  fund  of  the  [court.  J  board,    [Note  2687.) 

§  65*  The  board  shall  hold  at  least  eight  sessions  eaeh  year,  and 
unless  otherwise  ordered  by  the  board  shall  be  held  as  follows:  Ota 
the  fourth  Monday  of  January  at  the  capitol  in  Albany;  on  the  thisd 
Monday  of  February  at  the  city  of  Syracuse;  on:  the  fourth  Mondarf 
of  March  at  the  city  of  Utica;  on  th^  fourth  Monday  of  April  tk 
the  capitol  at  Albany;  on  the  fourth  Monday  of  May  at  the  city 
of  Rochester;  on  the  third  Monday  of  June  at  the  city  of  BuffaJK»; 
oa  the  fourth  Monday  of  September  at  the  capitol  in  Albany;  €» 
the  fourth  Monday  of  November  at  ibe  capitol  at  Albany-,  and  it 
may  also  hold  adjourned  or  special  ses^ns  at  such  other  times  and 
places  in  the  state  as  it  may  determine.  It  may  also  hold  a  sessian 
and  take  testimony  where  the  claimant  resides  or  where  the  claim 
is  alleged  to  have  arisen,  or  in  the  vicinity,  aindjn^uy  view  any  premises 
a^ected  by  the  proceedings,  and  in  case  of  any  appropriation  of  land 
by  the  state,  the  value  of  which  shall  exceed  five  hundred  dollaKS> 
it  shall  be  the  duty  of  the  board  to-  view  the  premises  affected  by 
the  appropriation.  The  sheriff  of  aay  couaty,  except  Albany,  shall 
furnish  for  the  use  of  the  board  suitable  rooms  in  the  court  house 
of  his  county  for  aay  session  ordered  to:  be  held,  thereat,  and  the 
sheriff  of  any  county  shall  if  required  attend  said  session.  His  fees 
for  attendance  shall  be  paid  out  of  the  eoatingent  fund  of  the 
board,  at  the  same  rate  as  for  attending  a  term  of  the  supreme 
court  in  that  county.  [Note  2688.].. 

I  66.  The  [determination]  decision  of  the  [court]  board  upon  a 
claim  shall  be  by  a  [judgment  J  determination  to  be  entered  in.  a 
book  to  be  kept  by  the  cleric  for  that  purpose,  and  signed  and  certi- 
fied by  him.  Within  ten  days  after  the  entry  of  the  [judgment^] 
determination,  the  clerk  shall  serve  a  certified  copy  thereof  on  the 
claimant  or  his  attorney  and  also  upon  the  attomey-geneia<I.  If  the 
claim  arises  in  a  case  where  the  state  seeks  to  appropriate  or  has 
appropriiated  land  for  a  public  use,  the  [judgment]  determination 
shall  contain  a  description  of  such  land.  A  transcript  of  a  [judg- 
menVl  determination  in  favor  of  the  state,  certified  by  the  clerk  of 
tiie  fcourt,]  board,  may  be  filed  and  docketed  in  the  clerk's  offikse 
of  any  county;  and  upon  being  so  docketed  shall  become  and  be  a 
lien  upon  the  property  of  the  claimant  in  that  county,  to  the  same 
extent  and  enforceable  by  execution  in  the  same  manner,  as  a  judg- 
ment  of   the  supreme   court.    A  final  [judgment]  determinoiiGn 
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against  tli«  elaknant  ^em  any  daim  proseeofted  as  -provicfed  in  *hie     §§  61^^ 

article  shrfl  'fore^eer  bar  any  ferrther  claim  or  demand  against  ^the   

state  arising  out  of  the  matters  involved  in  tiiecOTitnoversy.  Intenpesrt 
shall  be  allowed  on  each  [judgment J  determination  of  the  J[conrt] 
hoard  of  claims  from  the  date  thereof  until  the  twentiertJh  ^ay  afi?er 
the  oonxptrolier  is  Authorized  to  issue  Ms  warrant  for  the  payment 
thereof  or  until  pg^anent,  Jf  payment  be  made  sooner.  But  no  such 
[judgment]  determination  ^aH  t)e  paid  ^mtil  there  lihaiH  %e  *filed 
with  the  icon^)4i]:x>ller  a  copy  thereof  duly  certified  by  the  cleidcwof 
the  IceurO  i)oard  of  claims  together  with  a  certificate  ^of  the 
attom^-,general  that  ne  appeal  trom  such  Ijudgmentj  ddermina- 
tion  has  beenrorwiQ  be  tafl^en  'by  ftie  state,  and  it  release  and  waiver 
by  £he  atliomey  for  the  lolaimant  of  any  lien  for  services  upon 
said  claimant's  cause  of  action^  claim,  awards  verdict,  report, 
ddcision  as  Jjxbdgment'J  determinalion  in  favor  of  said  claimant, 
whijch  43aid  attorney  may  have  thereon  under  and  hy  vii'tue  .of 
section  475  of  the  Judiciary  Law;  and  where  damages  are  awarded 
for  the  permanent  appropriation  of  land  for  a  public  use,  there 
shall  also  he  filed  witii  the  t^emp^ixaUer  :&  «ftttttfactory  abstract 
df  titte  Bad  oofttfieate  of  satuich  as  to  incumbvancee,  showiiig  the 
person  (densauMng  such  damages  to  be  legaiUy  «iu^tled  thereto. 
The  ^]«uviaoB8  of  this  section  -as  to  limitatien  of  interest  shfdi  Jftot 
aivply^  bowairer,  to  CjudgmantsJ  determinaHons  paid  from  the 
various  trusrt  funds  or  sinlong  funds  of  the  state,  which  funcfe  shall 
be  entitled  to  iDtei^est  until  the  twentieth  day  after  an  appropriation 
is  Availabie  ior  the  reimburaement  thereof  or  until  payment,  if 
payment  besoonBr  made.     [Note  .2389.] 

1  67.  The  attorney-general  -shall  represent  the  state  in  all  pro-  l^uty  of 
ceedings  relating  to  claims.    In  all  cases  of  canal  claims  a  copy  of  **^^iaad 
each  such  claim  and  of  notice  of  claim  which  is  or  may  here^er  Sipwin- 
he  required  tD  be  filed  with  the  [court J  board  of  olaims  shall  he  tendwitof 
ffled  with  the  superintendent  of  public  works  who  cm  ireqaest  from  pubUo  wacia 
the  attoisaey-general,  shall  famish  such  iissistanoe  as  .he  may  require 
ia  subpoenaing  witnesses  and  preparing  the  cases  for  trial.     The 
attonneyigeneDal  ma^  'designate  a  olerk  in  Ms  office  to  assist  in  the 
IMOparation  lof  eases  {^  traal  mkI  to  attend  a  term  of  the  {court.] 
bmrd.    And  no  elaim  bffoiight  against  the  state  on  account  of  the 
canal  shall  be  settled  or  oon^>roniifled  for  any  amount  wiAout  4the 
written  consent  thereto  by  the  superintendent  of  public  works  or 
his  duljifauthoiised  r^MPeaentative.    [Note  2590.] 

i§  4S«  The  l^^oinrt]  ioard  shall  keep  a,  record  of  its  proceeding^,  Record  of    1 
mAf  at  the  comxnenioement  of  each  .session  of  the  legislature,  and  proceedings 
at. such  other  times  during  the  session  as  it  may  deem  proper,  or  .as  *"^  report  j  : 
tbe  senate  or  tassembly  may  request,  report  to  the  legislature  the 
oUims  upon  w«hich  it  lias  finally  acted,  with  a  statement  jof  the 
[jttdgmentj  determizudion  Tendered  in  each  case.    |Note  269L] 

"5  '69,  "When  testimony  is  tafeen  on  commission^  fit  the  instance  Expense  of 
of  *he  claimant,  flie  expense  thereof  including  the  fees  of  the  6om-  ?!^^"^ 
missioner,  shall  be  paid  by  the  claimant;  and  when  taken  at  the  com^Mion'* 


446 


State  Boards  and  Commissions  Law 


§§  7(^74 


Annual 
report  to 
comptroller 


Costs  n6t  to 
be  taxed 


Appeals 


instance  of  the  state,  such  fees  and  all  expense  incurred  by  the 
attorney-general  shall  be  paid  out  of  the  contingent  fund  of  the 
[court.  J  board.    [Note  2692.] 

§  70.  On  the  first  day  of  January  in  each  year,  the  clerk  shall 
report  to  the  comptroller,  under  oath,  a  detailed  statement  of  his 
disbursements  made  under  the  direction  of  the  [court J  board  from 
its  contingent  fund  during  the  preceding  year.    [Note  2693.] 

§  71.  Costs,  witnesses'  fees  and  disbursements  shall  not  be  taxed, 
nor  shall  counsel  or  attorney  fees  be  allowed  by  the  [court J  board 
to  any  party.  The  said  [courtj  board  of  claims,  whenever  the 
appraised  value  of  the  premises  appropriated  shall  be  less  than 
$200,  shall  in  their  award  make  a  reasonable  allowance  for  the  expense 
of  procuring  the  abstract  of  title  and  certificate  of  search  as  to  incum- 
brances, which  the  statutes  require  shall  be  furnished  the  comptroller 
before  payment  of  any  damages  which  may  be  awarded  for  the  per- 
manent appropriation  of  land  or  water.    [Note  2694.] 

§  72.  Either  party  may  appeal  from  an  order  or  [judgment  J  dcter- 
mination  of  the  [court  j  board  of  claims  to  the  appellate  division  of 
the  supreme  court  of  the  third  department.  The  appeal  from  a 
[judgment]  determination  may  be  taken  upon  questions  of  law  or  of 
fact,  or  both,  or  for  an  alleged  excess  or  insufficiency  of  the  [judg- 
ment. J  determination.  Upon  such  appeal,  the  court  may  affirm,  re- 
verse, or  modify  the  [judgment,]  determination,  or  dismiss  the 
appeal,  or  grant  a  new  trial.  The  provisions  of  [this  code]  the 
new  practice  relating  to  appeals  in  the  supreme  court  apply,  so  far  as 
practicable,  to  appeals  from  orders  or  [judgments]  determination^  of 
the  [court]  board  of  claims,  except  as  modified  in  this  article. 
[Note  2695.] 

Time  and  §  73.  An  appeal  must  be  taken  within  thirty  days  after  the  entry 

manner  of  2kViA  service  of  the  order,  or  the  service  by  the  clerk  of  a  certified 
mg  appea  ^^^y  ^j  ^^^  [judgment,]  determination ,  by  serving  upon  the  claim- 
ant or  his  attorney,  or  upon  the  attorney-general,  and  upon  the 
clerk,  in  like  manner  as  in  the  supreme  court,  a  written  notice  to  the 
effect  that  the  appellant  appeals  from  the  order  or  from  the  [judg- 
ment] determination,  or  from  a  specified  part  thereof,  and  briefly 
stating  the  grounds  of  the  appeal.     [Note  2696.] 

§  74.  With  the  notice  of  appeal  from  a  [judgment,]  determination, 
the  appellant  shall  serve  upon  the  adverse  party  a  case  containing 
so  much  of  the  evidence  as  the  appellant  may  deem  necessary  to 
present  the  questions  raised  by  the  appeal.  Within  ten  days  after 
the  service  of  the  case,  the  respondent  may  propose  and  serve  amend- 
ments thereto,  and  the  case  may  be  settled  upoil  five  days'  notice  by 
any  judge  of  the  [court.]  board.  Notice  of  the  settlement  may  biB 
served  by  either  party,  within  ten  days  after  service  of  the  proposed 
amendments.  The  [court]  board  or  a  [judge]  member  thereof  may 
extend  the  time  for  serving  a  case  or  amendments.     [Note  2697.] 
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§  75.  An  appeal  taken  after  the  calendar  for  a  term  of  the  appellate     §§  75-78 
court  is  prepared  may  be  placed  thereon  upon  the  application  of  the  p^  ^ 
attorney-general  at  any  time  during  the  then  current  term,  and  on  appeal 
brought  on  for  hearing  as  a  preferred  cause  upon  a  notice  of  fourteen 
days.    [Note  2398.] 

§^76.  Each  commissioner  of  claims  shall  re3ei7e  ai  anaual  com-  Salary  of 
pensation  at  the  rate  of  six  thousand  dollars,  payabl3  monthly,  and  commwsioiier] 
the  sum  of  fifteen  hundred  dollars  annually,  but  no  more,  on  account 
of  personal  expenses  in  the  discharge  of  his  official  duties,  and  to 
be  payable  monthly.     [Note  2699.] 

§  77.  Each  officer  of  the  board  of  claims  shall  receive  an  annual  Salaries  of 
salary,  payable  monthly,  and  other  compensation  as  follows:  officers 

1.  The  clerk,  three  thousand  dollars; 

2.  The  deputy  clerk,  two  thousand  five  hundred  dollars; 

3.  The  stenographer,  two  thousand  five  hundred  dollars  and  five 
cents  ^a  folio  for  copies  of  minutes  and  testimony  furnished  at  the 
request  of  the  claimant; 

4.  The  clerk  or  deputy  clerk  and  stenographer  shall  be  paid  their 
actual  expenses  while  in  the  discharge  of  their  respective  duties, 
elsewhere  than  in  the  city  of  Albany,  to  be  audited  by  the  board 
and  paid  from  the  contingent  fund.  No  charge'shall  be  made  against 
the  state  by  the  clerk  or  the  stenographer  for  copies  of  minutes, 
testimony  or  papers,  furnished  to  the  attorney-general  or  to  the 
board,  or  filed  in  the  office  of  the  clerk.    [Note  2700.] 

§  78.  Jurisdiction  and  powers  are  also  conferred  upon  the  [court J  Interpleader, 
board  of  claims  in  its  discretion,  to  order  other  parties,  known  or  consolidation 
unknown,  to  be  brought  in  and  made  parties  to  any  action  or  pro-  ^^t|^^ 
ceeding  pending  in  said  [court]  board  or  substituted  whenever  it 
appears  or  is  made  to  appear  to  the  [court,]  boards  necessary  to  a 
complete  determination  of  the  controversy,  or  the  determination 
of  a  liability;  to  consolidate  claims  or  actions,  to  order  interpleader, 
in  the  same  manner  and  to  like  extent  and  with  like  effect  in  matters 
over  which  said  [court]  board  of  claims  have  or  shall  have  juris- 
diction, as  is  conferred  upon  other  courts  by  [sections  452,  756, 
817,  820  and  2518  of  this  code.]  the  new  practice.  Said  parties 
may  be  brought  in  by  order  instead  of  by  citation  or  summons, 
which  order  may  be  served  personally  or  by  publication  in  like  manner 
as  is  provided  for  the  service  of  a  citation  in  surrogate's  court;  and 
in  the  cases  provided  in  this  section  the  said  [court]  board  may 
render  [judgment]  a  determination  for  or  against  any  of  the  parties 
in  said  action  orproceedingasmay  be  just  and  equitable.  [Note  2701.] 

§  2.  Article  6  is  hereby  amended  so  as  to  read  Article  7,  and  sec-  Construction 
tions  55  and  56  are  hereby  amended  so  as  to  read  section  85  and 
section  86. 

§  3.  This  act  shall  take  effect  September  first,  nineteen  hundred  Effect 
and  sixteen. 
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(Provisions  from  the  Code  of  Civil  Procedure  down  to  January  1, 
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An  Act  to  amend  chapter  fifty-eight  of  the  laws  of  nineteen  hundred 
and  nine,  entitled  *'  An  act  in  relation  to  state  finance,  consti- 
tuting chapter  fifty-six  of  the  Consolidated  Laws." 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly,  do  enact  as  follows : 

Section  1.  The  State  Finance  Law  is  hereby  amended  by  adding 
thereto  the  following  sections: 

ARTICLE  2 
General  Fiscal  Provisions  §§  4a-50 


§  4a.  The  comptroller  may  examine  the  books,  accounts  and  Examination 
vouchers  of  every  bank  and  trust  company  in  the  state,  in  any  JJ^yg™?" 
wise  relating  to  moneys  and  securities  paid  into  court,  under  an  money  paid 
order  of  any  court  of  record;  and  where  the  same  has  not  been  paid  into  court 
to  the  chamberlain  of  the  city  of  New  York  or  to  any  county  treasurer 
of  the  state,  the  comptroller  upon  an  application  duly  made  shall 
be  entitled  to  an  order  directing  the  payment  and  transfer  of  all 
such  money  and  securities,  from  any  of  such  banks  and  trust  com- 
panies, to  the  treasurer  of  the  proper  county,  and  in  the  city  of  New 
York  to  the  city  chamberlain.    [Note  2702.]  . 

§  48.  In  any  action  where  a  defendant  is  adjudged  to  be  guilty  of  Fine  for 
usurping  or  intruding  into  or  urdawfuUy  holding  or  exercising  an  usurpation 
office,  franchise  or  privilege  and  a  fine  is  imposed,  the  fine,  when  col- 
lected, must  be  paid  into  the  treasury  of  the  state.    [Note  2703.] 

§  49.  Upon  the  commencement,  by  the  people  of  the  state,  of  Title  to  pub- 
any  action,  suit,  or  other  judicial  proceeding,  [as  prescribed  in  this  ^^^^^ 
article,]  for  the  spoliation  or  other  misappropriation  of  public  property,  pnated'^ 
the  entire  cause  of  action,  including  the  title  to  the  money,  funds, 
credits,  or  other  property,  with  respect  to  which  the  suit  or  action 
is  brought,  and  to  the  damages  or  other  compensation,  recoverable 
for  the  obtaining,  receipt,  payment,  conversion,  or  disposition  thereof, 
if  not  previously  so  vested,  is  transferred  to,  and  becomes  absolutely 
vested  in,  the  people  of  the  state.  ^  [Note  2704.] 

§  50.  Money  recovered  in  [such  J  an  action,  6rot(flfA<  fey  tte  attomei/-  Fine'fori 
general  or  by  the  district  attorney  of  a  county  to  recover  for  a  penalty  penalty  or 
or  forfeiture,  which  is  not  otherwise  specially  granted  or  appropri-  ^^rf«*"r® 
ated  by  law,  must,  when  collected,  be  paid  into  the  treasury  of  the 
state.    [Note  2705.] 

§  2.  This  act  shall  take  effect  September  first,  nineteen  hundred  Effect 
and  sixteen. 

[451] 
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(Provisions  from  the  Code  of  Civil  Procedure  down  to  January  1, 

1915,  assigned  to  the  Tax  Law.) 
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Tax  Law 

An  Act  to  amend  chapter  sixty-two  of  the  laws  of  nineteen  hundred 
and  nine,  entitled  ''An  Act  in  relation  to  taxation,  constituting 
chapter  ^ixty  of  the  Consolidated  Laws  ". 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly,  do  enact  a^  follows: 

Section  1.    The  Tax  Law  is  hereby  amended  by  adding  thereto 
the  following  section: 

ARTICLE  1 
Taxable  Property  and  Place  op  Taxation 


§§  3a-291 


§  3a.  [except  that  J  Real  property  purchased  with  the  proceeds  Taxation  of 

of  a  pension  granted  by  the  United  States  for  military  or  naval  ser-  real  property 

vices,  and  owned  by  the  pensioner,  or  by  his  wife  or  widow,  is  sub-  py^'chaeed 

ject  to  seizure  and  sale  for  the  collection  of  taxes  or  assessments  law-  mon«»?^'^^'^ 
fully  levied  thereon.     [Note  2706.]  ^' 

§  2.  The  following  sections  of  said  act  are  hereby  amended  so  as 
to  read  as  follows: 

ARTICLE  13 

Procedure 

§  290.  Any  person  assessed  upon  any  assessment-roll,  claiming  to  Contents  of 
be  aggrieved  by  any  assessment  for  property  therein,  may  [present  co°^pl*i^* 
to  J  commence  an  action  by  summons  to  appear  in.  the  supreme  court 
[a  petition  duly  verifiedj  and  a  complaint  setting  forth  that  the 
assessment  is  illegal,  specifying  the  grounds  of  the  alleged  illegality, 
or  if  erroneous  by  reason  of  overvaluation,  stating  the  extent  of 
such  overvaluation,  or  if  unequal  in  that  the  assessment  has  been 
made  at  a  higher  proportionate  valuation  than  the  assessment  of 
other  property  on  the  same  roll  by  the  same  oflScers,  specifying  the 
instances  in  which  such  inequality  exists,  and  the  extent  thereof, 
and  stating  that  he  is  or  will  be  injured  thereby.  [Such  petition] 
Tfie  complaint  must  show  that  application  has  been  made  in  due 
time  to  the  proper  officers  to  correct  such  assessment.  Two  or  more 
persons  assessed  upon  the  same  roll  who  are  affected  in  the  same 
manner  by  the  alleged  illegality,  error  or  inequality,  may  unite  in  the 
same  [petitionj  action. 

§  291.  Such  [petition  must  be  presented  to  a  justice  of  the  supreme  Venue 
court  or  at  a  special  term  of  the  supreme  court  J  action  miLst  be 
commenced  in  the  judicial  district  in  which  the  assessment  com- 
plained of  was  made,  within  fifteen  days  after  the  completion 
and  filing  of  the  assessment-roll  and  the  fiirst  posting  or  publication 
of   the  notice   thereof   as   required  by  this  chapter.     [Upon  the 
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§§  292-293  presentation  of  such  petition,  the  justice  or  court  may  allow  a 
writ  of  certiorari  to  the  officers  making  the  assessment,  to  re- 
view such  assessment,  and  shall  prescribe  therein  the  time  within 
which  a  return  thereto  must  be  made  and  served  upon  the 
relator's  attorney,  which  shall  not  be  less  than  ten  days,  and 
may  be  extended  by  the  court  or  a  justice  thereof.  Such  writ  shall 
be  returnable  to  a  special  term  of  the  supreme  court  of  the  judicial 
district  in  which  the  assessment  complained  of  was  made.  J  The 
[allowance  of  the  writ  J  commencement  of  the  action  shall  not  stay  the 
proceedings  of  the  assessors  or  other  persons  to  whom  it  is  directed 
or  to  whom  the  assessment  is  delivered,  to  be  acted  upon  according 
to  law. 


Return  to 
writ 


Proceedings 
upon  return 


§  292.  The  officers  [making  a  return  to  such  writj  answering 
shall  not  be  required  to  [returnj  svbmit  as  a  part  of  their  answer 
the  original  assessment-roll  or  other  original  papers  acted  upon  by 
them,  but  it  shall  be  sufficient  to  return  certified  or  sworn  copies  of 
such  roll  or  papers,  'or  of  such  portions  thereof  as  may  be  [called 
for  by  such  writ.  J  required.  The  [returnj  answer  must  concisely 
set  forth  such  other  facts  as  may  be  pertinent  and  material  to 
show  the  value  of  the  property  assessed  on  the  roll  and  the  grounds 
for  the  valuation  made  by  the  assessing  officers  and  the  return  must 
be  verified. 

§  293.  If  it  shall  appear  upon  the  return  [to  any  such  writJ 
of  the  summons  that  the  assessment  complained  of  is  illegal  or 
erroneous  or  unequal  for  any  of  the  reasons  alleged  in  the 
[petitionj  complaintj  the  court  may  order  such  assessment,  if 
illegal,  to  be  stricken  from  the  roll,  or  if  erroneous  or  unequal, 
it  may  order  a  reassessment  of  the  property  of  the  [petitioner] 
plaintiff,  or  the  correction  of  his  assessinent  upon  the  roll,  in 
whole  or  in  part,  in  such  manner  as  shall  be  in  accordance 
with  law,  or  as  shall  make  it  conform  to  the  valuations  and  assess- 
ments of  other  property  upon  the  same  roll  and  secure  equality  of 
assessment.  If.  upon  the  hearing  it  shall  appear  to  the  court  that 
testimony  is  necessary  for  the  proper  disposition  of  the  matter,  it 
may  take  evidence  or  may  appoint  a  referee  to  take  such  evidence  as 
it  may  direct,  and  report  the  same  to  the  court,  with  his  findings  of 
fact  and  conclusions  of  law,  which  shall  constitute  a  part  of  the  pro- 
ceedings upon  which  the  determination  of  the  court  shall  be  made. 
Where  the  [writ  J  action  is  to  obtain  [ed  to  J  a  review  of  a  special 
franchise  assessment  made  pursuant  to  the  provisions  of  sec- 
tion 46  of  this  chapter,  upon  the  [filing  of  thej  return  [to  the 
writ  J  of  the  summons  the  court  may  take  such  evidence  as  it  may 
deem  necessary,  or  may  appoint  a  referee  to  take  evidence  and  to 
hear,  try  and  determine  all  questions  raised  by  the  [petition  and  the 
return  thereto]  pleadings  and  to  make  his  findings  and  determina- 
tions therein,  or,  on  motion  of  either  party,  the  court  may  direct  the 
place  of  trial  changed  to  the  county  in  which  the  special  franchise 
under  review  is  situated,  and  on  an  order  duly  entered  granting  such 
motion,  the  place  of  trial  shall  be  deemed  changed  to  the  county 
designated  and  the  papers  and  proceedings  shall  be  certified  to  that 
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county  in  thie  manner  now  provided  by  law  in  the  case  of  a  change  in  §§  294-295 
the  place  of  trial  of  an  action  and  all  subsequent  proceedings  shall 
be  had  in  the  county  so  designated,  as  if  the  action  [special  proceed- 
ingsj  had  been  originally  instituted  in  that  county,  and  the  court 
may,  upon  the  application  of  the  attorney-general,  upon  cause  shown, 
vacate  any  reference  heretofore  made  in  any  proceeding  or  action 
instituted  to  review  a  special  franchise  assessment,  made  pursuant 
to  the  provisions  of  section  46  of  this  chapter.  The  governor 
may,  upon  the  application  of  the  attorney-general,  upon  cause  shown, 
appoint  extraordinary  terms  of  the  supreme  court  to  be  held  in  any 
judicial  district  and  designate  a  justice  to  preside  thereat,  to  try 
such  special  franchise  cases.  Such  extraordinary  term  shall  have 
jurisdiction  over  all  special  franchise  cases  arising  in  any  tax  dis- 
trict within  the  judicial  district  for  which  the  term  is  appointed, 
without  regard  to  the  county  in  which  the  term  is  being  held,  and 
either  party  to  [a  proceeding  J  an  action  to  review  a  special  franchise 
assessment  may  at  any  time  bring  the  proceeding  on  for  a  hearing 
or  trial  before  said  extraordinary  term  by  serving  upon  the 
other  party  sixteen  days'  notice  thereof  by  mail  or  fourteen  days' 
notice  personally.  A  new  assessment  or  correction  of  an  assess- 
ment made  by  order  of  the  court  shall  have  the  same  force  and 
effect  as  if  it  had  been  so  made  by  the  proper  officers  within  the  time 
prescribed  by  law  for  making  such  assessment. 

§  294.  Costs  shall  not  be  allowed  against  the  officers  whose  pro-  ^^^^ 
ceedings  may  be  reviewed  under  any  such  [writ J  action  unless  it 
shall  appear  to  the  court  that  they  acted  with  gross  negligence  or  in 
bad  faith  or  with  malice  in  making  the  assessment  complained  of. 
If  the  [writ  J  action  shall  be  [quashed  J  dismissed  or  the  assessment 
confirmed,  or  if  the  assessment  complained  of  shall  be  reduced  by  an 
amount  less  than  half  the  reduction  claimed  before  the  assessing 
officers,  costs  and  disbursements  shall  be  awarded  against  the  [peti- 
tioner. J  plaintiff.  If  the  assessment  shall  be  reduced  by  an  amount 
greater  than  half  the  reduction  claimed  before  the  assessing  officers, 
costs  and  disbursements  shall  be  awarded  against  the  tax  district 
represented  by  the  officers  whose  proceedings  may  be  reviewed. 
The  costs  and  disbursements  shall  not  exceed  those  taxable  in  an 
action  upon  the  trial  of  an  issue  of  fact  in  the  supreme  court,  except 
that  if  evidence  shall  be  taken  there  shall  be  included  in  the  taxable 
costs  and  disbursements  the  expenses  of  furnishing  to  the  court 
or  to  the  referee  a  copy  of  the  stenographer's  minutes  of  the  evidence 
taken. 

§  295.  An  appeal  may  be  taken  by  either  party  from  an  order,  Appeals 
judgment  or  determination  under  this  article  [as  from  an  order,  and 
it  shall  be  heard  and  determined  in  like  manner  as  appeals  in  the 
supreme  court  from  orders.]  All  issues  and  appeals  in  any  [pro- 
ceeding] action  under  this  article  shall  have  preference  over  all  other 
civil  actions  and  proceedings  in  aU  courts. 
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§296 

Refund  of 
tax  paid 
upon  illegal, 
erroneous  or 
unequal 
assessment 


§  296.  If  in  a  final  order  w  judgment  in  any  [such  proceeding  J 
action  relating  to  an  assessment  upon  property  it  has  been  or  shall  be 
ordered  or  adjudged  or  determined  that  the  assessment  complained 
of  was  illegal,  erroneous  or  unequal,  and  correcting  or  directing  cor- 
rection thereof,  and  such  order  shall  not  be  made  in  time  to  enable 
the  assessors  or  other  officers  to  make  a  new  or  corrected  assessment 
for  the  use  of  the  board  of  supervisors  or  for  the  use  of  the  town,  vil- 
lage, city  or  school  officers  levying  any  tax  upon  such  property,  the 
assessment  of  which  has  been  or  shall  be  so  ordered  or  adjudged  or 
determined  to  be  illegal,  erroneous  or  unequal,  then  any  tax  col- 
lected or  to  be  collected  upon  such  illegal,  erroneous  or  unequal 
assessment  shall  be  refunded  as  follows: 

1.  When  such  tax  upon  such  illegal,  erroneous  or  unequal  as" 
sessment  shall  have  been  levied  by  the  board  of  supervisors,  then  at 
an  annual  session  of  the  board  of  supervisors  held  after  the  order  fo 
such  correction  has  been  granted  and  entered  there  shall  be  audited 
and  allowed  to  the  petitioner  or  other  person  who  shall  have  paid 
such  tax,  and  included  in  the  tax  levy  of  the  town,  village  or  city 
in  which  the  property  is  situated,  made  next  after  the  entry  of  such 
order,  and  paid  to  the  petitioner,  or  other  person  paying  the  tax,  the 
amount  paid  by  him,  in  excess  of  what  the  tax  would  have  been  if 
the  assessment  had  been  made  as  ordered,  adjudged  or  determined  by 
such  order  of  the  court,  together  with  the  interest  thereon  from  the 
date  of  payment.  In  case  the  amount  deducted  from  such  assess- 
ment by  such  order  exceeds  ten  thousand  dollars,  so  much  of  the 
tax  as  shall  be  refunded  by  reason  of  such  corrected  assessment, 
other  than  the  proportion  or  percentage  thereof  collected  for  such 
town,  village  or  city  purposes,  shall  be  levied  upon  the  county  at 
large  and  paid  with  interest,  to  the  petitioner  or  other  person  pay- 
ing the  tax  without  further  audit;  and  the  board  of  supervisors  shall 
audit  and  levy  upon  such  town,  village  or  city,  the  proportion  or  per- 
centage of  such  excess  of  tax  collected  for  such  town,  village  or  city 
purposes,  which  shall  be  collected  and  paid  with  interest  to  the 
petitioner,  or  other  person  paying  the  tax,  without  other  or  further 
audit; 

2.  When  such  tax  upon  such  illegal,  erroneous  or  unequal  as- 
sessment shall  have  been  levied  by  the  proper  officers  of  any  city 
or  village,  then  the  common  council  or  other  auditing  officer  or 
officers  of  such  city  or  village  shall  immediately  after  such  correction 
audit  and  allow,  to  the  petitioner  or  other  person  who  shall  have  paid 
such  tax,  and  include  in  the  tax  levy  of  such  city  or  village  in  which 
the  property  is  situated  made  next  after  the  entry  of  such  order  and 
cause  to  be  paid  to  such  petitioner  or  other  person  paying  such  tax, 
the  amount  paid  by  him  in  excess  of  what  the  tax  would  have  been 
if  the  assessment  had  been  as  ordered,  adjudged  or  determined  by 
such  order  of  the  court  together  with  interest  thereon  from  the  date 
of  the  payment; 
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3.  When  a  tax  shall  have  been  levied  and  collected  m  any  school  ,  §  ^^ 
district  of  this  state  upon  any  property  within  such  district  on  any 
assessment  value  thereof  which  shall  have  been  ascertained  from  a 
town  assessment-roll  and  which  assessment  upon  such  town  roll 
shall  have  been  ordered,  adjudged  or  determined  by  order  of  the 
court  as  aforesaid  to  have  been  illegal,  erroneous  or  unequal  and 
which  assessment  though  made  by  town  assessors  was  adopted  and 
was  used  in  such  district  for  the  purpose  of  taxation  for  school  pur- 
poses, then  in  and  such  case  the  trustees  of  such  school  district  shall 
audit  and  allow  aiid  cause  to  be  paid  to  the  petitioner,  or  other  person 
who  shall  have  paid  such  tax,  the  amount  paid  by  him  in  excess  of 
what  the  school  tax  would  have  been  in  such  case  if  the  assessment 
had  been  made  as  ordered,  adjudged  or  determined  by  such  order 
of  the  court,  together  with  interest  thereon  from  the  date  of  the 
payment. 

Application  to  the  proper  officer  for  the  audit  and  allowance  of 
such  moneys  must  be  made  by  the  petitioner  or  other  person  paying 
such  tax  as  follows:  Where  the  writ  of  certiorari  was  issued  pur- 
suant to  chapter  two  hundred  and  sixty-nine  of  the  laws  of  eighteen 
hundred  and  eighty,  and  such  tax  shall  not  have  been  heretofore 
refunded,  such  application  must  be  made  within  three  years  from 
the  twenty-fourth  day  of  July,  nineteen  hundred  and  seven.  When 
the  [writ  of  certiorari]  action  was  [issued]  commenced  under  the 
provisions  of  this  section,  then  such  application  for  audit  and  allow- 
ance must  be  made  within  three  years  after  the  entry  of  the  [final 
order  ordering  or]  judgment  adjudging  or  determining  such  assess- 
ment to  have  been  illegal,  erroneous  or  unequal;  provided  that  the 
time  of  the  pendency  of  any  appeal  [in  any  such  proceeding  or 
from  any  such  order]  shall  not  be  deemed  any  part  of  such  three 
years.     [Note  2707.] 

§  3.  This  act  shall  take  effect  September  first,  nineteen  hundred  Effect 
and  sixteen. 


TOWN  LAW 


(Provisions  from  the  Code  of  Civil  Procedure  down  to  January  1, 

1915,  assigned  to  Town  Law.) 

[461] 


Town  Law 

An  Act  to  amend  chapter  sixty-three  of  the  laws  of  nineteen  hundred 
and  nine  entitled  "  An  Act  relating  to  towns,  constituting 
chapter  sixty-two  of  the  Consolidated  Laws." 

The  People  of  the  State  of  New  Yorky  represented  in  Senaie  and 
Assembly,  do  enact  as  follows: 

Section  1.  The  Town  Law  is  hereby  amended  by  adding  thereto 
the  following  section:  §  118a 


§  118a. 'An  action  against  a  constable,  upon  any  [other]  lia-  Limitation 
bility,  incurred  by  him,  by  doing  an  act  in  his  official  capacity,  or  ^  ^^^ 
by  the  omission  of  an  official  duty,  except  the  non-payment  of  money  ^^Jable 
collected  upon  an  execiUion  and  an  escape,  must  be  commenced  vrithin 
three  years  after  the  cav^e  of  action  has  accrued,    [Note  2708.] 

§  2.  This  act  shall  take  effect  September  first,  nineteen  hundred  Effect 
and  sixteen. 
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TRANSPORTATION  CORPORATIONS 

LAW 

(Provisions  from  the  Code  of  Civil  Procedure  down  to  January  1, 
1915,  assigned  to  the  Transportation  Corporations  Law.) 
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Transportation  Corporations  Law 

An  Act  to  amend  chapter  two  hundred  and  nineteen  of  the  laws  of 
nineteen  hundred  and  nine,  entitled  "  An  Act  in  relation  to 
transportation  corporations,  excepting  railroads,  constituting 
chapter  sixty-three  of  the  Consolidated  Laws." 

The  People  of  the  State  of  New  York  represented  in  Senate  and 
Assembly  do  enact  as  follows: 

Section    !•     The   Transportation   Corporations   Law   is   hereby 
amended  by  adding  thereto  the  following  sections: 

ARTICLE  3 

Navigation  Corporations  §§  15-17 

§  15,  [Except  as  otherwise  prescribed  in  the  next  section]  The  Attachment 
owner  or  master  of  a  vessel,  on  board  of  which  goods  of  a  defendant,  o^  goods  in 
against  whom  [a  warrant]  an  order  of  attachment  is  issued,  have  ^®®^^ 
been  shipped  for  transportation,  without  reshipment  and  trans- 
shipment in  the  state,  to  a  port  or  place  without  the  state,  may 
transport  and  deliver  them  according  to  their  destination,  not- 
withstanding the  [warrant]  order]  unless  the  plaintiff,  his  agent 
or  attorney,  execute  to  the  owner  or  the  master  of  the  vessel,  a  writ- 
ten undertaking,  with  sufficient  sureties,  in  a  sum  specified  therein, 
to  pay  him  all  expenses,  damages,  and  charges,  which  may  be  incurred 
by  him,  or  to  which  he  may  be  subjected,  for  unlading  the  goods 
from  the  vessel,  and  for  all  necessary  detention  of  the  vessel,  for 
that  purpose.  The  undertaking  must  be, approved,  with  respect  to 
its  form,  the  sum  specified  therein,  and  the  si^ciency  of  the  sureties, 
by  a  judge  or  justice  of  the  court,  or  the  county  judge  of  the  county 
wherein  the  vessel  is  situated,  or  in  the  city  and  county  of  New  York, 
by  a  justice  of  the  supreme  court.  [The  last]  This  section  does  not 
apply,  where  the  owner  or  master,  before  the  shipment  of  the  goods, 
had  actual  information  of  the  granting  of  the  [warrant]  order,  or 
where  he  has,  in  any  wise,  connived  at  or  been  privy  to,  the  shipment 
thereof,  for  the  purpose  of  screening  them  from  legal  process,  or  of 
hindering,  delaying,  or  defrauding  creditors.     [Note  2709.] 

§  16,  Where  a  domestic  vessel,  or  share  or  interest  therein,  has  Subsequent 

been  attached,  and  afterwards  released,  [as  prescribed  in  this  title;  attachment 

or]  another   [warrant]  order,  against  the  same  defendant,  shall  *«*>^* 

not  be  levied  on  the  same  property,  by  the  sheriff  of  the  Same  or  of  yesse?  *° 
any  other  county,  until  after  the  first  [warrant]  order  has  been 
vacated  or  annulled.     [Note  2710.] 

§  17.  Where  a  vessel,  belonging  to  a  port  or  place  in  the  United  Proceedings 
States,  or  a  share  or  interest  therein,  is  attached,  the  court  or  judge,  JJ^^?.-^^™ 
on  the  application,  within  thirty  days  thereafter,  of  a  person  claiming  partTto  do- 
title  thereto,  or  of  his  agent,  must  appoint  three  indifferent  persons  mestic  vessel 
to  make  a  valuation  thereof.     [Note  2711.]  attached 
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§§  18-I9C 

Form  of 
appraisal  of 
attached 
domestic 
vessel 


Undertaking 
upon  claim 
to  attached 
domestic 
vessel 


Discharge,  of 
domestic 
vessel  from 
attachment 
upon  under- 
taking 

Action  upon 
imdertaking 


Valuation  of 
foreign 
attached 
vessel  on 
claim  by 
third  party 


§  18.  A  valuation  of  a  vessel,  or  of  a  share,  or  interest  therein, 
[made  as  prescribed  in  this  article]  must  be  in  writing,  and  subscribed 
by  the  appraisers;  each  of  whom  must  take  and  subscribe  an  affidavit, 
annexed  thereto,  to  the  effect,  that  the  valuation  is,  in  all  respects, 
just  and  fair,  and  that  the  value  of  the  vessel,  share,  or  interest,  is 
truly  stated  therein,  according  to  the  deponent's  belief.  The  valu- 
ation must  be  immediately  returned  to  the  court  or  judge;  and,  after 
an  undertaking  is  given,  or  after  the  expiration  of  the  time  to  give 
an  undertaking,  as  prescribed  in  the  next  section,  it  must  be  deliv- 
ered to  the  sherifiF.     [Note  2712.] 

§  19.  Within  two  days  after  the  valuation  is  returned,  the  claim- 
ant or  his  agent  may  execute  an  undertaking  to  the  sheriff,  with  suffi- 
cient sureties,  approved  by  the  court  or  judge,  who  must  justify  in 
twice  the  appraised  value,  to  the  effect,  that,  in  an  action  to  be 
brought  on  the  undertaking,  the  claimant  will  establish  that  he  was 
the  owner  of  the  vessel,  share,  or  interest,  at  the  time  of  the  levy 
thereupon;  and  that,  in  case  of  his  failure  to  do  so,  he  will  pay  the 
amount  of  the  valuation,  with  interest  from  the  date  of  the  under- 
taking, to  the  sheriff;  or,  if  the  [warrant]  order  is  vacated  or  annulled, 
to  the  defendant,  or  his  personal  representative.     [Note  2713.] 

§  19a.  Upon  [such]  an  undertaking  being  executed  and  delivered 
to  the  sheriff  upon  a  dmm  by  a  third  party  to  a  domestic  vessel  held 
under  attachment^  the  court  or  judge  must  make  an  order,  directing 
the  vessel  or  share  to  be  discharged  from  the  attachment.  There- 
upon the  sheriff  must  discharge  the  same  accordingly.     [Note  2714.] 

§  19b.  The  court  or  judge  may,  upon  the  application  of  either 
party,  at  any  time  before  the  [warrant]  order  is  vacated  or  annulled, 
direct  the  sheriff  to  commence  an  action  upon  the  undertaking,  upon 
such  terms  and  conditions,  and  under  such  regulations,  between  him 
and  the  applicant,  as  it  or  he  deems  just.  And  if  the  [warrant] 
order  of  attachment  is  vacated  or  annulled,  the  defendant  in  the 
attachment,  his  assignee,  or  personal  representative,  may  commence 
and  maintain  an  action  upon  the  undertaking,  or  may  be  substituted 
in  place  of  the  sheriff,  in  an  action  pending  thereupon.  In  such  an 
action,  the  claimant  may  show,  in  bar  of  a  recovery,  that  he  was  the 
owner  of  the  vessel,  share,  or  interest,  at  the  time  when  it  was 
attached.  If  judgment  passes  against  him,  the  plaintiff  is  entitled 
to  recover  the  amount  of  the  valuation,  with  interest  from  the  date 
of  the  undertaking.     [Note  2715.] 

§  19c.  Where  a  foreign  vessel,  or  a  share  or  interest  therein,  is 
attached,  it  must  be  valued,  as  prescribed  [in  sections  660  and  661 
of  this  act,]  for  a  domestic  vessel j  upon  the  application  of  a  person, 
who  makes  affidavit,  to  the  effect  that  he  is  the  owner  thereof,  or 
that  he  is  the  agent  of  a  person,  naming  him  and  his  residence,  whom 
he  believes  to  be  the  owner  of  the  vessel,  share,  or  interest  attached. 
[Such]  Notice  of  the  appUcation  must  be  given  to  the  plaintiff,  as 
the  court  or  judge  deems  reasonable.     [Note  2716.] 
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§  19d.  Within  three  days  after  the  valuation  is  returned,  the  §§  19d-19h 
plaintiff  must  give,  to  the  person  in  whose  behalf  the  claim  is  made,   ~~        ; 
an  undertaking,  with  sufficient  sureties,  approved  by  the  court  or  J;^^^^^*^ 
judge,  who  must  justify  in  twice  the  appraised  value,  to  the  effect  ^o  foreign 
that  they  will  pay  such  damages  as  may  be  recovered  for  seizing  attached 
the  vessel,  share,  or  interest,  in  an  action  brought  against  the  sheriff,  vessel 
or  the  plaintiff  in  the  attachment,  within  three  months  from  the 
approval  of  the  undertaking,  if  it  appears  therein  that  the  vessel, 
share,  or  interest  belonged,  at  the  time  of  attaching  it,  to  the  person 
in  whose  behalf  the  claim  is  made.     [Note  2716.] 

§  19e.  Unless    [such J   an   undertaking  is   given,   the   court   or  Discharge  of 

judge  must  grant  an  order  discharging  the  vessel,  share,  or  interest  attaclunent 

so  claimed,  from  the  attachment;  whereupon  the  sheriff  m\ist  dis-  y^l  ^^^^'^ 
charge  the  same  accordingly.     [Note  2716.] 

§  19f.  If,  after  such  an  undertaking  is  given  by  the  plaintiff,  Annuhnentof 
the  [warrant]  order  is  vacated  or  annulled,  or  the  attachment  is  attachment 
discharged  as  to  the  vessel,  share,  or  interest,  the  defendant  or  his  ^^j  ^^^^n 
agent  is  entitled  to  claim  the  same,  or  the  proceeds  thereof,  if  it  has 
been  sold,  only  upon  his  showing,  to  the  satisfaction  of  the  court  or 
judge,  that  the  undertaking  has  been  discharged;  or  giving  to  the 
plaintiff  an  undertaking,  with  sufficient  sureties,  approved  by  the 
court  or  judge,  who  must  justify  in  twice  the  appraised  value,  to 
the  effect,  that  they  will  indemnify  the  plaintiff  against  all  charges 
and  expenses,  in  consequence  of  the  undertaking.     [Note  2716.] 

§  19g.  If  the  undertaking  of  the  plaintiff  is  not  discharged,  or  Sale  of 
he  is  not  indemnified,  [as  prescribed  in  this  article,]  within  one  ^^^^^7^^ 
month  after  the  defendant  becomes  entitled  to  claim  the  vessel,  ^^T* 
share,  or  interest,  [as  so  prescribed,]  it  may  be  sold  by  the  sheriff, 
in  whose  custody  it  is,  upon  an  order  of  the  court  or  judge;  and  the 
proceeds  of  the  sale  must  be  paid  to  the  persons  who  executed  the 
undertaking,  for  their  indemnity.     [Note  2716.] 

§  19h.  If  a  claim  is  not  made,  by  or  in  behalf  of  an  owner  of  Failure  to 
a  domestic  vessel,  or  of  a  share  or  interest  therein,  within  thirty  n^ake  claim 
days  after  it  is  attached,  or  if  the  proper  undertaking  is  not  executed  OTSSmesTkT 
by  the  claimant;  or  if  a  claim  is  not  made,  within  that  time,  by  or  vessel 
in  behalf  of  the  owner  of  a  foreign  vessel,  or  of  a  share  or  interest  attached 
therein;  the  vessel,  share,  or  interest,  may  be  sold  by  the  sheriff, 
under  an  order  of  the  court  or  judge,  upon  the  application  of  the 
plaintiff,  if,  in  the  opinion  of  the  court  or  judge,  a  sale  is  necessary. 
Where  a  share  or  interest  in  a  vessel,  foreign  or  domestic,  is  attached, 
if  the  proper  claim  to  it  is  not  made,  by  or  in  behalf  of  an  owner 
thereof,  within  thirty  days  thereafter,  it  may  be  sold  by  the  sheriff, 
under  an  order  of  the  court  or  judge,  upon  the  application  of  a  joint 
owner,  or  his  agent.     [Note  2717.] 
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§§  191-191  §  19i.  Where  a  vessel  or  a  share  or  interest  therein  is  attached, 
application  to  discharge  the  attachment  may  be  made  as  provided 
in  the  Civil  Practice  Rides  for  the  discharge  of  an  attadiment. 
[Note  2718.] 
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Undertaking 
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for  release 
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vessel 
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of  foreign 
vessel  liter 
failure  to  give 
undertaking 
for  release 
under  prior 
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Extension  of 
time  for  un- 
dertaking for 
release  of 
foreign  vessel 

Effect 


§  19j.  Where  a  foreign  vessel,  or  a  share  or  interest  therein, 
has  been  attached  and  valued,  [as  prescribed  in  article  second  of 
this  title,]  and  the  plaintiff,  in  the  first  [warrant J  order  o^  attach- 
ment, fails  to  give  an  undertaking  to  prevent  the  release .  thereof , 
the  court  or  judge  may  grant  to  the  plaintiff  in  a  second  [warrant,] 
order  then  in  the  sherifif^s  hands  for  execution,  an  extension,  of  not 
more  than  three  days  thereafter,  within  which  to  furnish  an  under- 
taking, in  all  respects  like  the  one  to  be  furnished  by  the  first  plaintiff; 
and  if  he  furnishes  it,  within  that  time,  he  has  the  same  rights  and 
privileges,  and  is  subject  to  the  same  duties  and  liabilities,  with 
respect  to  the  vessel  and  its  proceeds,  and  the  subsequent  proceed- 
ings relating  thereto,  as  if  his  was  the  first  [warrant.]  order.  [Note 
2719.] 

§  19k.  If  a  foreign  vessel,  or  a  share  or  interest  therein,  has 
been  attached,  and  afterwards  released,  by  reason  of  the  failure 
of  the  plaintiff,  in  the  first  or  the  second  [warrant]  order,  to  give 
an  undertaking  to  prevent  the  release,  it  shall  not  be  again  attached, 
under  [a  warrant]  an  order  against  the  same  defendant,  which  has 
been  delivered  to  the  sheriff  of  the  same  county,  before  the  expira- 
tion of  the  time  within  which  the  undertaking  should  have  been 
furnished;  but  it  may  be  again  attached,  under  a  subsequent 
[warrant]  order y  aganst  the  same  defendant;  in  which  case,  the 
paint  ff  therein,  and  the  plaintiff  in  each  [warrant]  order  sub- 
sequently delivered  to  the  sheriff,  have  the  same  rights,  and  privi- 
leges, and  are  subject  to  the  same  duties  and  liabilities,  with  respect 
to  he  vessel  and  its  proceeds,  and  the  subcequent  proceedings 
relating  thereto,  as  if  the  [warrant]  order,  under  which  it  was 
attached,  was  the  first  [warrant]  order.     [Not?  2720.] 

§  191.  A  second  extension  of  the  time,  with  which  to  furnish 
an  imdertaking  to  prevent  the  release  of  a  fore  gn  vessel,  or  a  share 
or  interest  therein,  shall  not  be  granted.     [Note  2721.) 


§  2.  This  act  shall  take  effect  September  first,  nineteen  hundred 
and  sixteen. 
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1310.  The   classification  of   the   substantive   provisions   in   the 


Code  of  Civil  Procedure  for  distribution  to  the  consolidated  laws  General  note 
has  not  always  been  an  easy  matter. 

The  principles  of  classifications  are  well  understood  but  the  main 
idea  in  distributing  the  matter  in  the  Code  of  Civil  Procedure  to  the 
consolidated  laws  has  been  one  of  convenience. 

An  efifort  has  been  made  to  distribute  the  matter  so  far  as  possible 
to  particular  heads  rather  than  to  general  heads,  and  in  every  case 
a  logical  classification  has  been  sacrificed  to  convenience. 

An  improvement  in  the  distribution  of  the  substantive  law  of  the 
state  in  the  present  consolidated  laws  might  be  suggested,  but  with 
the  present  distribution  in  effect  it  was  deemed  wise  to  follow  it 
and  to  distribute  the  provisions  of  the  code  of  a  substantive  character 
to  the  existing  consolidated  laws  as  well  as  it  could  be  done. 

Much  of  the  material  that  has  been  assigned  to  the  consolidated 
laws  might  have  been  grouped  under  the  head  of  the  Civil  Rights 
Law,  but  it  was  thought  such  a  treatment  of  the  subject  would  require 
an  examination  in  many  cases  of  two  laws  rather  than  one. 

The  Civil  Rights  Law,  therefore,  embraces  only  matter  that  could 
not  be  placed  appropriately  in  one  of  the  other  consolidated  laws. 

Two  new  consolidated  laws  have  been  prepared,  one  relating  to 
evidence  and  the  other  relating  to  costs,  fees,  disbursements  and 
interest. 

The  Civil  Rights  Law  which  is  an  existing  consolidated  law  has 
been  expanded  by  the  addition  of  a  good  many  provisions  which 
as  stated  could  not  be  assigned  to  one  of  the  other  consolidated 
laws. 

In  arranging  the  Civil  Rights  Law  instead  of  grouping  the  limita- 
tions prescribed  for  the  enforcement  of  various  rights  under  one 
head  "  limitations,"  each  subject  for  which  a  limitation  is  prescribed 
has  been  made  a  head  by  itself. 

Under  the  former  plan  it  would  have  been  necessary  to  run  through 
a  large  number  of  sections  to  find  the  limitation  applicable  to  the 
subject  under  consideration  while  under  the  latter  the  subject  itself 
can  be  found  readily  by  its  alphabetical  position  in  the  law. 

The  cross-references  beside  being  introduced  as  a  convenience  in 
consulting  the  Civil  Rights  Law,  indicate  matter  originally  assigned 
to  the  Civil  Rights  Law,  but  later  transferred  to  the  consolidated  laws 
to  which  reference  is  made. 
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nn.  1311-  Banking  Law 

1312 

Court  1311.  [§  45]  General  Rules  of  Practice,  r.  69  Pt.,  incorporated  in 

deposit  the  Bankmg  Law,  §  45,  by  amendment. 

Draft  on  13,2.  [§  45]   General  Rules  of  Practice,  r  69  Pt. 

court  deposits  10       j  » 
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Civil  Rights  Law 

ARTICLE  1 


Short  Title  and  General  Provisions 

1313.  The  Civil  Rights  Law  contains  provisions  from  the  existing 
Civil  Rights  Law  and  from  the  Code  of  Civil  Procedure. 

The  matter  is  all  of  a  substantive  character  and  defines  or  limits 
certain  civil  rights  which  could  not  be  placed  appropriately  in  one 
of  the  other  consolidated  laws. 

So  far  as  practicable  the  general  scheme  of  classification  has  been 
followed  in  distributing  matter  to  the  Civil  Rights  Law  by  limiting 
it  to  matters  of  such  a  general  nature  as  could  not  be  assigned  appro- 
priately to  any  other  consolidated  law. 

The  Civil  Rights  Law  is  therefore  a  general  consolidated  law, 
designed  to  embrace  such  provisions  as  could  not  be  distributed  to 
other  consolidated  laws  without  duplication. 

It  includes  matters  that  are  usually  classed  under  the  head  of 
bill  of  rights  and  also  provisions  not  so  fundamental  in  character 
but  which  nevertheless  define  certain  civil  rights  using  that  term  in 
its  broad  sense. 

The  matter  has  been  arranged  alphabetically  with  suitable  cross- 
references  and  will  be  found  it  is  believed  more  convenient  in  that 
form  than  in  the  analytical  form. 

This  arrangement  is  somewhat  of  a  new  departure,  the  only  con- 
solidated law  so  put  together  previously  being  the  Penal  Law,  and 
has  this  advantage  that  it  does  not  require  one  to  determine  first 
the  analytical  head  under  which  a  subject  has  been  placed. 

The  provisions  embraced  in  this  law  can  be  found  as  readily  in 
this  form  as  they  could  be  found  if  they  were  a  chapter  in  a  heteroge- 
neous book  of  procedure  and  substantive  law  and  they  can,  if  desired, 
be  bound  together  with  any  other  matter. 


nn.  1313- 
1315 

General  note 


1314.  [§  2]  Code  of  Civil  Procedure,  §  3335. 

1315.  [§  3]  Code  of  Civil  Procedure,  §  1899. 
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Classes  of 
actions 

Concurrent 
civil  and 
criminal 
prosecutions 
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nn.  1316 

1334 

Limitation 
of  action 
against  per- 
son without 
the  state 

Person  de- 
parted from 
state 

Person  resid- 
ing under 
false  name 

Death  before 
commence- 
ment 

Death  with- 
out state 

Action  aris- 
ing outside 
state 

Judgment 
reversed 

Commence- 
ment stayed 

"  Commence- 
ment " 
generally 

"  Com- 
mencement '' 
in  court  of 
record 

"  Com- 
mencement " 
in  court  not 
of  record 

Disability 

Disability 

Several 
disabilities 

Demand 

Defense  and 
counterclaim 

Counter- 
claim 

Computation 

General 
limitation 


1316.  [§  4]  Code  of  Civil  Procedure,  §  401  Pt.  The  underscored 
words  are  intended  to  supply  the  reference  to  sections  430  and 
432,  subd.  2. 


1317 


1318 


1319 


1320 
1321 


1322 


1323 


1324 


1325 


1326 


1327 
1328 
1329 

1330 
1331 

1332 
1333 
1334 


§  5]  Code  of  Civil  Procedure,  §  401  Pt 
§  6]  Code  of  Civil  Procedure,  §  401  Pt 


§  7]  Code  of  Civil  Procedure,  §  402. 


§  8]  Code  of  Civil  Procedure,  §  391. 
§  9]  Code  of  Civil  Procedure,  §  390a. 

§  10]  Code  of  Civil  Procedure,  §  405. 
§11]  Code  of^Civil  Procedure,  §  406. 
§  12]  Code  of  Civil  Procedure,  §  398. 


§  13]  Code  of  Civil  Procedure,  §  399. 


§  14]  Code  of  Civil  Procedure,  §  400. 


§  15]  Code  of  Civil  Procedure,  §  396. 

§  16]  Code  of  Civil  Procedure,  §  408. 

§  17]  Code  of  Civil  Procedure,  §  409. 

§  18]  Code  of  Civil  Procedure,  §  410. 

§  19]  Code  of  Civil  Procedure,  §  397. 

§  20]  Code  of  Civil  Procedure,  §  412. 

§  21]  Code  of  Civil  Procedure,  §  415. 

§  22]  Code  of  Civil  Procedure,  §  388. 
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ARTICLE  2  nn.  1335- 

1347 

Abatement 

1335.  [§  23]  Code  of  Civil  Procedure,  §  755  Pt.  of^^^r* 

1336.  [§  24]  Code  of  Civil  Procedure,  §  1736  Pt.  Abatement 

in  action  for 
chattel 

1337.  [§  25]  Code  of  Civil  Procedure,  §§  766  Pt.,  1828  Pt.    The  Abatement 
provisions  of  Code,  §  766  Pt.,  in  the  text  are  self-operative  so  far  in  action  in- 
as  the  continuance  of  the  action  is  concerned  and  are  substantive  volvmg  pub- 
law.    The  remainder  of  section  766  has  been  omitted  because  suffi-   *^-  ®  ^^ 
ciently  regulated  by  a  general  rule. 

1338.  [§  26]  Code  of  CivH  Procedure,  §§  761,  762,  placed  in  Civil  Abatement 
Rights  Law  because  they  confer  a  power  upon  the  court  to  abate  ^  action 
actions  in  certain  cases  and  are  not  confined  to  the  practice  in  cases  ^  ^^ 
covered  by  the  sections. 

1339.  [§  27]  Code  of  Civil  Procedure,  §  764  Pt.  tn^i^T^ 

for  personal 
injury 

1340.  [§  28]  Code  of  Civil  Procedure,  §  764  Pt.  Abatement 

in  action  for 
seduction 

1341.  [§  29]  Code  of  Civil  Procedure,  §  755  Pt.,  with  the  omission  ^^^^^^^^ 
of  the  last  clause  which  is  unnecessary.  prolSLg 

1342.  [§  30]  Code  of  Civil  Procedure,  §  1920  Pt.  ^^^^ 

association 

1343.  [§  31]  Code  of  Civil  Procedure,  §  756.  Transfer  of 

interest  or 
liability 

ARTICLE  3 

Alien 

1344.  [§  32]  Code  of  Civil  Procedure,  §  404.  Accrual  of 

•■^       ■•  '   *  action  against 

alien 

ARTICLE  4 

Arbitration 

1345.  [§  33]  Code  of  Civil  Procedure,  §  2365.  Arbitration 

1346.  [§  34]  Code  of  Civil  Procedure,  §  2366.  Form  of 
See  note  under  "  Arbitration  "  in  the  Civil  Practice  Rules.              submission 

Arbitration 

1347.  [§  35]  Code  of  Civil  Procedure,  §  411  as  affecting 

limitations 
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ARTICLE  5 


Grounds  for 
arrest  in 
civil  action 


Arrest 

1348.  [§  36]  Code  of  Civil  Procedure,  §§  127  Pt.,  549  Pt.,  550  and 
1949  Pt.,  have  been  combined  into  one  section  and  have  been  placed 
in  the  Civil  Rights  Law  because  they  define  important  substantive 
rights. 

In  the  English  jurisprudence  similar  matter  is  found  in  independent 
statutes  and  not  in  the  Judicature  Acts  or  the  Rules  of  Court. 
(Debtors  Act  1869,  32  and  33  Vict.  c.  62;  Debtors  Act  of  1878, 
41  and  42  Vict.  c.  54.) 

Compare  the  grounds  for  arrest  under  civil  process  in  this  state 
with  those  in  England: 

'^With  the  exceptions  hereinafter  mentioned,  no  person  shall  after  the  commencement 
of  this  Act,  be  arrested  or  imprisoned  for  making  default  in  payment  of  a  sum  of 
money. 

There  shall  be  excepted  from  the  operation  of  the  above  enactments:  ' 

1.  Default  in  payment  of  a  penalty,  or  sum  in  the  nature  of  a  penalty,  other  than 
a  penalty  in  respect  of  any  contract: 

2.  Default  in  payment  of  any  sum  recoverable  summarily  before  a  justice  or  justices 
of  the  peace: 

3.  Default  by  a  trustee  or  person  acting  in  a  fiduciary  capacity  and  ordered  to  pay 
by  a  court  of  equity  any  sum  in  his  possession  or  under  his  control: 

4.  Default  by  an  attorney  or  solicitor  in  payment  of  costs  when  ordered  to  pay 
costs  for  misconduct  as  such,  or  in  payment  of  a  sum  of  money  when  ordered  to  pay 
the  same  in  his  character  of  an  officer  of  the  court  making  the  order: 

5.  Default  in  payment  for  the  benefit  of  creditors  of  any  portion  of  a  salary  or  other 
income  in  respect  of  the  payment  of  which  any  court  having  jurisdiction  in  bank- 
ruptcy is  authorized  to  make  an  order: 

6.  Default  in  payment  of  sums  in  respect  of  the  payment  of  which  orders  are  in 
this  Actj  authorized  to  be  made: 

Provided,  first,  that  no  person  shall  be  imprisoned  in  any  case  excepted  from  the 
operation  of  this  section  for  a  longer  period  than  one  year;  and,  secondly,  that  nothing 
in  this  section  shall  alter  the  effect  of  any  judgment  or  order  of  any  court  for  payment 
of  money  except  as  regards  the  arrest  and  imprisonment  of  the  person  making  default 
in  paying  such  money."     (Debtors  Act,  1869,  §4.) 

'Where  the  plaintiff  in  any  action  in  any  of  Her  Majesty's  superior  courts  of  law 
at  Westminster,  in  which,  if  brought  before  the  commencement  of  this  Act,  the 
defendant  would  have  been  liable  to  arfest,  proves  at  any  time  before  final  judgment 
by  evidence  on  oath,  to  the  satisfaction  of  a  judge  of  one  of  those  courts,  that  the 
plaintiff  has  good  cause  of  action  against  the  defendant  to  the  amount  of  fifty  pounds 
or  upwards,  and  that  there  is  probable  cause  for  believing  that  the  defendant  is  about 
to  quit  England  unless  he  be  apprehended,  and  that  the  absence  of  the  defendant 
from  England  will  materially  prejudice  the  plaintiff  in  the  prosecution  of  his  action, 
such  judge  may  in  the  prescribed  manner  order  such  defendant  to  be  arrested  and 
imprisoned  for  a  period  not  exceeding  six  months,  unless  and  until  he  has  sooner  given 
the  prescribed  security,  not  exceeding  the  amount  claimed  in  the  action,  that  he  will 
not  go  out  of  England  without  the  leave  of  the  court. 

.  Where  the  action  is  for  a  penalty  or  sum  in  the  nature  of  a  penalty,  other  than  a 
penalty  in  respect  of  any  contract,  it  shall  not  be  necessary  to  prove  that  the  absence 
of  the  defendant  from  England  will  materially  prejudice  the  plaintiff  in  the  prose- 
cution of  his  action,  and  the  security  given  (instead  of  being  that  the  defendant  will 
not  go  out  of  England)  shall  be  to  the  effect  that  any  sum  recovered  against  the 
defendant  in  the  action  shall  be  paid,  or  that  the  defendant  shall  be  rendered  to  prison," 
(Debtors  Act,  1869,  §  6.) 
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Subds.  1  to  11  inclusive  are  Code  of  Civil  Procedure,  §  549  Pt.,  nn.  1349- 
without  change  in  substance;  subd.  11  is  Code  of  Civil  Procedure,  1360 

§  1949  Pt.;  subd.  12  is  Code  of  Civil  Procedure,  §  550,  and  subd.  13  

is  Code  of  Civil  Procedure,  §  127  Pt.,  and  §  3347,  subd.  1. 

The  portion  of  the  Code  of  Civil  Procedure,  §  1949  Pt.,  not  incor- 
porated in  the  text  relates  to  practice  and  has  been  taken  care  of  in 
the  Civil  Practice  Rules. 

Code  of  Civil  Procedure,  §  1949  Pt.,  omitted: 

"  The  provisions  of  title  first  of  chapter  seventh  of  this  act  apply  to  such  an  order 
and  the  proceedings  thereupon  and  subsequent  thereto,  except  where  special  provision 
is  otherwise  made  in  this  title.  For  that  purpose,  the  order  is  deemed  to  have  been 
made  as  prescribed  in  section  549  of  this  act."     (Code,  §  1949  Pt.) 

1349.  [§  37]  The  text  is  made  up  of  the  following  sections  of  the  Limitations 
Code:    Subd.  1,  §  564  Pt.;  subd.  2,  §  555;  mihd.  3,  §  553;  subd  4,  J^?'^?^ 
§  1921  Pt.;  subd.  5,  §  552,  and  subd.  6,  §  1281  Pt.  ^^ 


1350.   [§  38]  Civil  Rights  Law  (consdidated  laws),  §  20, 


1351.  [§  39]  Civil  Rights  Law  (consolidated  laws),  §  21 


1352.  [§  40]  Civil  Rights  Law  (consolidated  laws),  §  22. 


1353.  [§  41]  Civil  Rights  Law  (consolidated  laws),  §  23. 

1354.  [§  42]  Civil  Rights  Law  (consolidated  laws),  §  24. 

1355.  [§  43]  Civil  Rights  Law  (consoUdated  laws),  §  25. 

1356.  [§  44]  Code  of  Civil  Procedure,  §  554. 

1357.  [§  45]  Civil  Rights  Law  (consolidated  laws),  §  26. 

1358.  [§  46]  Code  of  Civil  Procedure,  §  861. 

1359.  [§  47]  Code  of  Civil  Procedure,  §  862. 


1360.  [§  48]  Code  of  Civil  Procedure,  §  573  Pt. 
Vol.  IIL— 16 


No  imprison- 
ment for  non- 
payment ctf 
costs. 

No  imprison- 
ment for  dis- 
obedience to 
judgment  knr 
moaey. 

Privilege  from 
axzest  of  ofi- 

COGSAod 

prisoner 
No  exeat 

Arrest  of  offi- 
cer of  court 
of  record. 

Arrest  of  wit- 
ness. 

Ixojnxsjdty  ti 
mcompct^nt 

Action  ftJT 
arreiVt  of  ex- 
empt person 

Discharge  of 
witness  from 
arrest. 

By  whom  dis- 
charge gran- 
ted. 

Discharge  of 
defendant 
from  arrest 


482 


CrviL  Rights  Law  Notes 


nn.  1361- 
1372 

Discharge 
from  arrest 
for  delay  in 
proceedings 

Disposition 
of  deposit  for 
release  from 
arrest 

Payment  of 
deposit  for 
release  from 
arrest 

Surrender  of 
defendant 
under  bail 

Manner  of 
surrender 
and  exonera- 
tion 

Arrest  of 
defendant 
by  bail 

Voluntary 
surrender 

Relief  of  bail 
on  imprison- 
ment of 
defendant 
upon  criminal 
charge 

Death  of 
defendant 

Discharge  of 
privileged 
person 
arrested  and 
effect  thereof 

Action  on 
undertaking 
for  jail 
liberties 

Action  on 
imdertaking 
for  rehase 


1361.  [§  49]  Code  of  CivU  Procedure,  §  572  Pt 


1362. 


1363. 


1364. 


1365. 


1366. 


1367. 


1368. 


1369. 
1370. 


1371. 


1372. 


§  50]  Code  of  Civil  Procedure,  §  585. 


§  51]  Code  of  Civil  Procedure,  §  586. 


§  52]  Code  of  Civil  Procedure,  §  591 


§  53]  Code  of  Civil  Procedure,  §  592. 


§  54]  Code  of  Civil  Procedure,  §  593. 


§  55]  Code  of  Civil  Procedure,  §  594. 
§  56]  Code  of  CivQ  Procedure,  §  600. 


§  57]  Code  of  Civil  Procedure,  §  601. 
§  58]  Code  of  Civil  Procedure,  §  564  Pt. 


§  59]  Code  of  Civil  Procedure,  §§  166,  167. 


§  60]  Code  of  Civil  Procedure,  §§  596,  597, 


Attachment 
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1373.  [§  61]  Code  of  CivH  Procedure,  §§  160,  3347,  subd.  1  Pt.  nn.  1373- 
The  words  "  civil  prisoner"  incorporate  §  3347,  subd.  1.  1380 

Code  of  Civil  Procedure,  §  166,  authorizes  a  suit  on  an  undertaking  ~. ~^ 

forfeited  before  being  allowed.    Code,  §  169,  referred  to  such  a  suit,  undertak^g 

The  text  is  broad  enough  to  cover  such  an  action  and  §  169  has  been  for  escape 
omitted: 

"  In  an  action  brought  as  provided  for,  in  the  last  three  sections,  the  defendant 
may  make  any  defence,  which  he  might  heretofore  have  made,  if  the  action  was 
brought  by  the  sheriff."     (Code,  §  169.) 


1374.  [§  62]  Code  of  Civil  Procedure,  §  599. 


ARTICLE  6 


Defence  in 
action  on 
bail 


Attachment 

1375.  [§  63]  Code  of  Civil  Procedure,  §§  635,  636  Pt.,  637  Pt.,  Grounds  for 
have  been  placed  in  the  Civil  Rights  Law  because  that  law  contains  ^J^^^jj^   ^ 
similar  matter   relating   to   the  right   to   institute   actions.    The 
remainder  of  Code,  §  637,  has  been  omitted  as  unnecessary. 

The  sections  referred  to  deal  with  cognate  subjects,  namely,  the 
right  to  an  attachment  in  the  course  of  an  action. 

They  embody  substantive  law  of  the  same  character  as  a  provi- 
sion prescribing  under  what  circumstances  an  action  may  be  brought, 
or  a  special  proceeding  instituted. 

The  sections  obviously  do  not  belong  in  the  Civil  Practice  Rules 
as  they  relate  to  important  matters  of  substantive  right  that  should 
be  regulated  by  the  legislature  and  not  by  the  courts. 

The  practice  relating  to  attachments  will  be  found  in  the  rules. 

The  three  sections  have  been  combined  for  the  sake  of  clearness 
and  without  any  intention  of  narrowmg  the  scope  of  the  present 
sections. 

Code  of  Civil,Procedure,  §  1281  Pt.,  providing  that  the  sections 
shall  not  apply  to  a  controversy  submitted  upon  an  agreed  state  of 
facts  has  been  taken  care  of  in  the  proposed  section. 


1376.  [§  64]  Code  of  Civil  Procedure,  §  705  Pt. 


1377.  [§  65]  Code  of  Civil  Procedure,  §  705  Pt 

1378.  [§  66]  Code  of  Civil  Procedure,  §  640  I 


1379.  [§  67]  Code  of  Civil  Procedure,  §  677. 


1380.  [§  68]  Code  of  Civil  Procedure,  §  678. 


Joint  pro- 
ceedings by 
plaintiffs       » 

Subsequent 
attachments 

Undertaking 
in  attachment 

Suit  by 
plaintiff  and 
sheriff  upon 
undertaking 

Leave  to 
bring  action 
by  plaintiff 
and  sheriff 
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im.iaBl- 
1394 

Joindar  of 
plMMtttT  «lier 

action  ibgr 
sheriff 

Direction 
of  suit 

Suit  by 
pladatiff  in 
junicr  order 

Claimant's 
action  for 
attached 
property 

Defendant's 
rights  in 
action  by 
sheriff 

Action  on 
undertaking 
for  discharge 
of  attachment 

Defense  to 
action  on 
undertaking 
in  attach- 
ment 


1381.  K  ^]  Code  of  Civil  Procedure,  §  679. 


Supreme  sov- 
ereignty in 
the  people. 

Levying  taxes 
and  charges 

Ki^t  tolLeep 
and  bear  arms 

Mi&tBryaerv- 
ioe  by  tjitiaens 

£jKmptton 
fvem  fi^i'tary 
service 

Quartering 
soldiers 

Right  of 
search  and 
eetsure 


1382,  [§  70]  Code  of  Civil  Procedure,  §  680. 

1383.  [§  71]  Code  of  Civil  Procedure,  §  704. 


1384.  [§  72]  Code  of  Civil  Procedure,  §§  659,  1420. 


1385.  [§  73]  Code  of  Civil  Procedure,  §  710  Pt. 


138*-  I§  74]  Code  of  Civil  Procedure,  §  658a  Pt. 


1387.  [I  75]  Code  of  Civfl  Procedure,  §  642. 


ARTICLE  7 

Bill  of  Rights 

1388.  [§  76]  Civil  Rights  Law  (consolidated  laws),  §  2. 

1389.  [§  77]  Civil  Rights  Law  (consolidated  laws),  §  3. 

1390.  [§  78]  Civil  Rights  Law  (consolidated  laws),  §  4. 

1391.  [§  79]  Civil  Rights  Law  (eonsolidated  laws),  §  6. 

1392.  [§  80].  Civil  Rights  Law  (consolidated  laws),  §  6. 

1393.  [§  81]  Civil  Rights  Law  (consolidated  laws),  §  7. 

1394.  [§  82]  Civil  Rights  Law  (consolidated  laws),  §8. 


Bond  and  Und£staking 


1395.  [§  83]  Civil  Rights  Law  (consolidated  laws),  §  9. 


1396.  [§  84]  Civil  Rights  Law  (consolidated  Laws),  §  10. 


1397.  [§  85]  Civil  Rights  Law  (consohdated  laws),  §  II. 

1398.  [§  86]  Civil  Rights  Law  (consolidated  laws)>.  §  12, 

1399.  [§  87]  Civil  Rights  Law  (eonsohdated  laws),  §  la. 
1460.  [§  88]  Civil  Rights  Law  (consolidated  laws),  §  14. 


nit;  t3P5- 

it 

Freedom  of 
elections 

Justice  to  be 
administered 
without  favor 
and  fpeedily 

Reasonable 
and  just  fines 

Rights  of  per- 
sons accused 
of  crime 
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irRTICLE  8 

Bond  and  Undertaking 

1401.  [§  89]  Code  of  Civil  Procedure,  §  1309  Pt. 

1402.  [§  90]  Code  of  Civil  Procedure,  §  1309  Pt. 

1403.  [§  91]  Code  of  Civil  Procedure,  §  1915. 

1404.  [§  92]  Code  of  Civil  Procedure,  §  1427. 

1405.  [§  93]  Code  of  Civil  Procedure,  §  814  Pt. 

ARTICLE  9 

Certiorari  to  Review  Determination 

1406.  There  are  certain  determinations,  judicial  in  their  nature,  General  note 
made  in  proceedings  that  are  not  now  thas  subject  of  review  by 

"  action  "  but  are  reviewable  by  "  certiorari". 

The  practice  in  these  eases,  not  regulated  by  statute^  is  taken 
care  of  by  the  Code  of  Civil  Procedure.    (§§  2120>-2148.) 

The  specific  cases  in  which  a  certiorari  may  be  resorted  to  how^ 
ever  are  very  indefinitely  defined  in  the  code  and  are  made  to  de- 
pend upon  the  decisions  of  the  courts. 

Sections  2120,  2121,  2122  and  2146  of  the  code  on  this  3ubj«c4 
provide  as  follows: 
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court 
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appeals 

Penal  bond 
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of  indemnity 
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n.  1406  '^  The  writ  of  certiorari  regulated  in  this  article,  except  the  writ  specified  in  section 

———————   2124  of  this  act,  is  issued  to  review  the  determination  of  a  body  or  officer.    It  can  be 

issued  in  one  of  the  following  cases  only: 

1.  Where  the  right  to  the  writ  is  expressly  conferred,  or  the  issue  thereof  is  ex- 
pressly authorized,  by  a  statute. 

2.  Where  the  writ  may  be  issued  at  common  law,  by  a  court  of  general  juris- 
diction, and  the  right  to  the  writ,  or  the  power  of  the  court  to  issue  it,  is  not  expressly 
taken  away  by  a  statute."    (Code,  §  2120.) 

^'  A  writ  of  certiorari  cannot  be  issued,  to  review  a  determination,  made,  after  this 
article  takes  effect,  in  a  civil  action  or  special  proceeding,  by  a  court  of  record,  or  a 
judge  of  a  court  of  record."    (Code,  §  2121.) 

'^  Except  as  otherwise  expressly  prescribed  by  a  statute,  a  writ  of  certiorari  cannot 
be  issued,  in  either  of  the  following  cases: 

1.  To  review  a  determination,  which  does  not  finally  determine  the  rights  of  the 
parties,  with  respect  to  the  matter  to  be  reviewed. 

2.  Where  the  determination  can  be  adequately  reviewed,  by  an  appeal  to  a  court, 
or  to  some  other  body  or  officer. 

3.  Where  the  body  or  officer,  making  the  determination,  is  expressly  authorized, 
by  «tatute,  to  rehear  the  matter,  upon  the  relator's  application;  unless  the  determina- 
tion to  be  reviewed  was  made  upon  a  rehearing,  or  the  time  within  which  the  relator 
can  procure  a  rehearing  has  elapsed."    (Code,  §  2122.) 

"  The  expression  '  body  or  officer '  as  used  in  this  article,  includes  every  court, 
tribunal,  board,  corporation,  or  other  person,  or  aggregation  of  persons,  whose  deter- 
mination may  be  reviewed  by  a  writ  of  certiorari;  and  the  word  '  determination,'  as 
used  in  this  article,  includes  every  judgment,  prder,  decision,  adjudication,  or  other 
act  of  such  a  body  or  officer,  which  is  subject  to  be  so  reviewed."    (Code,  §  2146.) 

Throop  in  his  preliminary  note  to  "  certiorari "  says  that  the 
subjects  coming  within  the  punriew  of  a  common  law  writ  of 
certiorari  are  final  determinations  judicial  in  their  nature  in  "  a 
suit  or  proceeding  before  any  inferior  court,  tribunal,  board,  officer 
or  other  person,  vested  by  law  with  an  authority  judicial  in  its 
nature;  and  perhaps  also,  where  the  power  is  ministerial  in  its  nature, 
but  necessarily  connected  with  judicial  authority;  *  *  *  where 
the  applicant  cannot  be  adequately  relieved  in  any  other  way/' 

Many  of  the  cases  however  where  a  certiorari  to  review  may  be 
had  are  not  regulated  by  the  code  but  are  directly  defined  by  statute 
and  in  some  instances  the  statute  also  outlines  the  procedure. 

In  his  preliminary  note  Throop  says: 

"  In  many  special  statutes  of  the  state,  a  certiorari  is  expressly  granted  in  a  par- 
ticular case;  and  sometimes  the  effect  of  the  writ,  or  the  proceedings  thereunder,  are 
regulated  by  the  statute  which  grants  it.  But  we  have  no  general  statute,  prescribing 
the  cases  where  a  common  law  certiorari  may  issue;  and  the  former  statutes  contained 
only  a  very  few  and  scanty  general  provisions,  relating  to  the  powers  of  the  court, 
or  the  mode  of  procedure  thereupon,  which  are  the  same,  with  respect  to  the  common 
law  and  the  statutory  writ,  except  where  other  provision  for  the  latter  is  expressly 
made.    These  subjects  were  left  to  be  regulated  by  the  decisions  of  the  coiurts." 

The  Tax  Law  for  instance  provides  for  a  writ  of  certiorari  to 
review  the  assessment  of  special  franchises  (§  46);  for  the  review 
of  the  determination  of  the  state  comptroller  as  to  corporate  taxes 
(§§  199,  200)  and  for  the  review  of  assessments^for  purposes  of  tax- 
ation (§§  290,  296). 

Throop  says  that  the  provisions  of  the  article  on  this  subject 
in  the  code  so  far  as  procedure  is  concerned  "  will  apply  only  to 
a  common  law  certiorari,  and  to  matters  arising  under  a  statutory 
certiorari,  respecting  which  the  statute,  authorizing  the  writ,  miakes 
no  special  provision  in  the  particular  case." 
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Judge  Hatch  said  in  People  v.  Feitner,  81  A.  D.  118:  n.  1406 

"  It  may  be  stated  at  the  outset  that  there  are  now  known  to  the  law  three  writa  ' 
of  certiorari;  first,  the  common-law  writ;  second,  the  statutory  writ  under  the  Code, 
and,  third,  a  special  statutory  proceeding  to  review  questions  of  taxation  which  may 
be  designated  as  a  writ  of  review  de  novo.  The  first  brings  up  the  record  for  inquiry 
into  regularity  and  juriediction,  and  may  also  be  resorted  to  in  bringing  up  for  review 
criminal  proceedings;  and  permits  of  an  examination  of  the  evidence  to  determine 
whether  the  prcof  is  sufficient  to  warrant  the  relator  being  held.  The  second  brings 
up  both  record  and  proceedings,  and  not  only  permits  an  inquiry  into  jurisdiction 
and  regularity  but  also  a  consideration  of  the  evidence,  both  as  to  errors  committed, 
and  the  8\:fficicncy  of  the  testimony  to  sustain  the  action  of  the  inferior  tribunal. 
The  last  embraces  all  that  is  contained  in  the  other  two;  but  in  addition  authorizes 
a  reheariEg  of  Ihe  question  at  issue  and  the  introduction  of  additional  proofs  bearing 
thereon."    (p.  120.) 

Piior  to  the  adoption  of  the  Code  of  Civil  Procedure  special 
proceedings  in  courts  were  reviewed  by  certiorari  rather  than  by 
appeal  but  the  code  made  such  proceedings  reviewable  by  "  appeal." 

Throop  says  with  reference  to  this  matter: 

"The  principal  effect  of  this  title  is  to  substitute  an  appeal  for  the  writ  of  certiorari, 
as  the  mode  of  procuring  a  review  of  a  determination  in  a  special  proceeding,  com- 
menced in  a  court  or  before  a  judge,  in  accordance  with  the  policy  of  L.  1854,  ch.  270, 
and  the  general  spirit  of  the  Code  of  Procedure.  The  question  presents  itself,  whether 
an  appeal  cannot  properly  be  substituted  for  a  writ  of  certiorari,  in  every  case  where 
the  action  of  any  body,  exercising  judicial  or  quasi  judicial  functions,  is  to  be  reviewed. 
But  such  a  change  would  require  the  enactment  of  several  new  and  carefully  prepared 
provisions;  because,  in  the  greater  number  of  cases  referred  to,  the  jurisdiction  of 
the  supreme  court  i&  rather  supervisory  or  visitatorial,  than  strictly  appellate;  and  a 
certiorari  is  not  a  writ  of  right." 

He  further  says  upon  this  subject: 

'^  The  policy  of  those  statutes  required  that  the  remedy  by  appeal  should  be  ex* 
tended  to  all  cases,  where  that  mode  of  review  can  be  safely  pursued;  and  that  the 
remedy  by  certiorari  should  be  limited  accordingly.  This  Code  contains  the  neces- 
sary enactments,  for  the  purpose  of  carrying  out  that  policy,  as  far  as  its  framers 
found  it  practicable  so  to  do.  Sections  1356  and  1357  extends  the  right  of  appeal  to 
every  case,  where  the  determination  of  a  court  of  record,  or  a  judge  thereof,  nutde  in  a 
special  proceeding^  is  to  be  reviewed.  These  constitute  a  very  large  proportion  of  the 
cases,  in  which  a  certiorari  is  now  the  proper  mode  of  review.  But  it  was  found  im- 
possible, as  stated  in  the  preliminary  note  to  the  title  which  contains  those  sections 
(tit.  5  of  ch.  12),  to  extend  the  remedy,  by  appeal,  to  the  review  of  the  determinations 
of  all  the  various  officers,  boards,  etc.,  whose  decisions  may  now  be  reviewed  by  cer- 
tiorari, without  encountering  the  risk  of  doing  more  harm  than  good  by  the  change; 
and  the  framers  of  this  Code  were  therefore  ccmpelled  to  leave  such  cases  to  be  regu- 
lated in  this  article.  In  order  to  confine  the  remedy  by  certiorari  to  the  latter  cases, 
and  to  those  where  it  is  expressly  conferred  by  statute,  it  is  only  necessary  to  pro- 
vide,^ as  has  been  done  in  §  2122,  that  a  certiorari  cannot  issue,  except  by  a  special 
provision  of  law,  in  any  case,  where  an  adequate  review  can  be  obtained  by  appeal." 
(pp.  299,  300.) 

The  change  from  a  review  by  '*  certiorari ''  to  a  review  by  an 
'*  action  "  is  along  the  Une  of  progress  and  is  largely  a  change  merely 
in  name. 

There  is  no  sound  reason  why  the  cases  subject  to  review  by  cer- 
tiorari cannot  be  brought  under  the  usual  procedure  of  an  action. 

If  the  change  be  made  there  need  be  no  change  in  the  policy  of 
the  law  with  reference  to  the  extent  of  the  proceedings  that  are 
subject  to  review  but  merely  a  change  with  respect  to  the  manner 
of  obtaining  that  review. 
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iir  I4M  Under  the  new  procedure  those  determinatk>]ifl  wbieh  are  now 

Bubjeet  to  review  by  certiorari  will  be  subject  to  review  by  action 
with  soch  limitations  as  the  statutes  now  provide. 

It  was  at  first  thottght  that  the  proceeding  to  review  the  determi- 
nation of  an  inferior  tribunal  or  body  by  certiorari  might  be  sup- 
planted by  an  ordinary  a(^)eal,  but  upon  reflection  it  was  found  that 
there  were  eases  like  the  review  of  a  tax  or  of  an  assessment  where 
evidence  might  be  necessary  to  guide  the  court  in  determining  the 
matter.  The  appeal  would  necessarily  have  to  be  taken  to  the  appel- 
late divisi(xi  and  that  court  would  hardly  want  to  be  burdened  with 
the  taking  of  evidence  if  such  power  could  be  vested  in  it.  It  was 
therefore  decided  to  let  these  proceedings  take  the  form  of  an  action 
saving  the  expedition  of  the  existing  ];H:oceeding  by  directing  the 
eommencement  of  such  an  action  by  a  summons  to  appear  returnable 
within  a  shorter  period  than  an  answer  is  required  to  be  served  to  an 
ordinary  summons  to  answer.  Upon  the  return  of  the  summons  the 
court  can  then  decide  the  case  upon  the  papers  and  if  evidence  is 
necessary  it  can  take  the  evidence  itself  or  r^er  it  to  a  referee  and 
make  its  decision  upon  the  report  of  the  referee.  An  appeal  can  then 
be  taken  from  the  court's  decision  as  an  ordinary  appeal  is  taken. 
This  course  of  procedure  is  just  as  expeditious  as  a  writ  of  certiorari  to 
review  and  has  the  added  advantage  of  being  uniform  with  the  pro- 
ceedings in  other  actions. 

The  second  sentence  of  the  text  is  intended  to  meet  those  cases 
in  the  statutes  where  special  proceedings  are  authorized  by  writ  of 
certiorari,  such  for  instance  as  those  m  the  Tax  Law,  by  providing 
that  the  features  of  these  proeeedmgs  shall  be  retained  vfhUL^  the 
course  of  the  proceeding  shall  be  that  of  an  action  having  regard 
to  the  substance  and  not  to  the  form  of  the  remedy. 

Code  of  Civil  Procedure;  §  2120  Ft.  omitted  being  sufficiently 
covered  by  the  text: 

"  It  caa  be  issued  in  one  of  the  following  cases  only: 

1.  Where  the  right  to  the  writ  is  expressly  conferred,  or  the  issue  thereof  is  expressly 
authorized^  by  a  statute. 

\  2.  Where  the  writ  may  be  issued  at  common  law,  by  a  court  of  general  jurisdiction, 
and  the  right  to  the  writ,,  or  the  power  of  the  court  to  issue  it,  is  not  expressly  taken 
away  by  a  statute."    (Code,  §  2120  Pt.) 

Code  of  Civil  Procedure^  §  2120  Pt.  omitted  in  view  of  the  chsusige 
in  practice: 

'^  The  writ  of  certiorari  regulated  in  tkift  article,  except  the  writ  specified  ia  sectioB 
2124  of  this  act,  is  issued  to  review  the  determination  of  a  body  or  officer."  (Code, 
§  2120  Pt.) 

Code  of  Civil  Procedure,  §  2124  omitted  being  covered  by  general 
rules: 

"  Any  court  of  record,  exercising  jurisdiction  of  an  appellate  nature,  may  issue  a 
writ  of  certiorari,  requiring  the  body  or  officer  whose  proceeding^  are  under  review,  to 
make  a  return  to  the  court  iascung  the  writ,  at  a  time  and  piace,  fixed  by  the  court, 
and  designated  in  the  writ,  for  the  purpose  of  supplying  any  dimiiitttion,  varsaneej  or 
other  delect,  in  the  record  or  other  papers,  before  the  court  issuing  the  writ,  in  any 
case  where  justice  requires  that  the  defect  should  be  supplied,  and  adequate  relief 
cannot  be  obtained  by  means  of  an  order."   (Code,  §  2124.) 
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Code  of  Civil  Procedure,  §  2127  omitted  in  view  of  the  change      h.  1406 
in  (H'aetice:  ' 

**  Ab  Api^eatioB  for  tb«  writ  raoBt  be  ii»de  by,  or  in  behalf  of,  a  person  a/ggnvf^d 
by  tbv  d«lenahiAtioft  t»  be-  reviewed;  must  be  founded  upon  aildaivit,  or  ai  v«riied 
pelitioa,  which  maybe  aocompemied  by  other  written  proof;  and  mu9t  show  a  proper 
case  for  the  issuing  of  the  writ.  It  can  be  granted  only  at  a  term  of  the  appellate  divi- 
sioa  of  the  supremo  court  or  at  special  term;  and  the  granting  or  refusal  there(^  is 
discretionary  with  the  court."   (Code,  §  2127.) 

Code  of  Civil  Procedure,  §  2128  omitted  in  view  of  the  change  in 
practice: 

"  Until  provision  is  made,  in  th&  general  rules  of  practice,  tor  requfaing,  or  dispensing 
with  notice  of  the  sppficatkm  for  the  writ,  the  court,  to  which  the  application  for  the 
writ  is  made,  may,  in  its  (fiscrction,  require  or  dispense  with  notice.  A  notice,  when 
it  is  necessary,  must  be  served,  with  copies  of  the  papers  upon  which  the  applicairon 
is  to  be  made,  upon  the  body  or  officer,  whose  determination  is  to  be  reviewed,  or  upon 
such  other  person  as  the  court  (firects,  as  pres(^bed  in  this  article,  for  the  service  of 
a  writ  of  certiorari  The  service  must  be  made,  at  least  eight  days  before  the  applica* 
tion,  unless  the  court,  by  an  order  to  show  cause,  prescfibes  a  shorter  time.  Where 
notice  is  given,  the  person  served  may  produce  affidavits  or  other  written  proofs,  upon 
the  merits,  in  oppoeitioii  to  the  ayplicattion."   (Code,  §  2128.) 

Code  of  Civil  Procedure,.  §  2129  omitted  in  view  of  the  change  in 
praetiee:  , 

"  The  writ  must  be  directed  to  the  body  or  officer,  whose  determination  is  to  be 
reviewed;  or  to  any  other  person  having,  the  custody  of  the  record  or  other  papers  to 
be  certified;  or  to  both,  if  necessary.  Where  it  is  brought  to  review  the  determination 
of  a  board  or  body,  other  than  a  court,  if  an  action  would  lie  against  the  board  or  body, 
in  its  associate  or  official  name^  it  mast  be  directed  to  the  board  or  body,,  by  that  name 
oth^wise  it  must  be  direeted  tot^e  members  thereof,  by  their  names.''  (Code,  §  2129.) 

Code  of  Civil  Procedure,  §  2130  omitted  in  view  of  the  chan«ce  in 
practice: 

"  A  writ  of  certiorari  maa^  he  served  as  follows,  except  where  different  direetionS) 
respecting  the  mode  of  service  thereof,  are  given  by  the  court  granting  it: 

1.  Where  it  is  direeted  to  a  person  or  persons  by  name,  or  by  his  or  their  offieifU 
tifie  or  titles,  or  to  a  mumcfpalf  eorponition,  it  must  be  served,  upon  each  offieer  or 
other  person,  to  whom  it  is  so  directed,  or  upon  the  corporation,  in  the  same  manner 
as  a  SHSimons  in  an  action  broH^t  in  the  supreme  court,  except  as  prescribed  in  the 
next  two  subdivisions  of  this*  section. 

2.  Where  it  i^  directed  to  a  court,  or  to  the  judges  of  a  court,  having  a  clerk  appointed 
prtrsuant  to  law,  service  upon  the  court,  or  the  judges  thereof,  may  be  made  by  filing 
the  writ  with  the  clerk. 

3.  Where  it  i3  to  be  served  upon  any  other  board  or  body,  or  upon  the  members 
thsreof,  it  may  be  served  as  pre3Qribed  in  section  2071  of  this  act,  for  service,  upon  a 
like  board  or  body,  of  an  alternative  writ  of  mandamus."   (Code,  §  2130.) 

Code  of  Civil  Procedure,  §  2132  omitted  in  view  of  the  change  in 
practice: 

"A  writ  of  certiorari  must  be  made  returnable,  within  twenty  days  after  the  service 
thereof,  at  the  office  of  the  clerk  of  the  court.  If  it  was  issued  from  the  supreme  court, 
it  must  be  made  returnable  at  the  office  of  the  clerk  of  the  county,  designated  therein, 
wherein  the  determination  to  be  reviewed  was  made;  and  if  the  county,  designated  in 
the  writ,  is  not  the  proper  county,  the  court,  upon  motion,  may  amsnd  the  writ  accord- 
ingly. Thereupon  all  papers  on  file  must  be  transferred  to  the  clerk  of  the  county, 
where  the  writ  is  made  returnable  by  the  amendment.'^   (Code,  §  2132.) 
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Code  of  Civil  Procedure,  §  2133  omitted  being  covered  by  the  text: 

"  After  a  writ  of  certiorari  has  been  issued,  the  time  to  make  a  return  thereto  may 
be  enlarged,  or  any  other  order  may  be  made,  or  proceeding  taken,  in  the  cause,  in 
relation  to  any  matter  not  provided  for  in  this  article,  as  a  similar  proceeding  may  be 
taken  in  an  action,  brought  in  the  same  court,  and  triable  in  the  coimty  where  the 
writ  is^retumable.   (Code,  §  2133.) 

Code  of  Civil  Procedure,  §§  2134,  2135  Pt.  omitted  in  view  of  the 
new  practice: 

"  The  clerk,  with  whom  a  writ  of  certiorari  is  filed,  and  each  person,  upon  whom  a 
writ  of  certiorari  is  served,  as  prescribed  in  section  2130  of  this  act,  must  make  and 
annex  to  the  writ,  or  to  the  copy  thereof  served  upon  him,  a  return,  with  a  transcript 
annexed,  and  certified  by  him,  of  the  record  or  proceedings,  and  a  statement  of  the 
other  matters,  specified  in  and  required  by  the  writ.  The  return  must  be  filed  in  the 
office,  where  the  writ  is  returnable,  according  to  the  command  thereof/'  (Code 
§  2134.) 

"  If  a  return  is  defective,  the  court  may  direct  a  further  return."  (Code,  §  2135  Pt.) 

Code  of  Civil  Procedjure,  §  2135  Pt.  omitted  in  view  of  the  change 
in  practice: 

"  An  omission  to  make  a  return,  as  required  by  a  writ  of  certiorari,  or  by  an  order 
for  a  further  return,  may  be  puniehed,  as  a  contempt  of  the  court.  But  a  judge  or 
clerk  shall  not  be  thus  punished,  unless  the  relator,  before  the  time  when  the  return  is 
required,  pays  him,  for  his  return,  the  sum  of  two  dollars,  and,  in  addition,  ten  cents 
for  each  folio  of  the  copies  of  papers  required  to  be  returned."  (Code,  §  2135  Pt.) 

Code  of  Civil  Procedure,  §  2139  omitted  in  view  of  the  change  in 
practice: 

"  If  the  officer  or  other  person,  whose  duty  it  is  to  make  a  return,  dies,  absconds, 
removes  from  the  State,  or  becomes  insane,  after  the  writ  is  issued,  and  before  making 
a  return,  or  after  making  an  insufficient  return;  and  it  appears  that  there  is  no  other 
officer  or  person,  from  whom  a  sufficient  return  can  be  procured  by  means  of  a  new 
certiorari;  the  court  may,  in  its  discretion,  permit  affidavits,  or  other  written  proofs, 
relating  to  the  matters  not  sufficiently  returned,  to  be  produced,  and  may  hear  the 
cause  accordingly.  The  court  may  also,  in  its  discretion,  permit  either  party  to  pro- 
duce affidavits,  or  other  written  proofs,  relating  to  any  alleged  error  of  fact,  or  any 
other  question  of  fact,  which  is  essential  to  the  jurisdiction  of  the  body  or  officer,  to 
make  the  determination  to  be  reviewed,  where  the  facts  in  relation  thereto,  are  not 
sufficiently  stated  in  the  return,  and  the  court  is  satisfied  that  they  cannot  be  made  to 
appear,  by  means  of  an  order  for  a  further  return."   (Code,  §  2139.) 

Code  of  Civil  Procedure,  §  2147  omitted^  the  intention  being  to 
apply  the  remedy  by  action  to  all  cases  where  a  certiorari  is  now 
available:  J 

"  Where  the  right  to  a  writ  of  certiorari  is  expressly  conferred,  or  the  issuing  thereof 
is  ex  pressly  authorized,  by  a  statute,  passed  before,  and  remaining  in  force  after,  this 
artic  le  takes  effect,  this  article  does  not  vary,  or  affect  in  any  manner,  any  provision 
of  the  former  statute,  which  expressly  prescribes  a  different  regulation,  with  respect 
to  any  of  the  proceedings  upon  the  certiorari  to  be  issued  thereimder."  (Code,  §  2147.) 

1407.  [§  94]  New. 

1408.  [§  95]  Code  of  Civil  Procedure,  §§  2121,  2122,  2125,  2126, 
2148. 

The  text  is  intended  to  extend  the  right  to  an  "action"  only  to 
cases  formerly  reviewable  by  certiorari: 

The  changes  are  necessary  to  make  the  original  provisions  conform 
to  the  new  practice. 


Change  of  Name 
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1409,  [§96]  Code  of  Civil  Procedure,  §  2140.  nn.  14W- 

The  italicized  words  are  made  necessary  by  the  change  in  practice.  1420 

Questions 
reviewable  in 
such  action 

I  410.  [§  97]  Code  of  Civil  Procedure,  §  2145.  Proceedings 

The  italicized  words  are  intended  to  make  the  section  conform  before  body 
to  the  new  practice.  ®^  ^^^^  . 

under  review 

ARTICLE  10 

Change  op  Name 

141 1.  The  proceeding  for  a  change  of  name  as  it  was  found  in  the  General  note 
Code  of  Civil  Procedure  included  a  change  of  the  name  of  a  corpo- 
ration as  well  as  that  of  an  individual.  The  portion  relating  to  the 
change  of  the  name  of  a  corporation  was  removed  heretofore  to  the 
General  Corporation  Law  and  the  remaining  part  of  the  code  apply- 
ing to  the  change  of  the  name  of  an  individual  is  now  removed  to  the 
Civil  Rights  Law.  This  is  a  type  of  proceeding  that  it  is  deemed  best 
to  preserve  as  such. 


1412.  [§  98]  Code  of  Civil  Procedure,  §  2410. 

1413.  [§  99]  Code  of  Civil  Procedure,  §  2412. 

1414.  [§  100]  Code  of  Civil  Procedure,  §  2413. 

1415.  [§  101]  Code  of  Civil  Procedure,  §  2414. 

1416.  [§  102]  Code  of  Civil  Procedure,  §  2415 


Petition  for 
change  of 
name 

Contents 
Notice 
Order 
Effect 


ARTICLE  11 

Contract 

1417.  [§  103]  Code  of  Civil  Procedure,  §  382  Pt. 

1418.  [§  104]  Code  of  Civil  Procedure,  §  549  Pt. 

ARTICLE  12 

Execution 

1419.  [§  105]  Code  of  Civil  Procedure,  §  1985  Pt. 

1420.  [§  106]  Code  of  Civil  Procedure,  §  1375. 


Action  on 
contract 

Action  upon 
contract  after 
failure  to 
prove  fraud 


No  execution 

against 

people 

Execution  of 
course  within 
five  years 
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nn.  1^1- 
1431 

I 

Execution 
after  five 
years 

Stay  as  affect- 
ing iflsuAnce 
of  execution 


1421.  [§  107]  Code  (rf  Civil  Procedure,  §  1377. 


Hours 

between 

which 

execution 

must  be     ' 

enforced 

Execution 
upon 

judgment  by 
con:es8ion 

Execution 
against 
unknown 
person  in 
partition 

Officer  or 
person 
authorized 
to  enforce 
execution 

Discharging 
levy  after 
appeal 

Execution 
against  person 

Execution 
against 
person  of 
joint  debtcNTS 

Execution 
against 
person  of 
woman 

Execution 
against 
person  after 
that  against 
pro^:erty 


1422.  [§  108]  Code  of  Civil  Procedure,  §  1382. 

General  Rulea  of  Practice,  r.  67,  omitted,  being  sufficiently  covered 
by  rules: 

"  No  order  to  stay  a  sale  under  judgment  in  partition  or  for  the  foreclosure  of  a  mort- 
gage shall  be  granted  or  made  by  a  judge  out  of  court,  except  upon  a  notice  of  at  lei3t 
two  days  to  the  plaintiff's  attorney."    (r.  67.) 

1423.  [§  109]  CodeofCivilProcedure,  §§1384  Pt.,  (first sentence); 
2252  (remainder). 


1424.  [§  110]  Code  of  Civil  Procedure,  §  1277  Pt. 


1425.  [§  111]  Code  of  Civil  Procedure,  §  1569  Pt, 


1426.  [§  112]  Code  of  Civil  Porcedure,  §  1362. 


1427.  [§  113]  Code  of  Civil  Procedure,  §  1311. 


1428.  [§  114]  Code  of  Civil  Procedure,  §  1487. 

1429.  [§  115]  Code  of  CivU  Procedure,  §  1935. 


1430.  [§  116]  Code  of  CivU  Procedure,  §  1488. 


1431.  [§  117]  Code  of  Civil  Procedure,  §  1489. 


Fratjd 
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1432.  [§  118]  Code  of  Civil  Procedure,  §$  127  Pt.,  1492. 


1433.  [§  119]  Code  of  Civil  Procedure,  §  572  R. 

1434.  [§  120]  Code  of  Civil  Procedure,  §  1«4. 

ARTICLE  13 

Fraud 

1435.  [§  121]  Code  of  Civil  Procedure,  §  382  Pt. 

1436.  [§  122]  Code  of  Civil  Procedure,  §  382  Pt. 

ARTICLE  14 

Gross  Sum 

1437.  [§  123]  General  Rules  of  Practice,  r.  70  Pt. 


nn.  1432- 
1439 

New 

executi<Mi 
against 
person  after 
escape 

Arrest  tinder 
execution 
after 
discharge 

Limit  of 
confinement 


Action  for 
fraud 

Accrual  of 
action  for 
fraud,  etc. 


Gross  sum 
in  lieu  of 
income 


ARTICLE  15 

Habeas  Corpus  or  Certiorari  for  Detention 

1438b  The  proceeding  by  habeas  eoipus  or  certiorari  to  review  GeBeralnote 
the  detention  of  a  person  imprisoned  or  restrained  of  his  liberty  has 
been  preserved  as  a  proceeding  because  of  the  provision  of  the  con- 
stitution which  provides  that:  "  ibe  privilege  of  the  writ  of  habeas 
corpus  shall  not  be  suspended,  unless  when,  in  cases  of  rebellion  or 
invasion,  the  public  safety  may  require  its  suspension  "  (Art.  1,  §  4). 
By  reason  of  the  existence  of  this  constitutional  prohibition,  it  has 
been  deemed  best  to  preserve  this  proceeding  intact  and  the  only 
change  made  has  been  to  transfer  it  from  the  Code  of  Civil  Pro- 
cedure to  the  Civil  Rights  Law  where  matters  of  a  similar  nature 
f u  ndamental  in  their  character  are  to  be  found. 


1439.  [§  124]  Code  of  Civil  Procedure,  §§  2015,  2016. 


Allowance  of 
habeas  corpus 
or  certiorari 
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nn.  1440-         1440.  [§  125]  Code  of  Civil  Procedure,  §§  2017,  2018. 
1455 


Application 
generally 

Application 
by  people 

Contents  of 
petition 

Penalty  for 
refusing  writ 

Issuance  of 
writ 

Form  of 
habeas  corpus 

Form  of 
certiorari 

When 
returnable 

Technical 
errors  in 
writs 

Issuance 

without 

application 

Service  of 
habeas  corpus 
or  certiorari 


Service  of 
habeas  corpus 
and  fees 

Obedience 
to  writ  and 
return 

Contents  of 
return 

Production 
of  prisoner 

Appearances 


1441.  [§  126]  Code  of  CivU  Procedure,  §  1993. 

1442.  [§  127]  Code  of  Civil  Procedure,  §  2019. 

1443.  [§  128]  Code  of  CivU  Procedure,  §  2020. 

1444.  [§  129]  Code  of  CivU  Procedure,  §§  1992,  1994,  1993. 

1445.  [§  130]  Code  of  CivU  Procedure,  §  2021. 

1446.  [§  131]  Code  of  CivU  Procedure,  §  2022. 

1447.  [§  132]  Code  of  Civil  Procedure,  §§  1998,  2023. 

1448.  [§  133]  Code  of  Civil  Procedure,  §  2024. 


1449.  [§  134]  Code  of  CivU  Procedure,  §  2025. 


1450.  [§  135]  Code  of  CivU  Procedure,  §  2003,  omitted  as  inappli- 
cable: 

"  Except  wbere  special  provision  is  otherwise  made  in  this  set,  a  State  writ  must  b« 
personally,  served,  in  like  manner  as  a  summons,  issued  out  of  the  supreme  court;  and 
each  provision  of  this  act,  relating  to  the  personal  service  of  such  a  summons  upon  a 
dsfendant,  applies  to  the  service  of  a  State  writ."  (Code,  §  1999.) 

1451.  [§  136]  Code  of  CivU  Procedure,  §§  2000,  2001,  2002. 


1452.  [§  137]  Code  of  Civil  Procedure,  §§  2004,  2005,  2006. 


1453.  f§  138]  Code  of  CivU  Procedure,  §  2026. 

1454.  [§  139]  Code  of  Civil  Procedure,  §  2027. 

1455.  [§  140]  Code  of  Civil  Procedure,  §  1995. 


Habeas  Cobptts  or  Cssbtiorabi  fob  Detention 
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1456. 

[§1 

141] 

1457. 

[§  ] 

L42] 

1458. 

[§] 

[43] 

1459. 

[§  1 

[44] 

1460. 

[§: 

145] 

1461. 

[§  1 

146] 

1462. 

[§] 

147] 

1463. 

[§  : 

L48] 

1464. 

[§] 

149] 

1465. 

[§  3 

L50] 

1466. 

[§  ] 

151] 

1467. 

[§] 

152] 

1468. 

[§] 

153] 

1469. 

[§i 

154] 

1470. 

[§] 

155] 

1471. 

[§i 

156] 

1472. 

[§] 

157] 

1473. 

[§] 

158] 

1474. 

[§  1 

L59] 

1475. 

[§] 

160] 

Code  of  Civil  Procedure,  §  2028. 


Code  of  Civil  Procedure,  §  2029. 

Code  of  Civil  Procedure,  §  2030. 
Code  of  CivU  Procedure,  §  2031 . 

Code  of  Civil  Procedure,  §  2032. 
Code  of  Civil  Procedure,  §  2033. 
Code  of  Civil  Procedure,  §  2035. 
Code  of  Civil  Procedure,  §  2036. 

Code  of  CivU  Procedure,  §  2037. 

Code  of  Civil  Procedure,  §  2038. 
Code  of  Civil  Procedure,  §  2039. 

Code  of  Civil  Procedure,  §  2040. 

Code  of  Civil  Procedure,  §§  2041,  2042. 

Code  of  Civil  Procedure,  §  2043. 

Code  of  Civil  Procedure,  §  2044. 


Code  of  Civil  Procedure,  §§  2045,  2046, 
Code  of  Civil  Procedure,  §  2047. 

Code  of  Civil  Procedure,  §  2048. 

Code  of  Civil  Procedure,  §  2049. 
Code  of  Civil  Procedure,  §§  2050,  2051. 


nn.  1456- 
1475 

Disobedience 
to  writ 

Precept 
upon  dis- 
obedience 

Assistance  in 
execution 

Proceedings 
on  return  of 
habeas  corpus 

Remanding 
prisoner 

Discharge  of 
prisoner 

Irregular 
commitment 

Commitment 
to  another 
officer 

Custody  of 
prisoner 
pending  pro- 
ceedings 

Notice 

Answer  to 
return 

Sickness  of 
prisoner 

Certiorari 
instead  of 
habeas  corpus 

Final  dis- 
charge of 
prisoner 

Habeas 
corpus  after 
issuance  of 
certiorari 

Bail  on 
certiorari 

Discharge 
of  prisoner 
bailed 

Service  of 
final  dis- 
charge 

Enforcement 
of  discharge 

Reimprison- 
ment 
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nn.  1476- 
1491 

Coneealing 
prisoner  to 
avoid  writ 

Warrant  for 
production 
of  prisoner 

Execution  of 
warrant  for 
production 
of  prisoner 

Proceedings 
to  punish 
o£fender 

Appeals 

Ai4>eal  by 
people 

Bail  upon 
appeal 

Form  of  bail 
on  appeal 

Appeal  to 
court  of 
appeals 

Custody  of 
prisoner 
pending  bail 

Bail  valid  for 

adjourned 

terms 

Penalty  for 
refusing  copy 
of  prooefls 

Application 
of  this  article 
to  other  writs 
of  habeas 
corpus 


1476.  [§  161]  Code  of  Civil  Procedure,  §§  2052,  2053. 


Appointment 
of  committee 
of  person  and 
property 

Application 
for  com- 
mittee 

Security  by 
committee  of 
ineompetent 


1477.  [§  162]  Code  of  Civil  Procedure,  §§  2054,  2055. 


1478.  [§  163]  Code  of  Civil  Procedure,  §  2056. 


1479-  f§  1641  Code  of  Civil  Procedure,  §  2057. 

1480.  [§  165]  Code  of  Civil  Procedure,  §  2058. 

1481.  [§  166]  Code  of  Civil  Procedure,  §  2059. 

1482.  [§  167]  Code  of  Civil  Procedure,  §  2060. 

1483.  [§  168]  Code  of  Civil  Procedure,  §  2061. 

1484.  [§  169]  Code  of  Civil  Procedure,  §  2062. 


1485.  [§  170]  Code  of  Civil  Procedure,  §  2063. 


1486.  [§  171]  Code  of  Civil  Procedure,  §  20S4. 


1487.  [§  172]  Code  of  Civil  Procedure,  §  2065. 


1488.  [§  173]  Code  of  Civil  Procedure,  §  2066. 


ARTICLE  16 


Incompetent 
1489.  [§  174]  Code  of  Civi)  Procedure,  §§  2320,  2321,  2322. 


1490.  [§  175]  Code  of  Civil  Procedure,  §§  2323  Pt.,  2324. 


1491.  [§  176]  Code  of  Civil  Procedure,  §  2337. 


Injunction  4OT 

1492.  [|  177J  Code  of  CivU  Procedure,  |  2338.  nn.  1492- 

1499 


CompenBa- 
tion  of  oom- 
mittee 


1493.  [§  178]  Code  of  Civil  Procedure,  §§  2339,  2340.  Powers, 

duties  and 
control  of 
committee 

1494.  [§  179]  Code  of  Civil  Procedure,  §  2341.  Inv€«i«y 

aAdaceoaiit 
by  com» 
mittee 

1495.  [S  180]  Code  of  Civil  Procedure,  §  2342.  Examiii.iiaii 

ana  super- 
vision of 
committee 
and  accounts 

1496.  [§  181]  Code  of  Civil  Procedure,  §  2343.  '  Restoration 

of  property 

1497.  [§  182]  Code  of  Civil  Procedure,  §§  2344,  2729  Pt.  (before  Death  of 
revision  by  surrogates).  incompetent 

The  words  "  that  he  may  be  allowed  "  etc.  to  and  including  "  or 
that  of  his  wife  *'  are  frcwn  Code,  §  2729. 

1498.  [§  183]  Code  of  Civil  Procedure,  §  2326.  Forei^ 

committee 

ARTICLE  17 

Injunction 

1499.  [§  184]  Code  of  Civil  Procedure,  §§  603,  604,   1681  Pt.,  Right  to 
1876  Pt.,  1955  Pt.,  combined  into  one  section  without  intended  ^^Jj^ 
change  of  substance,  except  that  the  specification  as  to  the  nature  of 

the  proof  required  whether  by  the  complaint  or  by  aflSdavit,  has  been 
omitted  as  unnecessary,  being  covered  by  the  general  rule  that  the 
court  or  judge  may  grant  an  injunction  "  upon  satisfactory  proof, 
etc." 

Code  of  Civil  Procedure,  §  1681  Pt.,  relating  to  the  disobedience  of 
an  injuncticm  order  and  the  right  to  a  temporary  or  permanent  in- 
junction in  the  action,  omitted,  being  covered  by  the  general  powers 
of  the  court  or  a  judge  in  such  cases  under  general  rules. 

The  sections  of  the  code  with  the  omissions  mentioned  are  rep- 
resented in  the  text  as  follows:  Subd.  1,  §  603  Pt.;  subd.  2,  §  1955 
Pt.;  subd.  3,  §  1876  Pt.;  subds.  4  and  5,  §  604;  subd.  6,  §  1681  Pt. 

The  portion  of  §  1876  omitted  as  unnecessary  being  covered  by 
other  general  provisions  is  as  follows: 

"  The  injunction,  and  the  proceedings  before  and  after  it  is  granted,  are  goverood 
by  the  provisions  of  article  first  of  title  second  of  chapter  seventh  of  this  act;  for  which 
purpose,  the  wjunetixMi  is  deemed  to  be  one  of  tboM  speeified  ia  section  603  of  this 
act."    (Code,  S  1876  Pt.) 
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nn.  1500- 
1505 


Injimetion 
against  state 
officers 

Damages  in 
injunction 


Damages  of 
agent  and 
principal 

Ascertaining 
damages  in 
injunction 

Action  on 
undertaking 


Jury  trial 
of  right 


Code  of  Civil  Procedure,  §  1955  Pt.,  omitted,  being  sufficiently 
covered  by  the  rules : 

^'  The  provisions  of  title  second  of  chapter  ssventh  of  this  act  apply  to  such  a  tem- 
porary injunction,  and  the  proceedings  thereupDn,  except  where  provision  is  otherwise 
made  in  this  title.  For  that  purpose,  the  injunction  order  is  deamed  to  have  bean 
granted  as  prescribed  in  section  603  of  this  ast/'    (Code,  §  1955  Pt.) 

Paragraph  7  is  Code  of  Civil  Procedure,  §  2327  Pt.  changed  to 
conform  to  the  new  practice. 

1500.  [§  185]  Code  of  Civil  Procedure,  §  605. 

1501.  [§  186]  Code  of  Civil  Procedure,  §  620  Pt. 

Code  of  Civil  Procedure,  §  2265  Pt.,  omitted,  subjecting  the 
security  to  be  given  in  an  action  to  restrain  a  plaintiff  from  pro- 
ceeding with  an  action  to  dispossess,  to  the  general  rule  relating  to 
the  security  to  be  given  to  obtain  an  injunction. 

'*  Such  an  injunction  shall  not  be  granted  before  the  final  order  in  the  special  pro- 
ceeding, except  in  a  case  where  an  injunction  would  be  granted  to  stay  the  proceedings, 
in  an  action  of  ejectment,  brought  by  the  petitioner,  and  upon  the  like  term?;  or 
after  the  final  order,  except  in  a  case  where  an  injunction  would  be  granted  to  stay 
the  execution  of  the  final  judgment  in  such  an  action,  and  upon  the -like  terms.'' 
(Code,  §  2265  Pt.) 

1502.  [§  187]  Code  of  Civil  Procedure,  §  624. 


1503.  [§  188]  Code  of  Civil  Procedure,  §  623. 

1504.  [§  189]  Code  of  Civil  Procedure,  §  625. 

ARTICLE  18 
Jury  Trial 

1505.  [§  190]  The  provisions  of  the  Code  of  Civil  Procedure, 
relating  to  jury  trials  have  been  preserved  under  this  head. 

The  matter  has  been  placed  in  the  Civil  Rights  Law,  rather  than 
in  the  Judiciary  Law,  because  the  subject  treated  is  a  fundamental 
right  controlled  by  the  constitution. 

The  provisions  in  the  Judiciary  Law,  relating  to  juries  apply  to 
the  machinery  for  making  up  the  jury  lists  and  drawing  the  jury 
which  are  quite  different  in  character  from  the  provisions  defining  the 
right  to  a  jury  trial. 

So  long  as  the  constitutional  right  to  a  jury  trial  is  expressed  in 
its  present  form  there  will  be  confusion  and  uncertainty  as  to  whether 
or  not  a  jury  trial  is  a  matter  of  right  in  certain  cases. 

Code  of  Civil  Procedure,  §§  968  (subds.  1  and  2);  1950  (subd.  3); 
1958  (subd.  4) : 

*^  An  action,  brought  as  prescribed  in  this  article,  is  triable,  of  course  and  of  right 
by  a  jury,  in  like  manner,  as  if  it  was  an  action  specified  in  section  968  of  this  act, 
without  procuring  an  order,  as  prescribed  in  section  970  of  this  act."    (Code,  §  1950.) 
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''  All  action,  brought  as  prescribed  in  this  article,  is  tariable,  of  course  and  of  right,   nil.  1506— 
by  a  jury,  as  if  it  was  an  action  specified  in  section  96S  of  this  act,  and  without  pro-  1512 

curing  an  order,  as  prescribed  in  section  970  of  this  act."    (Code,  §  1958.)  , 

1506.  i§  191]  Code  of  Civil  Procedure,  §  970.  Jury  trial  of 
General  Rules  of  Practice,  r.  31  Pt.,  omitted,  being  sufficiently  ^J^^  ^^^^^ 

covered  by  the  text  and  rules:  as  o  ng 

'*  In  all  actions  wher  <  either  party  is  entitled  to  have  an  issue  or  issues  of  fact  settled 
for  trial  by  a  jury,  either  as  a  matter  of  right  or  by  leave  of  the  court  if  either  party 
desires  such  a  trial,  the  party  must  within  twenty  days  after  issue  joined,  give  notice 
of  motion  that  all  the  issues  or  one  or  more  specific  issues  be  so  tried.  If  such  a  motion 
is  not  made  within  such  time,  the  right  to  a  trial  by  jury  is  waived.  With  the  notice 
of  motion  shall  be  served  a  copy  of  the  questions  of  fact  proposed  to  be  submitted 
to  the  jury  for  trial,  in  proper  form  to  be  incorporated  in  the  order;  and  the  court 
or  judge  may  settle  the  issues,  or  may  refer  it  to  a  referee  to  settle  them."    (r.  31  Pt.) 

1507.  [§  192]  Code  of  Civil  Procedure,  §  971.  Jury  trial  of 
Section  823,  omitted,  being  sufficiently  covered  by  the  text:  n^^f  rig'hts 

"  Feigned  issues  have  been  abolished.  In  a  case  where  neither  party  can  as  of 
right  require  a  trial  by  jury  of  an  issue  of  fact  arising  upon  the  pleadings,  or  where 
a  question  of  fact  not  in  issue  upon  the  pleadings,  is  to  be  tried,  an  order  for  the  trial 
thereof  by  a  jury  may.  be  made,  stating,  distinctiy  and  plainly,  the  questions  of  fact  to 
be  tried.   Such  an  order  is  the  only  authority  necessary  for  the  trial."    (Code,  §  823.) 

1508.  [§  193]  Code  of  Civil  Procedure,   §§  1757  Pt.   (subd.   1);  Jury  trial  of 
1753  Pt.  (subd.  2);  1544  (subd.  3.)  specific  facts 

^  ^ '  ^  ^  m  certain 

actions 

1509.  [§  194]  Code  of  Civil  Procedure,  §  1009  (first  clause  and  Waiver  of 
Iflf  2,  3,  4  and  5).    Remainder  (1[  1)  new,  to  conform  to  change  in  i^^y*"*! 
practice. 

ARTICLE  19 

Mandamus 

1510.  The  Code  of  Civil  Procedure  contains  no  provisions  defin-  General  note' 
ing  the  cases  in  which  a  mandamus  may  issue. 

In  order  to  remove  any  doubt  as  to  the  cases  in  which  the  new 
remedy  by  "action"  instead  of  by  "mandamus"  will  apply,  the  text 
has  been  drawn  leaving  the  cases  to  be  determined  by  the  courts 
by  whom  they  are  now  defined. 

The  remedy  has  not  thereby  been  either  enlarged  or  restricted. 

See  Throop's  preliminary  note  to  Code  of  Civil  Procedure,  ch.  16, 
art.  4. 

1511.  [§  195]  new.  "Mandamus" 

abolished 

1512.  [§  196]  Code  of  Civil  Procedure,  §  2088.  Damages 

The  italicized  words  are  intended  to  complete  the  sense  of  the   J^mS^*^" 
original  section  of  which  the  text  forms  a  part  and  to  modernize  action 
the  practice. 

See  People  v.  Suprs.  of  Ricnmond,  28  N.  Y.  112. 

See  Throop's  notes  to  Code  of  Civil  Procedure,  §§  208b,  2088. 
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The  f oUowJBg  sections  of  the  Code  of  Civil  Procedure  have  been 
omitted  as  uimecessary  in  view  of  the  new  practice. 

"  A  writ  of  mandamus  is  either  alternative  or  peremptory.  The  alternative  writ  may 
be  granted  upon  an  affidavit,  or  other  written  proof,  showing  a  proper  case  therefor. 
Previous  notice  of  the  application  must  be  given  to  a  judge  of  the  court,  or  to  the  cor- 
poration board,  or  other  body,  officer,  or  other  person  to  which  or  to  whom  it  is  di- 
rected."   (Code,  §  2067.) 

'*  A  perei^ptory  writ  of  mandamus  may,  be  issued,  in  the  first  instance,  where  the 
spplicant'fl  right  to  the  mandamus  depends  only  upon  questions  of  law,  and  notice  of 
the  appKcation  has  been  given  to  a  judge  of  the  court,  or  to  the  corporation,  board, 
or  other  body,  officer,  or  other  person,  to  which  or  to  whom  it  is  directed.  The  notice 
must  be  served,  at  least  eight  days  before  the  application  is  heard;  unless  a  shorter 
time  is  prescnbod  by  an  order  to  diow  cause,  made,  where  the  application  is  to  the 
flipecial  term,  by  the  court,  or  a  judge  thereof;  or  where  the  application  is  to  the  a|^l- 
hd^e  diviraon,  by  iha  Appellate  division^  or  a  justice  of  the  appellate  division  of 
that  jndidal  department.  In  such  a  case  the  application  must  be  founded  upon 
affidavits,  or  other  written  proofs,  a  copy  of  which  must  be  served  with  the  notice, 
or  order  to  show  cause.  Where  the  court,  board  or  other  body  to  be  served,  consists 
of  three  or  more  membM^,  the  notice  or  order  to  show  cause,  and  the  papers  upon 
which  the  a^opitieatioa  is  to  be  made,  may  be  aerved,  aaipraseribed  in  the  next  section, 
for  serviee  of  an  alternative  writ  of  mandamus.  Except  as  prescribed  in  this  section, 
or  bgr  jpeoial  provision  of  law,  a  peremptory  mandamus  cannot  be  issued,  until  an 
alternative  mandamus  has  been  issued  and  duly  served,  and  the  return  day  thereof 
has  eisfpsed."    (Code,  $2070.) 

Code  of  Civil  Procedure,  §  2082,  has  been  omitted  as  unnecessary, 
the  practice  in  "  Mandamus ''  actions  being  the  same  as  in  any 
other  action  except  as  to  its  commencement  by  summons  to  appear 
instead  of  by  summons  to  answer. 

'*  Except  as  otherwise  expressly  prescribed  in  this  act,  the  proceedini^B,  after  issue  is 
joined,  upon  the  facts  or  upon  the.  law,  are,  in  all  respects,  the  same  as  in  an  action; 
and  each  provision  of  this  act,  relating  to  the  proceedings  in  an  action,  apply  thereto. 
For  the  purpose  of  the  application,  the  writ,  the  return,  and  the  demurrer  are  deemed 
to  be  pleadings  in  an  action;  and  the  final  order  is  deemed  to  be  a  ^nal  judgment,  and 
may  be  entered  and  docketed,  and  enforced,  with  respect  to  such  parts  thereof  as  are 
not  enforced  by  a  peremptory  mandamus,  as  a  final  judgment  in  an  action.  But 
before  the  final  order  can  be  docketed,  or  an  execution  issued  thereupon,  an  enrollment 
must  be  filed  thereupon,  as  a  judgment-roll  in  an  action.  For  that  purpose,  the  clerk 
must  attach  together  and  file  in  his  office,  a  certified  copy  of  the  final  order;  the  writ 
and  the  return,  or  copies  thereof;  together  with  the  same  papers,  which  are  required 
by  law  to  be  incorporated  into  a  judgment-roll  in  an  action.  Where  the  final  order 
is  in  f  av(»*  of  the  people  or  the  relator,  it  must  award  a  peremptory  mandamus,  to  be 
forthwi^  issued."     (Code,  f  2082.) 

ARTICLE  20 


Action  by 
people  for 
misappro- 
priation 

Stay  in  action 
by  people 
for  misap- 
propriation 

Action  by 
people  for 
misappro- 
priation 


Misappropriation 
1513.  [§  197]  Code  of  Civil  Procedure,  §  1969. 


1514.  I§  198]  Code  of  Civil  Procedure,  §  1970. 


1515.  [§  199]  Code  of  Civil  Procedure,  §  1971. 


Non-Rbsident 
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1516.  [§  200]  Code  of  Civil  Procedure,  $  1973, 


1517.  [§  201]  Code  of  Civil  Procedure,  §  549,  subd.  2. 

ARTICLE  21 

NON-KESIDENT 

1518.  [§  202]  Code  of  Civil  Procedure,  §  390. 

1519.  [§  203]  Code  of  CivU  Procedure,  §  707. 

ARTICLE  22 

Notice 

1520.  [§  204]  Code  of  Civil  Procedure,  §  1385. 

1521.  [§  205]  Code  of  Civil  Procedure,  §  1386. 

ARTICLE  23 

'  NtJI&A.NCB 

1522.  [§  206]  Code  of  Civil  Procedure,  §§  1660.  1663. 

( 

ARTICLE  24 

Payment  into  Court 

1523.  [§  207]  Code  of  CivU  Procedure,  §  743. 

ARTICLE  25 

Penalty  or  Forfeiture 

1524.  '[§  208]  Code  of  Civil  Procedure,  §§    383  Pt.,  1893. 

1525.  [§  209]  Code  of  Civil  Procedure,  §§  387  Pt.,  1894. 


t    .J 


1525 

Aetion  by- 
people  for 
misai^ro- 
priatioa 

Bar  of  ftrtieiii 
formis- 
appropnalMMi 
or  embezzle- 
ment 


Action 


non.' 


Levy  upon 
property  of 
nonrresdctexit" 
or  foreign 
corpora  tiuii 


Taking  cbwn 
notice  of  sal* 

Failure  to 
give  notice  of 
sale  under 
execution 


Action,  for 
nuisance 


Action 
against 
peraon  raak.- 
ing  depoai 


Action  by 
person 
aggrieved 
for  penalty 

Action  by 
common 
informer  for 
penalty 
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nn. 1526- 
1537 

Penalty  and 
forfeiture 

Action  for 
personal 
property 
forfeited  for 
treason 

Limitation 
of  action  by 
people  for 
penalty 

Limitation 
of  action  by 
people  for 
penalty 

Action  for 
penalty  after 
construction 
of  statute 

Subsequent 
action  for 
penalty 

Action  for 
penalty  or 
forfeiture 
generally 


1526.  [§  210]  Code  of  CivU  Procedure,  §  1896. 


Action  by 
or  against 
people 

People 


1527.  [§  211]  Code  of  Civil  Procedure,  §  1982. 


1528.  [§  212]  Code  of  Civil  Procedure,  §  387  Pt. 


1529.  [§  213]  Code  of  Civi  Procedure,  §  384  Pt. 


1530.  [§  214]  Code  of  Civil  Procedure,  §  1961. 


1531.  [§  215]  Code  <rf  Civil  Procedure,  §  1962  Pt. 


1532.  [§  216]  Code'of  Civil  Procedure,  §  1898. 


ARTICLE  26 

People 

1533.  [§  217]  Code  of  Civil  Procedure,  §§  1894  (first  sentence); 
1985  (second  sentence). 

1534.  [§  218]  Code  of  Civil  Procedure,  §  389. 


f 


Action  for 

personal 

injury 

Limitation 
of  action  for 
personal 
injury 

Action  for 
libel,  etc. 


ARTICLE  27 
Personal  Injury 

1535.  [§  219]  Code  of  Civil  Procedure,  §  382  Pt. 

1536.  [§  220]  Code  of  Civil  Procedure,  §  383  Pt. 

1537.  [§  221]  Code  of  Civil  Procedure,  §  384  Pt. 


Prohibition 
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ARTICLE  28 

Poor  Person 
1538.  [§  222]  Code  of  Civil  Procedure,  §§  458,  463. 


nn.  1538- 
1545 

Poor  Person 


Action 
against 
principal 
and  agent 


Action  by 
principal 
and  surety 

Discharge  of 
surety 


ARTICLE  29 

Principal  and  Agent 

1539.  [§  223]  Code  of  Civil  Procedure,  §  407. 

ARTICLE  30 

Principal  and  Surety 

1540.  [§  224]  Code  of  Civil  Procedure,  §  1916  Pt. 

1541.  [§  225]  Code  of  Civil  Procedure,  §  812  Pt. 

ARTICLE  31 

Privacy 

1542.  [§  226]  Civil  Rights  Law  (consolidated  laws),  §  50. 

1543.  [§  227]  Civil  Rights  Law  (consolidated  laws),  §  51. 

ARTICLE  32 

Prohibition 

1544.  The  Code  of  Civil  Procedure  contains  no  provision  defining  G^Jieral  note 
the  cases  in  which  a  *' prohibition"  may  issue. 

The  present  proceeding  is  cumbersome  and  the  relief  which  it  pro- 
vides can  more  conveniently  be  obtained  by  action. 

See  Throop's  preliminary  note  to  Code  of  Civil  Procedure,  ch.  16, 
art.  5. 

The  following  sections  of  the  Code  of  Civil  Procedure  have  been 
omitted  on  account  of  the  change  in  the  practice:  * 

"A  writ  of  prohibition  is  either  alternative  or  absolute.  The  alternative  writ  may 
be  granted  upon  an  affidavit,  or  other  written  proof,  showing  a  proper  case  therefor. 
Previous  notice  of  the  application  must  be  given  to  a  judge  of  the  court,  or  to  the  cor- 
poration board,  or  other  body,  officer,  or  other  person  to  which  or  to  whom  it  is  direc- 
ted."    (Code,  §  2G91.) 

"Except  as  otherwise  specially  prescribed  by  law,  an  absolute  writ -of  prohibition 
cannot  b^  issued,  until  an  alternative  writ  has  been  issued  and  duly  served,  and  the 
return  day  thereof  has  elapsed.  The  alternative  writ  must  be  directed  to  the  court 
in  which,  or  to  the  judge  before  whom,  and  also  to  the  party  in  whose  favor,  the  pro- 
ceedings to  be  restrained  were  taken,  or  are  about  to  be  taken."  (Code,  §  2094  Pt.) 

.     r.         ,  ^  "Prohibition'* 

1545.  [§  228]  New.  abolished 


Right  of 
privacy 

Action  for 
injunction 
and  for 
damages 
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on.  1546- 

1553 


Action  for 
injury  to 
property 


ARTICLE  33 

Property 
1546.  f&  22P»  Oo4p  of  Civil  Procedure,  §  382  Pt. 


Detention,  1547.  [230]  Code  of  Civil  Procedure,  §§  717,   1659,  1682,  1683, 

inspection,       have  been  superseded  by  the  text  and  have  been  omitted. 
^^^^hT'       See  English  practice  rules,  Order  50,  r.  3. 

BuTvey,  e«c«f 
of  property 

ARTICLE  34 

Public  Accommodation  and  Amusement 
E^ualri^ts        1548.  [§  231]  Civil  Rights  Law  (consoUdated  laws),  §  40. 

m  pUcee  of 
pubjic  accom- 
modation and 
anufleauent 


Penalty 
for  violation 


1549.  [§  232]  Civil  Rights  Law  (consolidated  laws),  §  41. 


Limsiatioii 
of  aelionon 

sealed  ia«> 
BtruneBt, 
etc. 


Designation 
for  service 


Action  arising 
out  of  statute 


Effect  of 

substituted 

service 


ARTICLE  35 

Sealed  Instrument  » 
1550   ff  ^31  Code  of  C-vil  Procedure,  5  381. 

ARTICLE  36 

Service  of  Papers 

1551.  [§  234]  Code  of  Qivil  Procedure,  §  430  Pt. 

ARTICLE  37j 

Gtatutb 

1552.  [§  235]  Code  of  CivU  Procedure,  §  382  Pt. 

ARTICLE  38 

Substituted  Service 

1553.  [§  236]  Code  of  Civil  Procedure,    §§  445,  1557  Pt.     The 
last  sentence  including  the  bracketed  words  are  from  Code,  §  1557. 


Construction 
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ARTICLE  39 

Suing  in  Name  of  Another 
1554.  [§  237]  Code  of  Civil  Procedure,  §  1900  Pt. 


1555.  [§  238]  Code  of  CivU  Procedure,  §  1900  Pt. 


1556.  [§  239]  Code  of  CivU  Procedure,  5  1901. 


nn.  1544- 
1561 


Action  for 
ffM^ng  in 
name  of 
aQ0tber 

Action  by 
person  whose 
name  was 
used 

Damages 


ARTICLE  40 

Trust  and  Trustee 
1557.  [§  240]  Code  of  CivU  Procedure,  §  749. 


Action  by 
trustee 


f  ARTICLE  41 
Witness 

1558.  [§  241]  Code  of  Civil  Procedure,  §  855  I   . 

This  entire  section  has  been  placed  in  the  Public  Officers  Law. 
As  incorporated  in  the  text  the  right  of  action  has  been  extended 
to  cover  any  person  duly  subpoenaed  by  law  so  as  to  embrace  code 
§  853,  as  well  as  §  855. 

1559.  [§  242]  Code  of  CivU  Procedure,  §§  853,  859,  865. 


1560.  [§  243]  Cod6  of  Civil  Procedure,  §§845,  846,  847,  848,  849 


I^RTICLE  42 


Action 
against 
defaulting 
witness 


Disobedience 
of  witness  to 
subpoena  in 
action 

Mode  of 
swearing 
witness 


Construction 

1561.  [§  244]  Code  of  Civil  Procedure,  §  414,  has  not  been  changed  Construction 
in  effect  although  some  portions  of  the  section  might  be  omitted.       ®^  ^^ 


nn.  1562- 
1565 


Code  of  Criminal  Procedure 


Change  in  1562.  [§  lOd]  Code  of  Civil  Procedure,  §  25  Pt. 

compontion         The  last  part  beginning  "  after  a  judge  etc./'  has  been  inserted 

o^«<>M^  "  i"  ^^^  Judiciary  Law. 

actioiTor  '^^^  portion  relating  to  a  civil  action  or  proceeding  has  been 

proceeding  placed  in  the  Civil  Practice  Law. 


Production 
before  the 
court  of  civil 
prisoner 
indicted  for 
criminal 
offence 


1563.  [§  312a]  Code  of  CivU  Procedure,  §  166  Pt. 

The  remainder  of  the  section  relating  to  the  expense  of  the  pro- 
duction of  the  prisoner  has  been  placed  in  the  County  Law. 

The  context  makes  the  incorporation  of  Code  of  Civil  Procedure, 
§  3347,  subd.  1,  unnecessary. 


Testimony  1554.  [|  393b]  Code  of  Civil  Procedure,  §  1956  Pt. 

m  civ   action      ipj^^  italicized  words  complete  the  sense  of  the  original  section  of 
which  the  text  is  a  part. 


Preference 


1565.  [§  541a]  Code  of  Civil  Procedure,  §  790. 
The  last  clause  after  the  semicolon  supplies  the  exception  in  the 
original  section. 
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Costs,  Fees,  Disbursements  and   Interest  Law  ™-  *^^2 

1566.  This  statute  has  been  prepared  to  take  care  of  the  provisions  General  note 
relating  to  costs,  fees,  disbursements  and  interest  in  actions  and 
special  proceedings. 

^  The  provisions  have  come  mainly  from  the  Code  of  Civil  Procedure 
but  some  provisions  have  been  inserted  from  the  Consolidated 
Laws. 

They  have  been  arranged  in  alphabetical  order  as  the  most  con- 
venient for  reference. 

No  change  in  substance  has  been  made  intentionally. 


ARTICLE  1 

General  Provisions 

1567.  [§  2]  Code  of  Civil  Procedure,  §  3228  Pt.  '  Plaintiff's 
The  bracketed  parts  of  this  section  have  been  taken  care  of  else-  ^^^^  ^^ 

1  '^  course 

where. 

Subdivision  3  is  a  substitute  for  subdivision  3  of  the  original 
section  with  the  references  supplied. 

The  bracketed  parts  of  subdivisions  2,  3,  4  and  the  whole  of  sub- 
Qivision  6  are  limitations  upon  the  recovery  of  costs  and  have  been 
placed  under  the  head  of  '* Limitations''  leaving  the  section  itself 
to  prescribe  cases  in  which  the  plaintiff  is  entitled  to  costs  of  course. 

Code  of  Civil  Procedure,  §  2086,  omitted: 

"  Where  an  alternative  writ  of  mandamus  has  been  issued,  costs  may  be  awarded, 
as  in  an  action;  except  that,  upon  making  a  final  order,  the  costs  are  in  the  discretion 
of  the  court.  Where  an  application  for  a  peremptory  writ  of  mandamus  is  granted 
or  denied,  without  a  previous  alternative  mandamus,  costs  not  exceeding  fifty  dollars, 
and  disbursements,  may  be  awarded  to  either  party,  as  upon  a  motion.  (Code, 
§2086.) 

1568.  [§  3]  Code  of  Civil  Procedure,  §  3229  Pt.  Defendant's 
The  italicized  matter  in  this  section  is  intended  to  take  care  of  costs  of 

the  last  sentence  in  Code,  §  3228,  subd.  6.  "^"^^ 

1569.  [§  4]  Code  of  Civil  Procedure,  §  3230.  Discretion- 

ary costs 

1570.  [§  5]  Code  of  Civil  Procedure,  §  3229  Pt.  Discretion- 

ary  costs 

1571.  [§  6]  Code  of  Civil  Procedure,  §  511  Pt.  Costs  upon 
The  italicized  matter  in  this  section  is  made  necessary  by  reason  of  severance  of 

the  separation  of  Code,  §  511.  *^*''''' 

1572.  [§  7]  Code  of  Civil  Procedure,  §  3234.  Costs  where 
The  italicized  words  preserve  the  sense  of  the  original  section.  plaintiff  and 

defendant 
recover  upon 
separate 

[507]  ^^^ 
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nn.  1573- 
1583 

Affidavit  for 

diflbune- 

ments 

Amount  of 
costs 

Prepayment 
of  costs  and 
fees  in 
justice's 
court 

Payment  by 
adverse  party 
of  costs  and 
fees  in 
justice's 
court 


Application 
for  additional 
allowance 

Additional 
allowance  in 
certain  cases 

Additional 
allowance  in 
difficult  case 

Limitation 
upon  total 
costs  in  any 
case 


Costs,  Fees,  Disbursements  and  Interest  Law  Notes 
1573.  [§  8]  Code  of  Civil  Procedure,  §  3267. 


1574.  [§  9]  Code  of  CivU  Procedure,  §  3251  Pt.      . 

This  section  is  a  substitute  for  the  fiist  paragraph  in  Code,  §]3251. 

1575.  [§  10]  Code  of  CivU  Procedure,  §  3328. 


1576.  [§  11]  Code  of  Civil  Procedure,  §  3329. 


ARTICLE  2 

Additional  AujOWANcb 

1577.  [§  12]  General  Rules  of  Practice,  r.  45. 

1578.  [§  13]  Code  of  CivU  Procedure,  5  3252. 

1579.  r§  14]  Code  of  CivU  Procedure.  §  3253. 

1580.  [§  15]  Code  of  CivU  Procedure,  §  3254. 

ARTICLE  3 


Additional 
defendants 
served  with 
summons 


Additional  Dbfendanv 
1581.  [§  16}  Code  of  Civil  Procedure,  §  3251  Pt 

ARTICLE  4 


Adjournment 
Adjournment       1582.  [§  17]  Code  o^  Civil  Procedure,  §  3255  Pt. 

fee 


After  notice 
of  trial 


ARTICLE  5 
After  Notice  of  Trial 
1583.  [§  18]  Code  of  CivU  Procedure,  §  3251  Pt. 


Appeal 
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ARTICLE  6 
Appbal 

1584.  I§  19}  Code  of  Civil  Procedure,  §  iai6  Pt. 

The  itaJieized  portion  of  the  text  is  made  necessary  by  a  separa- 
t  ion  of  the  last  two  lines  from  Code,  §  1315. 

1585.  [§  20]  Code  of  Civil  Procedure,  §§  3237,  3238. 
Section  3237  has  been  omitted. 

1 586.  [§  21]  Code  (A  CivU  Procedure,  §  3239. 


1587.  [§  22]  Code  of  Civil  Procedure,  §  3251  Pt. 


1588.  [§  23]  Code  of  Civil  Procedure,  8  3251  Pt. 


1589.  [§  24]  Code  of  Civil  Procedure,  §  3251  Pt. 


1590.  [§  25]  Code  of  Civil  Procedure,  §  3251  Pt. 


1591.  [§  26]  Code  of  Civil  Procedure,  §  3376  Pt. 

1592.  [§  27]  Code  of  Civil  Procedure,  §  2143. 

The  proceedings  by  certiorari  to  review  have  been  abolished  and 
the  remedy  taken  care  of  by  action. 

The  costs  allowed  in  the  special  proceeding  are  $50  and  disburse- 
ments in  the  discretion  of  the  court. 

The  text  allows  the  same  costs  as  in  the  original  section  in  the 
discretion  of  the  court. 


nn.  liB4- 
1593 

Disburse 
ments  on 
filing  papers 
upon  trans- 
fer of  appeal 

Costs  upon 
appeal  from 
final  judg- 
ment 

Costs  on 
appeal  from 
interlocutory 
judgment 
or  order 

Costs  for 
argument  on 
appeal 

Interlocutory 
judgment  or 
order  of  city 
court 

Argument  of 
appeal  to 
court  of 
appeals 

Costs  for 
delay  on 
appeal  by 
court  of 
appeals 

Costs  on 
appeal 

Review  by 
certiorari 


ARTICLE  7 

Arri&bt 

1593.  [§  28]  Code  of  Civil  Procedure,  §  3251  Pt.  Arrest 

The  other  item  referred  to  which  has  been  bracketed  out  has  been 
taken  care  of  elsewhere. 
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nn.  1594- 
1600 

Assault 


CosTS;  Fees,  Disbursements  and  Interest  Law  Notes 

ARTICLE  8 
Assault 

1594.  [§  29]  Code  of  Civil  Procedure,  §  3228,  subd.  3  Pt. 

The  text  is  confined  to  the  costs  in  an  action  for  assault.  The 
original  section  from  which  it  was  taken  covered  other  actions,  each 
of  which  has  been  taken  care  of  under  its  proper  head. 


Assessment 
of  damages 


ARTICLE  9 

Assessment  of  Damages 

1595.  [§  30]  Code  of  Civil  Procedure,  §  3251  Pt. 

This  section  of  the  code  embraces  costs  where  a  new  trial  is  granted 
and  also  the  case  of  an  assessment  of  damages.  The  text  treats  of 
costs  in  a  case  of  the  assessment  of  damages. 


Action  in 
name  of 
sheriff  and 
plaintiff 


ARTICLE  10 

Attachment 

1596.  [§  31]  Code  of  Civil  Procedure,  §  677  Pt. 
The  italicized  matter  in  the  text  takes  the  place  of  the  reference 
to  "  in  such  an  action." 

ARTICLE  11 


Battery 


Battery 

1597.  [§  32]  Code  of  Civil  Procedure,  §  3228,  subd.  3  Pt. 
The  other  actions  referred  to  in  the  text  which  have  been  bracketed 
out  have  been  taken  care  of  elsewhere. 


Before  notice 
of  trial 


ARTICLE  12 

Before  Notice  op  Trial 

1598.  [§  33]  Code  of  Civil  Procedure,  §  3251  Pt. 
The  italicized  matter  takes  care  of  the  references  in  the  original 
section  and  is  necessary  to  complete  the  sense. 


Case  on 
appeal 

Amendments 
to  case  on 
appeal 


ARTICLE  13 

Case  on  Appeal 

1599.  [§  34]  Code  of  Civil  Procedure,  §  3251  Pt. 

1600.  [§  35]  Code  of  Civil  Procedure,  §  3251  Pt. 


Certification 
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ARTICLE  14 

Certification 


nn.  1601- 
1608 


1601.  [§  36]  Code  of  Civil  Procedure,  §  3305a  (L.  1914,  ch.  345)-  Certification 


Action  to 

recove': 

chattel 


Clerk  of 
court  of 
record 


ARTICLE  15 

Chattel 

1602.  [§  37]  Code  of  Civil  Procedure,  §  3228,  subd.  2  Pt. 

ARTICLE  16 

Claim  to  Real  Property 

1603.  [§  38]  Code  of  Civil  Procedure,  §  1645  Pt.  Cl«°^  to  real 
The  italicized  matter  was  made  necessary  by  reason  of  the  omission  P^'^P^'^y 

of  the  word  "  such  ''  from  the  original  section. 

ARTICLE  17 
Clerk  of  Court 

1604.  [§  39]  Code  of  CivU  Procedure,  §§  3301  Pt.,  3302,  3308. 
The  italicized  words  in  the  first  paragraph  of  the  text  take  care  of 

Code,  §  3302. 
Subdivison  9  is  a  substitution  for  Code,  §3301  Pt.  V' 

1605.  [§  40]  Code  of  Civil  Procedure,  §  3300. 

ARTICLE  18 

Commission 

1606.  [§  41]  Code  of  Civil  Procedure,  §  3325. 

ARTICLE  19 
Consolidation  of  Actions 

1607.  [§  42]  Code  of  Civil  Procedure,  §  1989  Pt.  Consolida- 
The  italicized  words  in  the  text  are  made  necessary  to  complete  ^^^^^^ 

the  sense  due  to  the  separation  of  Code,  §  1989.  *^  ^^^ 

ARTICLE  20 
Constable 

1608.  [§  43]  Code  of  Civil  Procedure,  §  3312.  Constable 

and  deputy 
Bherifif's  fees 
for  attending 
sitting  of 
court 


Clerk  of  i 
court  of 
appeals 


Costs  of 
commission 
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na.  1609- 
1616 

Fees  of 
oofurtable 

Affidavit  for 

traveling 

fees 


Coroner's 

fees  .4 


1609.  [§  44J  Code  of  CivU  Procedure,  §  3323. 


1610.  [§  45]  Code  of  Civil  Procedure,  §  3324. 

ARTICLE  21 

Coroner 

1611.  [§  46]  Code  of  CivU  Procedure,  §  3310. 


Costs  against 
corporation 


and  persons         i   .     . , 

claiming  to      Pl^*®  ^^^  sense. 

be  such 


ARTICLE  22 

Corporation 

1612.' [§  47]  Code  of  Civil  Procedure,  §  1987. 

The  italicized  words^in  the  text  supply  the  reference  and  corn- 


County 

clerk's  fees 


Fees  of 
county 
treasurer  and 
chamberlain 


ARTICLE  23 

County  Clbkk 

1613.  [§  48]  Code  of  CivU  Procedure,  U  3304,  3305,  3306a. 
The  italicized  words  in  the  text  supply  the  references  and  com- 
plete the  sense. 

ARTICLE  24 

COUNTT  THliASCREK 

1614.  [§  49]  Code  of  Civil  Procedure,  §  3321. 

ARTICLE  25 


Criminal 
conversation 


Criminal  Conversation 

1615.  [§  50]  Code  of  CivU  Procedure,  §  3228,  subd.  3  Pt. 
The  actions  bracketed  out  in  the  text  are  taken  care  of  under  their 

appropriate  heads. 

ARTICLE  26 

Defendant  not  Origikalljt  Summoned 

1616.  [§  51]  Code  of  Civil  Procedure,  §  1941  Pt. 
.  .              The  italicized  words  of  the  text  complete  the  sense   and   are 

summoned       ^8,de  necessary  by  the  separation  of  Code,  §  1941. 


Costs  against 
defendant 


Deposition  513 

ARTICLE  27  nn.  1617- 

1625 

Deposition 

1617.  [§  52]  Code  of  Civil  Procedure,  §  3251  Pt.  Deposition 
The   italicized   words  supply  the  reference  to   §§  870,  871  and 

893  in  the  original  section. 

ARTICLE  28 

Disbursements 

1618.  [§  53]  Code  of  Civil  Procedure,  §  3256  Pt.  Disburse- 

ments 

ARTICLE  29 

Discovery 

1619.  [§  54]  Code  of  Civil  Procedure,  §  807  Pt.  Discovery 
The  italirized  words  in  the  text  complete  the   sense   and  were 

made  necessary  by  the  separation  of  Code,  §  807. 


ARTICLE  30 

Divorce 
1623.  [§  55]  Code  of  Civil  Procedure,  §  1769  Pt.  Divorce 

1621.  [§  56]  Code  of  Civil  Procedure,  §  1757  Pt.  Divorce 
The  italicized  words  in  the  text  complete  the  sense  and  were 

made  necessary  by  the  separation  of  Code,  §  1757. 

ARTICLE  31 

Dower 

1622.  [§  57]  Code  of  Civil  Procedure,  §  1612.  Dower 

1623.  [§  58]  Code  of  Civil  Procedure,  §  3299.  Dower 

1624.  [§  59]  Code  of  Civil  Procedure,  §  1676  Pt.  Payments 

The  italicized  words  of  the  text  supply  the  references  and  com-  ^^^^^^» 
,   ,     ,,  ^^  "^  assessments 

piete  the  sense.  and  ^ater 

rates 

ARTICLE  32 

Eminent  Domain 

1625.  [§  60]  Code   of   Civil    Procedure,    §§  3369  Pt.,    3372  Pt.,  Eminent 

3379  Pt.  domain 

Vol.  III.— 17 
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nn.  1626-         The  italicized  words   at  the  beginning  of  the  text  were  made 
1629  necessary  by  reason  of  the  transformation  of  condemnation  proceed- 
ings  into  the  form  of  an  action. 


ARTICLE  33 


Executor 
and  admin- 
istrator 


Executor 
and  admin- 
istrator 

Executor 
and  admin- 
istrator 


Executor  and  Administrator 

1626.  [§  61]  Code  of  Civil  Procedure,  §§  1835,  1836. 

The  italicized  words  in  the  text  supply  the  references  and  com- 
plete the  sense. 

The  following  addition  to  §  1835  was  recommended  by  the  Sur- 
rogate's Court  Commission: 

"  but  the  prevailing  party  is  entitled  to  recover  the  fees  of  reference  and  witnesses » 
and  other  necessary  disbursements,  which  may  properly  be  taxed,  in  addition  to  the 
amount  of  damages  recovered." 

The  change  from  three  to  six  months  was  necessitated  by  the 
change  in  Code,  §  2681. 

The  following  amendments  to  §  1836  were  also  recommended  by 
this  commission. 

"  Where  it  appears  in  a  case  specified  in  the  last  section  that  the  plaintiff's  de- 
mand was  presented  within  the  time  limited  by  a  notice  published  as  prescribed  by 
law,  requiring  creditors  to  present  their  claims  and  that  the  payment  thereof  was 
unreasonably  resisted  or  neglected,  or  that  the  defendant  did  not  begin  a  proceeding 
for  a  judicial  settlement  of  his  account  wiihin  thirty  days  from  the  day  when  he  might 
have  begun  such  proceeding,  or  did  not  [file]  serve  the  rejection  and  consent  provided  in 
section  2681  [eighteen  hundred  and  twenty-two]  at  least  [ten]  thirty  days  before  the 
time  when  he  might  begin  such  settlement  [expiration  of  six  months  from  the  rejection 
thereof]  the  court  may  award  costs  and  disbursements ^  or  disbursements  without  costSf 
against  the  executor  or  administrator  to  be  collected  either  out  of  his  individual 
property,  or  out  of  the  property  of  the  decedent,  as  the  court  directs,  having  refer- 
ence to  the  facts  which  appear  upon  the  trial.  Where  the  action  is  brought  in  the 
supreme  co\u*t,  or  any  county  court,  the  facts  must  be  certified  by  the  judge  or 
referee  before  whom  the  trial  took  place." 

1627.  [§  62]  Code  of  Civil  Procedure,  §  3246. 


1628.  [§  63]  Code  of  Civil  Procedure,  §  1824. 
The  italicized  words  in  the  text  are  made  necessary  to  complete 
the  sense  by  reason  of  the  separation  of  §  1824. 


ARTICLE  34 

Failure  to  File  Decision 

Failure  to  file       1629.  [§  64]  Code  of  Civil  Procedure,  §  1010  Pt. 
decision  fhe  italicized  words  in  the  text  are  made  necessary  to  complete 

the  sense  by  reason  of  the  separation  of  §  1010. 


False  Impbisonment  515 

ARTICLE  35                                               nn.  1630- 
False  Imprisonment  

1630.  [§  65]  Code  of  Civil  Procedure,  §  3228,  subd.  3  Pt.  False  im- 
The  other  actions  referred  to  in  the  section  which  have  been  prisonment 

bracketed  out  have  been  taken  care  of  under  their  appropriate  heads. 

ARTICLE  36 
Fees 

1631.  [§  66]  Code  of  Civil  Procedure,  §  3292.  Fees 

generally 

ARTICLE  37 
Fine 

1632.  [§  67]  Code  of  Civil  Procedure,  §  3228,  subd.  3  Pt.  Fine  : 
The  other  actions  referred  to  in  the  section  which  have  been 

bracketed  out  have  been  taken  care  of  under  their  appropriate  heads. 


ARTICLE  38 
Foreclosure 

1633.  [§  68]  Code  of  Civil  Procedure,  §  1676  Pt.  Payment 
The  italicized  words  in  the  text  supply  the  references  and  com-  ^^'  t&xea, 

plete  the  sense.     .  ^^^^ 

ARTICLE  39  '*^' 

Frivolous  Pleading 

1634.  [§  69]  Code  of  Civil  Procedure,  §  537  Pt.  PVivolous 
The  italicized  words  in  the  text  supply  the  references  and  com-  P^®*^^^8 

plete  the  sense. 

ARTICLE  40 
Guardian  ad  Litem 

1635.  [§  70]  Code  of  Civil  Procedure,  §  3251  Pt.  Guardian 

ad  litem 

ARTICLE  41 
Increased  Costs 

1636.  [§  71]  Code  of  Civil  Procedure,  §  3257.  Increased 

costs 

1637.  [§  72]  Code  of  Civil  Procedure,  §  3248.  Increased 

costs 

1638.  [§  73]  Code  of  Civil  Procedure,  §  3258  Pt.  '  Increased 

costs 
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no.  1639- 
1648 


Increased 
disburse- 
ments 


Infant 

Costs  on  sal  e 
of  infant's 
real  e3tate. 

Costs  where 

several 

infants 

interested  in 

same 

premises 


XJosts  in 
lunacy  action 

Expenses  of 
reference  in 
lunacy  action 


ARTICLE  42 

Increased  Disbursements 

1639.  [§  74]  Code  of  Civil  Procedure,  §  3259. 

ARTICLE  43 

Infant 

1640.  [§  75]  Code  of  Civil  Procedure,  §  3249. 

1641.  [§  76]  General  Rules  of  Practice,  r.  58  Pt. 

1642.  [§  77]  General  Rules  of  Practice,  r.  58  Pt. 

ARTICLE  44 

Infant  and  Incompetent 

1643.  [§  78  ]  Code  of  Civil  Procedure,  §  2336  Pt. 

1644.  [§  79]  Code  of  Civil  Procedure,  §§  2333,  2334  Pt. 
The  last  sentence  is  §  2334  Pt. 


Lunacy  com-        1645.  [§  80]  General  Practice  Rules,  r.  71. 


missoners- 
fees 


■ 

t        i 


Injunction 


Injunction- 


ARTICLE  45 

Injunction 

1646.  [§  81]  Code  of  Civil  Procedure,  §  3251  Pt. 

The  bracketed  portion  of  the  text  appears  under  "Arrest." 

1647.  [§  82]  Code  of  Civil  Procedure,  §  2100  Pt. 

The  writ  of  prohibition  has  been  abolished  and  the  remedy  here- 
tofore obtained  by  prohibition  has  been  taken  care  of  by  an  "  action." 

The  text  preserves  the  costs  allowable  in  the  former  remedy  by 
"  prohibition." 


Interlocutory 
costs 


ARTICLE  46 

Interlocutory  Costs 

1648.  [§  83]  Code  of  Civil  Procedure,  §§  3232,  3233. 
The  italicized  words  of  the  text  are  intended  as  a  substitute 
for  the  bracketed  portion. 
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»  ARTICLE  47  nn.  1649- 

166» 

Interest 

1649.  [§  84]  Code  of  Civil  Procedure,  §  1211.  Interest  on 

judgment 

1650.  [§  85]  Code  of  Civil  Procedure,  §  1235.  Interest  on 

verdict,  re- 
port or 
decision 

1651.  [§  86]  Code  of  Civil  Procedure,  §  1904  Pt.  Interest  in 
The  italicized  words  in   the   text   complete   the   sense   and   are  action  by 

made  necessary  by  reason  of  the  separation  of  §  1904.  adminiatMfcor 

1652.  [§  87]  Code  of  Civil  Procedure,  §§  731  Pt.,  733  Pt.  Interest  after 

tender  ^ 

ARTICLE  48 

Interrogatories 

1653.. [§  88]  Code  of  Civil  Procedure,  §  3251.  Interroga- 

The   italicized   words   supply   the  references   and  complete  iJhe  *®"** 
sense. 

ARTICLE  49 

Jury 

1654.  [§  89]  Code  of  Civil  Procedure,  §  3313.  Trial  juror's. 

fees  in 
actions 

1655.  [§  90]  Code  of  Civil  Procedure,  §  3314  Pt.  Grand  and 
The  sentence  first   bracketed  in  the  text  has  been   provided  for  J^ial  juror's 

elsewhere  in  this  act  and  the  last  sentence  bracketed  out  has  been    ^^ 
inserted  in  the  County  Law. 

1656.  [§  91]  Code  of  Civil  Procedure,  §  3314  Pt.  ^^^'^^ 

1657.  [§92]  Code  of  Civil  Procedure,  §  3316.  Trial  juror'* 
Under  the  new  practice  a  ^*  warrant  "  of  attachment  is  known  as   ^®^®  in  special 

an  ''  order  ''  of  attachment.  proceedings 

1658.  [§  93]  Code  of  Civil  Procedure,  §  3315.  Juror's  extra 

compensa- 
tion 

1659.  [§  94]  Code  of  Civil  Procedure,  §  1069.  Spe6ial  jury 

1660.  [§  95]  Code  of  Civil  Procedure,  §  3314  Pt.  Payment  of 
The   italicized   words   supply   the   reference   and    complete   the  jury  fees 

sense  of  the  original  section. 
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nn.  1661- 
1668 

Claim  for 
juror's  fees 

Juror's  fees 
in  justice's 
court 


Fees  of 
justice  of 
the  peace 

Fees  of 
justice  of 
the  peace 


Creditor's 
action  to 
recover  for 
decedent's 
debt 
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1661.  [§  96]  Code  of  Civil  Procedure,  §  3331a. 


Libel 


1662.  [§  97]  Code  of  Civil  Procedure,  §  3326. 

ARTICLE  50 

Justice  of  the  Peace 

1663.  [§  98]  Code  of  Civil  Procedure,  §  3322  Pt. 

1664.  [§  99]  Code  of  Civil  Procedure,  §  3322  Pt. 

ARTICLE  51 

Legatee,  Heir  and  Devisee 

1665.  [§  100]  Code  of  Civil  Procedure,  §  1839  Pt.,  1847  Pt! 

The  italicized  words  of  the  text  supply  the  references  and  com- 
plete the  sense  of  the  original  section. 

ARTICLE  52 

Libel 

1666.  [§  101]  Code  of  Civil  Procedure,  §  3228,  subd.  3  Pt. 

The  actions  bracketed  out  in  the  tejct  have  been  provided  for 
elsewhere  under  their  appropriate  heads. 


Costs 


ARTICLE  53 

Life  Tenant 
1667.  [§  102]  Code  of  Civil  Procedure,  §  2316, 


Limitations 


ARTICLE  54 

Limitations 

1668.  [§  103]  Code  of  CivU  Procedure,  §  3228,  subd.  4  Pt. 

The  text  is  a  substitute  for  Code,  §  3228,  subd.  4. 

The  provisions  in  Code,  §  3228,  imposing  limitations  upon  the 
costs  recoverable  where  an  action  is  brought  in  a  court  of  higher 
jurisdiction  than  it  ought  to  have  been  brought  in,  have  been 
assembled  under  the   article   entitled   ^^  Limitations." 


Malicious  Prosecution 


619 


They  appear  in  the  code  under  the  head  of  plaintiff 's  "costs  of  nn.  1669- 
course  "  when  in  fact  no  costs  or  limited  costs  only  are  permitted              1676 
under  certain  conditions.  


1669.  [§  104]  Code  of  Civil  Procedure,  §  3228,  subd.  5  Pt.  Action 

brought  in 
supreme 
court  instead 
of  county 
court  of 
Albany 

1670.  [§  105]  Code  of  Civil  Procedure,  §  3228,  subd.  5  Pt.  Action 

brought  in 
supreme 
court  instead 
of  county 
court  of 
Kings 

1671.  [§  106]  Code  of   Civil    Procedure,    §  3228,    subd.   5    Pt.  Action 

as  amended  by  L.  1914,  ch.  80.  brought  in 

^  New  York 

city 


1672.  [§  107]  Code  of  Civil  Procedure,  §  3228,  subd.  5  Pt. 


ARTICLE  55 


Action 
brought  in 
supreme 
court  instead 
of  city  court 
of  New  York 


Malicious  Prosecution 

1673.  [§  108]  Code  of  Civil  Procedure,  §  3228,  subd.  3  Pt.  MaUcious 

The  actions  bracketed  out  in  the  text  appear  under  their  appropriate  prosecution 
heads  in  this  act. 


ARTICLE  56 


Motion 

1674.  [§  109]  Code  of  Civil  Procedure,  §  3251  Pt.  Motion  costs 
The  italicized  words  in  the  text  supply  the  references  and  com- 
plete the  sense  of  the  original  section. 

1675.  [§  110]  Code   of   Civil   Procedure,  §§   3236,  623   Pt.,  624  Discretion- 

Pt.,  827  Pt.,  1015  Pt.  ary  motion 

The  italicized  words  supply  the  references  in  the  original  section 
to  Code,  §§  623,  624,  827, 1015. 

1676.  [§  111]  Code  of  Civil  Procedure,  §  3251  Pt.  Motion  for 
The  bracketed  part  of  the  text  has  been  provided  for  elsewhere  Judgment 

and  the  italicized  words  have  been  inserted  to  supply  the  costs  y^dicT^^^* 
allowed  on  an  application  for  judgment  upon  a  special  verdict. 
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nn.  1677-         W77.  [§  112.]  Code  of  CivU  Procedure,  §  3261  Pt. 

1685       The  itaJicized. words  in  the  text  are  made  necessary  by  reason 
Moti  n  for       ^^  ^^^  separation  of  §  3251. 

new  trial 

upon  case  • 

CoUectionof        1678.  [§  113]  Code  of  Civil  Procedure,  §  779  Pt. 

motion  costs 


Costs  where 
several 
actions 
brought  in- 
stead of  one 


Municipal 
corporation 


New  trial 


ARTICLE  57 
Multiplicity  of  Actions 

1679.  [§  114]  Code  of  Civil  Procedure,  §  3231. 

The  italicized  words  in  the  text  supply  the  reference  to  Code, 
§  454,  in  the  original  section. 

ARTICLE  58 
Municipal  Corporation 

1680.  [§  115]  Code  of  Civil  Procedure,  §  3245. 

ARTICLE  59 
New  Trial 

1681.  [§  116]  Code  of  Civil  Procedure,  §  3251  Pt. 

The  bracketed  portion  of  the  text  has  been  provided  for  elsewhere. 


Oath  and 
acknowledg- 
ment 


Payments 
for  taxes, 
assessments 
and  water 
rates 

Fees  and 
expenses  of 
conunission- 
ers  and  ex- 
pense of 
survey 

Costs  and 
expenses  in 
partition 


ARTICLE  60 
Oath  and  Acknowledgment 

1682.  [§  117]  Code  of  Civil  Procedure,  §  3298. 

ARTICLE  61 
Partition 

1683.  [§  118]  Code  of  Civil  Procedure,  §  1676  Pt. 

The  italicized  words  in  the  text  supply  the  references  and  com- 
plete the  sense. 
The  bracketed  words  are  omitted  as  unnecessary. 

1684.- [§  119]  Code  of  Civil  Procedure,  §§  1555,  3299  Pt. 

The  italicized  words  of  the  text  complete  the  sense  and  are 
made  necessary  by  reason  of  the  consolidation  of  the  code  sections 
above  referred  to. 

1685.  [§  120]  Code  of  Civil  Procedure,  §§  1579  (first  two  sen- 
tences); 1559  (last  three  sentences). 
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ARTICLE  62  nn.  1686- 

1693 

Penalty  

1686.  [§  121.]  Code  of  CivU  Procedure,  §  3228,  subd.  3  Pt.  Penalty 

The  actions  bracketed  out  in  the  text  have  been   taken  care  of 
under  their  appropriate  heads 


ARTICLE  63 
People 

1687.  [§  122]  Code  of  Civil  Procedure,  §  3243.  People 

1688.  [§  123]  Code  of  Civil  Procedure,  §  3242.  People 
The  bracketed  portion  of  the  text  has  been  omitted  as  unnecessary, 

the  text  being  sufficiently  explicit  wrtbout  the  reference. 

1689.  [§  124]  Code  of  CivU  Procedure,  ^  3241.  People 

ARTICLE  64 

Poor  Person 

1690.  [§  125]  Code  of  Civil  Procedure,  §§  461,  467.  Poor  person 
The  italicized  part  of  the  text  supplies  the  references  and  com- 
pletes the  sense. 

The  bracketed  portion  in  the  last  paragraph  has  been  omitted 
as  unnecessary,  the  text  being  sufficiently  explicit  without  the  refer- 
ence. 

ARTICLE  65 
Printer 

1691.  [§  126]  Code  of  Civil  Procedure,  §  3317  as  amended  by  Printer's  fees 
L.  1914,  ch.  185. 

ARTICLE  66 

Publication 

1692.  [§  127]  Code  of  Civil  Procedure,  §  3251  Pt.  Service  by 

publication 

ARTICLE  67 

Receiver 

1693.  [§  128]  Code  of  Civil  Procedure,  §  3320  Pt.  Receiver 
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nn. 1694- 
1701 

Receiver 


1694.  [§  129]  Code  of  Civil  Procedure,  §  3320  Pt. 

The  bracketed  portion  of  the  text  has  been  provided  for  under 
appropriate  heads. 

It  has  been  deemed  best  to  separate  the  subjects  rather  than  to 
include  them  in  one  section  and  supply  the  change  by  cross-references. 


Recovery  of 
real  propert 


Recovery  of 
real  property 


Summary 
proceedings 


Answer  of 
title 


ARTICLE  68 

Recovery  of  Real  Property 

1695.  [§  130]  Code  of  Civil  Procedure,  §  1501  Pt. 

The  changes  in  the  text  supply  the  references  and  complete  the 
sense  of  the  orig  nal  section. 

1696.  [§  131]  Code  of  Civil  Procedure,  §  1518  Pt. 

The  italicized  words  in  the  text  complete  the  sense  and  are 
made  necessary  by  the  separation  of  §  1518. 

1697.  [§  132]  Code  of  Civil  Procedure,  §  2250  Pt. 

Summary  proceedings  have  been  converted  into  the  form  of  an 
action. 

The  costs  allowable  in  summary  proceedings  are  those  provided 
for  in  an  action  in  the  justice's  court  except  as  otherwi  e  provided 
in  the  section  and  this  feature  of  the  existing  practice  has  not  been 
changed. 


1698.  [§  133]  Codet)f  Civil  Procedure,  §  3235. 
The  *^  district ''  court  of  the  city  of  New  York  is  now  the 
ipal  "  court  of  that  city. 

ARTICLE  69 


mumc- 


Referee 

Referee's  fees       1699.  [§  134]  Code  of  Civil  Procedure,  §  3296. 

The  text  provides  for  the  fees  of  a  referee  in  proceedings  in  aid 
of  execution. 

This  proceeding  has  been  simplified  and  broadened  in  its  scope 
and  the  limitations  indicated  in  the  text  are  designed  to  meet  the 
proposed  simplification  of  the  practice  in  this  respect. 


Referee's  fees 
on  sale  of 
real  property 


1700.  [§  135]  Code  of  Civil  Procedure,  §  3297. 


ARTICLE  70 


Register's 
fees 


Register 

1701.  [§  136]  Code  of  Civil  Procedure,  §3306. 
The  bracketed  portion  of  the  text  has  been  taken  care  of  elsewhere 
in  this  act. 


Retaxation 
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ARTICLE  71 

Retaxation 

1702.  [§  137]  Code  of  Civil  Procedure,  §  3264  Pt. 

The  bracketed  words  in  the  text  are  oraitted  qs  unnecessary. 

1703.  [§  138]  Code  of  Civil  Procedure,  §  3264  Pt. 


nn.  1702- 
1712 

Retaxatio  n 


Credit  on 
retaxation 


ARTICLE  72 

Satisfaction  of  Judgment 

1704.  [§  139]  Code  of  Civil  Procedure,  §  2455. 

1705.  [§  140]  Code  of  Civil  Procedure,  §  2456. 

ARTICLE  73 

Scandalous  Matter 

1706.  [§  141]  Code  of  Civil  Procedure,  §  545  Pt. 

The  italicized  words  are  intended   to  supply   the  use  of 
word  *'  thus  "  in  the  original  section. 


Judgment 
creditor's 
costs 

Judgment 

debtor's 

costs 


Scandalous 
the    pleading 


ARTICLE  74 

School  Officer 
1707.  [§  142]  Code  of  Civil  Procedure,  §  3244. 


School  officer 


ARTICLE  75 

Security  for  Costs 

1708.  [§143]  Code  of  Civil  Procedure,  §  3268;  Greater  New  York  Security 
Charter,  §  1345.  The  italicized  words  are  from  the  New  York  ^""^  ^""^^^ 
Charter. 


1709.  [§  144]  Code  of  Civil  Procedure,  §  3269. 

1710.  [§  1451  Code  of  Civil  Procedure,  §  3270. 

1711.  [§  146]  Code  of  Civil  Procedure,  §  3271 


1712.  [§  147]  Code  of  Civil  Procedure,  §  3272. 


Security 
for  costs 

Security 
for  costs 

Security 
for  costs 

Order  for 
security 
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nn.  1713-         1713.  [§  148]  Code  of  CivU  Procedure,  §  3273. 
1723 


I 


Undertaking 
for  security 

Exception  to 
sureties  upon 
undertaking 
for  costs 

Justification 
of  sureties  ■ 
upon  under- 
taking for 
costs 

Allowance  of 
sureties  upon 
undertaking 
for  costs 

Additional 
security  for 
costs 

Dismissal  of 
complaint 
for  failure  to 
give  security 

Attorney's 
liability  for 
costs 

Special 
proceedings 


Seduction 


1714.  [§  149]  Code  of  Civil  Procedure,  §  3274  Pt. 


1715.  [§  150]  Code  of  Civil  Procedure,  §  3274  Pt. 

The   italicized  words  in  the  text  supply   the  omission  of   the 
word  "  such ''  in  the  original  section. 

1716.  [§  151]  Code  of  Civil  Procedure,  §  3275. 

The  bracketed  part  of  the  text  has  been  omitted  as  unnecessary, 
being  covered  by  the  Civil  Practice  Rules. 

1717.  [§  152]  Code  of  Civil  Procedure,  §  3276. 

The   italicized   words  in  the  text  supply  the  references  in  and 
complete  the  sense  of  the  original  section. 

1718.  [§  153]  Code  of  Civil  Procedure,  §  3277. 

The  italicized  words  in  the  text  supply  the   references  in  and 
complete  the  sense  of  the  original  section. 

1719.  [§  154]  Code  of  Civil  Procedure,  §  3278. 

The  italicized   words  in  the  text  supply  the   references  in  and 
complete  the  sense  of  the  original  section. 

1720.  [§  155]  Code  of  Civil  Procedure,  §  3279  Pt. 


ARTICLE  76 

Seduction 

1721.  [§  156]  Code  of  Civil  Procedure,  §  3228,  subd.  3  Pt. 
The  actions  bracketed  out  in  the  text  have  been  taken  care  of 
elsewhere  in  this  act  under  their  appropriate  heads. 


Separation 


ARTICLE  77 
Separation 
1722.  [§  157]  Code  of  Civil  Procedure,  §  1769  Pt. 


Costs  upon 
settlement 


ARTICLE  78 
Settlement 

1723.  [§  158]  Code  of  Civil  Procedure,  §  3260. 
The    italicized    words    supply    the    references    in    the    original 
section. 
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ARTICLE  79  nn,  1724- 

1731 

Shebiff  

1724.  [§  159]  Code  of  Civil  Procedure,  §§  3307,  3308.  Sheriff's  fees 
The  changes  in  the  text  supply  the  references  in  and  complete 

the  sense  of  the  original  sections. 

1725.  [§  160]  Code  of  Civil  Procedure,  §  3309.  Collection  of 

sheriff's  fees 
on  execution 

1726.  [§  161]  Code  of  Civil  Procedure,  §  677  Pt.  Costs  where 
The  italicized  words  in  the  text  supply  the  references  in  the  sheriff  a 

original  section  and  are  made  necessary  by  the  separation  of  §  677.  ^*^  ^ 


ARTICLE  80 

Slander 

1727.  [§  162]  Code  of  Civil  Procedure,  §  3228,  subd.  3  Pt.  Slander 
The  actions  bracketed  out  in  the  text  are  taken  care  of  elsewhere 

in  this  act  under  their  appropriate  heads. 

ARTICLE  81 

Special  Proceeding 

1728.  [§  163]  Code  of  Civil  Procedure,  §  3240.  Special 

proceeding 

ARTICLE  82 

Stay  for  Non-payment 

1729.  [§  164]  Code  of  Civil  Procedure,  §  779  Pt.  Stay  for 
The  italicized  words  in  the  text   complete  the   sense   and   are  o?costJ°^^'^* 

made  necessary  by  reason  of  the  separation  of  Code,  §  779. 

ARTICLE  83 

Stenographer 

1730.  [§  165]  Code  of  Civil  Procedure,  §  3311  Pt.  Stenographer 

ARTICLE  84 

Submission 

1731.  [§166]  Code  of  Civil  Procedure,  §  1281  Pt.  Submission 
The  italicized  words  in  the  text  take  the   place  of  the  word 

''thereof  ''  which  is  bracketed  out  of  the  original  section. 
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nn.  1732- 
1743 


Substituted 
parties 


ARTICLE  85 

Substituted  Parties 

1732.  [§  167]  Code  of  Civil  Procedure,  §  1426  Pt. 
The  italicized  words  complete  the  sense  of  the  text  and  are 
made  necessary  by  reason  of  the  separation  of  §  1426. 


Taxation 


Notice  of 
taxation 

Review  of 
taxation 

Duty  of  tax- 
ing officer 

Taxation  of 
officer's  fees 


ARTICLE  86 
Taxation 

1733.  [§  168]  Code  of  Civil  Procedure,  §  3262  Pt. 

The  italicized  words  take  the  place  of  the  reference  to  Code, 
§  3252,  in  the  original  section. 

1734.  [§  169]  Code  of  Civil  Procedure,  §  3263. 

1735.  [§  170]  Code  of  Civil  Procedure,  §  3265. 

1736.  [§  171]  Code  of  Civil  Procedure,  §  3266.  ] 

1737.  [§  172]  Code  of  Civil  Procedure,  §  3287. 


ARTICLE  87 
Tender  and  Offer 

1738.  ^§  173]  Code  of  Civil  Procedure,  §  733  Pt. 
The  changes  in  the  text  supply  the  references  in  and  complete 

the  sense  of  the  original  section.  -^ 

1739.  [§  174]  Code  of  Civil  Procedure,  §  734  Pt.    . 
The  italicized  words   in   the   text    complete    the   sense  of    the 

original  section  and  are  made  necessary  by  reason  of  the  separation 
of  §  734. 

Costs  after  1740.  [§  175]  Code  of  Civil  Procedure,  §§  738  Pt.,  739  Pt. 

rejected  offer       The  italicized  words  in  the  text  are  made  necessary  by  reason 
of  judgment     ^^  ^j^^  consolidation  of  parts  of  the  sections  above  mentioned. 


Costs  after 
tender 


Costs  after 

accepted 

tender 


Term  fee 
Term  fee 
Term  fee 


ARTICLE  88 

Tekm  Feb 

1741.  [§  176]  Code  of  CivU  Procedure,  §  3251  Pt. 

1742.  [§  177]  Code  of  Civil  Procedure,  §  3251  Pt. 

1743.  [§  178]  Code  of  Civil  Procedure,  §  3251  Pt. 


Transfer  of  Claim  527 

ARTICLE  89  nn.  1744- 

1751 

Transfer  of  Claim  

1744.  [§  179]  Code  of  Civil  Procedure,  §  3247.  Transferor 
The  changes  in  the  text   supply   the   reference  in  the  original  ^^*^°^ 

section. 

ARTICLE  90 

Trial 

1745.  [§  180]  Code  of  Civil  Procedure,  §  3251  Pt.  Trial 
The  changes  in  the  text  supply  the  reference  in  the  original  section 

to  Code,  §  194. 

1746.  [§  181]  Code  of  Civil  Procedure,  §  3251  Pt.  Trial 


ARTICLE  91 

Trustee 

1747.  [§  182]  Code  of  Civil  Procedure,  §  3320  Pt.  Trustee's  fees 

ARTICLE  92 

Unreasonable  Defense 

1748.  [§  183]  Code  of  Civil  Procedure,  §  423  Pt.  Unreason- 
The  italicized  words  take  the  place  of  the  word  "so"   in  the  *^^®  ^^^^"^ 

original  section. 

« 

ARTICLE  93 

Waste 

1749.  [§  184]  Code  of  Civil  Procedure,  §  1445  Pt.  ^^^ 
The  italicized  words  complete  the  sense  of  the  original  section 

and  are  made  necessary  by  reason  of  the  separation  of  the  original 
section  above  referred  to. 

ARTICLE  94 

Witness 

1750.  [§  185]  Code  of  Civil  Procedure,  §  3318.  Witness  fees  ' 

1751.  [§  186]  Code  of  Civil  Procedure,  §  3319.  Witness  fee 
The  italicized  words  supply  the  reference  in  the  original  section  ^^  depositioa 

to  Code,  §  3227. 
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nn.  1752- 
1756 


Party  and 
attorney  as 
witness 

Witness  fees 
in  justices's 
court 


1752.  [§  187]  Code  of  CivU  Procedure,  §  3288. 


1753.  [§  188]  Code  of  Civil  Procedure,  §  3327. 


ARTICLE  95 


Construction 


Criminal 
action  and 
proceeding 


Existing 
costs,  fees 
and  disburse- 
ments pre- 
served 


Construction  and  Effect 

1754.  [§  189]  Code  of  Civil  Procedure,  §§  3250,  3261,  3330,  3331. 
The  changes  in  the  text  are  made  necessary  by  reason  of  the 

consolidation  of  the  sections  above  mentioned. 

Section  3331  is  unnecessary  since  there  has  been  no  change  made 
in  costs,  fees,  disbursements  or  interest  by  the  act. 

The  following  sections  have  been  omitted,  being  covered  by  the 
text: 

"This  article  does  not  afifect  any  provision  contained  elsewhere  in  this  ax^t,  or  in 
any  other  statute  remaining  unrepealed  after  this  act  takes  effect,  whereby  the 
amount  of  costs  is  specially  fixed,  in  a  particular  case,  otherwise  than  as  prescribed 
in  this  article."     (Code,  §  3261) 

'The  allowance  of  a  fee,  by  this  title,  does  not  apply  to  a  case,  where  special  pro- 
vision is  otherwise  made  by  statute  for  compensation  for  a  particular  service." 
(Code,  §  3330) 

"Where  an  officer  has,  when  this  title  takes  effect,  commenced  the  performance 
of  a  service,  for  which  a  fee  is  allowed  by  the  statutes  heretofore  in  force,  he  is  entitled 
to  the  fee  so  allowed,  for  the  completion  of  that  service,  and  he  is  not  entitled  to  the 
fee  for  the  same,  or  a  corresponding  service,  allowed  by  this  title."     (Code,  §  3331) 

1755.  [§  190]  Code  of  Civil  Procedure,  §  3332. 

The  change  of  the  word  '*  title  *'  to  "  act  "  is  rendered  necessary 
by  reason  of  the  making  of  a  separate  act  of  the  subject  of  costs,  fees, 
disbursements  and  interest. 

1756.  [§  191]  New. 


County  Law  ""•  ^^^^~ 

1757.  A  large  amount  of  material  from  the  Code  of  Civil  Procedure  General  note 
relating  to  the  sheriff,  coroner,  county  clerk  and  county  treasurer 

has  been  assigned  to  the  County  Law. 

The  idea  underlying  the  assignment  was  that  one  would  expect 
to  find  in  the  County  Law  provisions  relating  to  the  powers  and 
duties  of  the  sheriff,  coroner,  county  clerk  and  county  treasurer 
which  are  now  treated  in  the  Code  of  Civil  Procedure. 

At  first  blush  it  may  seem  that  some  of  these  provisions  are  of  a 
procedural  character  but  upon  reflection  it  will  appear  that  they 
relate  to  matters  which  mainly  concern  the  officers  mentioned  and 
only  incidentally  concern  persons  who  may  be  interested  in  the  per- 
formance of  the  duties  devolved  upon  these  officers. 

In  view  of  the  large  number  of  provisions  applicable  to  the  sheriff 
and  the  coroner  which  were  found  in  the  Code  of  Civil  Procedure, 
it  was  deemed  advisable  to  separate  article  10  of  the  County  Law, 
which  treats  of  sheriffs  and  coroners,  into  two  articles,  one  relating 
to  the  sheriff  and  the  other  to  the  coroner. 

The  provisions  that  have  been  assigned  to  the  article  relating  to 
the  sheriff  include  matters  relating  to  that  officer  generally  and  many 
that  relate  to  his  powers  and  duties  with  respect  to  the  subject  of 
*'  arrest,**  "  attachment,'*  **  replevin  **  and  **  execution.** 

For  convenience  the  provisions  from  the  Code  of  Civil  Procedure 
assigned  to  the  article  relating  to  the  sheriff  have  been  sub-divided 
into  the  heads  "  generally,**  '*  arrest,**  ^^  attachment,**  **  replevin,*' 
'*  execution.** 

Wherever  provisions  in  the  code  apply  to  officers  generally  although 
they  may  include  officers  mentioned  in  the  County  Law,  they  have 
been  assigned  to  the  Public  Officers  Law. 

Very  often  in  the  classification  of  material  it  will  be  found  that 
certain  matter  may  be  appropriately  assigned  to  more  than  one 
head  and  it  is  then  a  question  of  convenience  rather  than  of  theoretical 
classification. 

The  main  principle  underlying  the  distribution  of  matter  was  to 
assign  to  a  general  head  only  matter  that  related  to  that  subject  as 
a  general  topic  and  to  distribute  to  individual  heads  so  far  as  prac- 
ticable matter  that  related  to  particular  subjects. 

With  suitable  cross  references  this  method  was  found  the  most 
convenient  and  practicable  and  has  been  generally  followed. 

ARTICLE  8 

County  Treasurers 

1758.  [§  153]  County  Law,  §  153,  with  Code  of  Civil  Procedure,  Action  on 
§  1887  Pt.  incorporated.    The  remainder  of  Code,  §  1887,  has  been  treasurer's 
omitted,  being  covered  by  Civil  Practice  Rules  relating  to  service  of  bond 
papers. 

[529] 


530 


County  Law  Notes 


§§  1759- 
1768 


Non-payment 
of  money 
collected 


ARTICLE  5 A 

Rights  and  Limitations  of  action  against  sheriff  and  other  officer 
1759.  [§  81]  Code  of  Civil  Procedure,  §  383  Pt. 


Failure  of  1760.  [§  82]  Code  of  Civil  Procedure,  §  102  Pt. 

^th"^  ffi^  ^^®  remainder  of  the  section  relating  to  the  manner  of  the  execu- 

te serve  and     *^^^  ^^^  return  of  process  has  been  assigAed  to  the  County  Law  so 
return  process  far  as  it  relates  to  the  sheriff,  and  to  the  Public  Officers. Law  so  far 

as  it  relates  to  "  other  officers." 


Liability  of 
officer  for 
failure  to 
execute 
mandate 


Successor's 
title  to 
money,  e'c, 
deposited 

Annual 
report 

County  treas- 
urer of  Erie 


1761.  [§  83]  Code  of  Civil  Procedure,  §  103. 

This  section  is  not  affected  by  Code  of  Civil  Procedure,  §  3347, 
subd.  1. 

ARTICLE  8 

County  Treasurers 

1762.  [§  154]  Code  of  Civil  Procedure,  §  750. 


1763.  [§  155]  Code  of  Civil  Procedure,  §  753. 

1764.  [§  156]  Code  of  Civil  Procedure,  §  181a. 
The  text  does  not  require  the  incorporation  of  Code  of  Civil  Pro- 


Tr^Z  ^'  ^    cedure,  §  3347,  subd.  1. 


arrests 


Clerk  not  to 
file  certain 
papers 

Transmission 
of  papers 
upon  change 
of  place  of 
trial 

Filing  and 
indexing 
notice  of 
pendency 

Cancellation 
of  notice  of 
pendency 


The  italicized  words  supply  the  omission  of  the  reference  in  the 
original  section. 

ARTICLE  9 

County  Clerk 

1765.  [§  170]  General  Rules  of  Practice,  r.  19  Pt. 

1766.  [§  171]  Code  of  Civil  Procedure,  §  988  Pt. 


1767.  [§  172]  Code  of  Civil  Procedure,  §  1672  Pt. 

The  italicized  words  are  intended  to  supply  the  omission  of  the 
word  *^  such  "  in  the  original  section. 

1768.  [§  173]  Code  of  Civil  Procedure,  §  1674  Pt. 

The  italicized  words  are  intended  to  preserve  the  sense  of  the 
original  section  of  which  the  text  formed  a  part. 
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1769.  [§  174]  Code  of  Civil  Procedure,  §  1245  Pt.  nn.  1769- 

Code  of  Civil  Procedure,  §  1236  Pt.,  omitted,  being  sufficiently  1779 

covered  by  the  text :  ;T~7Tr — T 

'^  Docket  book 

"  The  clerk  shall,  in  addition  to  the  docket-books  required  to  be  kept  by  law,  keep    for  judg- 
a  book,  styled  the  "  judgment-book,"  in  which  he  shall  record  all  judgments  entered   ments 
in  his  office."     (Code,  §  1236  Pt.) 

1770.  [§  175]  Code  of  Civil  Procedure,  §§  1246,  1272.  Docket  of 
The  italicized  words  incorporate  the  limitation  of  Code,  §  1272.  Judgment 
The  reference  is  undoubtedly  to  §  1245  and  not  §  1245a. 

Code  of  Civil  Procedure,  §  1272  repealed,  having  been  incorporated 
in  the  appropriate  sections  limited  by  it: 

'*  This  article  applies  only  to  a  judgment,  wholly  or  partly  for  a  sum  of  money, 
or  directing  the  payment  of  a  sum  of  money;  and  to  an  execution  issued  upon  such 
a  judgment."     (Code,  §  1272). 

1771.  [§  176]  Code  of  Civil  Procedure,  §  1936  Pt.  Docket  of 

judgment 
against  joint 
debtors 

1772.  [§  177]  Code  of  Civil  Procedure,  §  1245  Pt.  '    :':       .  Judgment 

dockets  and 
card  index 
for  New  York 
county 

1773.  [§  178]  Code  of  Civil  Procedure,  §§  1321  Pt.,  (jSrst  three  Docket  of 
sentences);  1322  (remainder).    •  reversed  or 

modified 
judgment 

1774.  [§  179]  Code  of  Civil  Procedure,  §  1245a  Pt.  Current 
The  bracketed  words  have  been  taken  care  of  in  the  Civil  Practice  docket  books 

r>    1  and  flat  filing 

-^^^®S-  for  New  York 

county 

1775.  [§  179a]  Code  of  Civil  Procedure,  §  2470.  Receiver's 

docket 

1776.  [§  179b]  Code  of  Civil  Procedure,  §§  1247  Pt.,  1272.  Transcript  of 
The  words  "  by  law  "  are  intended  merely  as  a  substitute  for  i^dg"^®"^* 

the  words  'Mn  the  last  section"  and  render  unnecessary  Code,  §  1272. 

1777.  [§  179c]  Code  of  Civil  Procedure,  §§  1247  Pt.,  1272.  Docketing 
The  words  **  by  law  "  are  intended  as  a  substitute  for  the  words  transcript 

*'in  the  last  section"  and  render  unnecessary  Code,  §  1272. 

1778.  [§  179d]  Code  of  Civil  Procedure,  §  1258.  Transcript  of 
The  italicized  words  in  the  text  merely  preserve  the  sense  of  ?^sp«^d®jl 

,1  .   .      ,         ,.  ^     IT  judgment 

the  origmal  section. 

1779.  [§  179e]  Code  of  Civil  Procedure,  §  344  Pt.     The  remainde^  FiHng  papers 

of  the  section,  except  the  portion  in  the  Judiciary  Law,  has  been  J.^j^^j^i°^f 

omitted.  cause  to 

another 
county 
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nn. 1780- 
1794 

DesigDAtion 
for  service 
and  revoca- 
tion thereof 

Date  of  filing 

judgment- 

roU 

Action 
against  clerk 
for  failure 
to  dockeet 
judgmnt 

Certified 
copy  of 
satisfied 
execution 

Reversal, 
vacation  or 
satisfaction  of 
judgment 


1780.  [§  179f]  Code  of  Civil  Procedure,  §  430  Pt. 


1781.  [§  179g]  Code  of  CivU  Procedure,  §  1239  Pt. 

1782.  [§  179h]  Code  of  Civil  Procedure,  §§  1248, 1272.  The  under- 
scored words  a^e  made  necessary  to  provide  for  the  limitation  con- 
tained in  §  1272. 

1783.  [§  179i]  Code  of  Civil  Procedure,  §  1266  Pt. 
The  italicized  words  are  intended  to  preserve  the  sense  of  tho 

original  section. 

1784.  [§  179j]  Code  of  Civil  Procedure,  §§  1267,  1272. 
The  italicized  words  are  intended  to  supply  the  reference  in  Code, 

§  1272. 
The  bracketed  words  have  been  omitted  as  unnecessary. 

ARTICLE  10 

Sheriffs 
a.  Generally 
Election,  etc.,       1785.  [§  180]  County  Law,  §  180  without  change. 

of  dieriff 

Under  sheriflf        1786.  [§  181]  County  Law,  §  181  without  change. 


1787.  [§  182]  County  Law,  §  182  without  change. 

1788.  [§  183]  County  Law,  §  183  without  change. 

1789.  [§  184]  County  Law,  §  184  without  change. 

1790.  [§  185]  County  Law,  §  185  without  change. 

1791.  [§  186]  County  Law,  §  186  without  change. 


Deputies 

Custody 
ol  jails 

SheriflF's 
offices 

Fees  for 
services 

Kemoval  of 
sheriff 

New  sheriff  1792.  [§  186a]  County  Law,  §  195  without  change. 

Service  of  1793.  [§  186b]  Code  of  Civil  Procedure,  §  425  Pt. 

summons  by 
sheriff 

Deliv^of  1794.  [§  186c]  Code  of  Civil  Procedure,  §  101  Pt. 

minute  of  The  portion  of  this  section  relating  to  any  other  officer  than  the 

^^^'flTto**'     sheriff  has  also  been  placed  in  the  Public  Officers  Law. 
perM)n  8«v«d       This  section  is  not  affected  by  Code  of  Civil  Procedure,  §  3347, 

subd.  1. 
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1795.  [§  186d]  Code  of  Civil  Procedure,  §§  131  Pt.,  3347  subd.   §§  1795^ 

1  Pt.  1805 

Delivery  to 
prisoner  of 
paper  eerved 
on  sheriff 

1796.  [§  186e]  Code  of  Civil  Procedure,  §  131  Pt.  Action 

against  shenfiT 
for  non- 
deliyei*y  of 
paper  to 
prisoner 

1797    [§  186f]  Code  of  Civil  Procedure,  §  100.  Delivery  of 

This  section  is  not  affected  by  Code  of  Civil  Procedure,  §  3347,  minute  of 

subd.  1.  mandate  by 

sheriff 

1798.  [§  186g]  Code  of  Civil  Procedure,  §  102  Pt.  Execution 
The  remainder  of  the  section  relates  to  the  recovery  of  damages  *?^  return 

for  a  violation  of  the  section  and  has  been  assigned  to  the  Civil  shwiff^'^^  ^ 
Rights  Law. 

1799.  [§  186h]  Code  of  Civil  Procedure,  §  681.  Return  of 

inventory 

1800.  §  186i]  Code  of  Civil  Procedure,  §  2448.  Payment  of 

money  and 
ddivery  of 
property  to 
sheriff 

1801.  [§  186j]  Code  of  Civil  Procedure,  §  675.  Payment 

into  court 

1802.  [§  186k]  Code  of  Civil  Procedure,  §  676.  Payment, 

release  and 
delivery  of 
property 

1803.  [§  1861]  Code  of  Civil  Procedure,  §  157  Pt.  Action    • 
The  portion  of  this  section  relating  to  the  confinement  of  prisoners  *8**^^*  sheriff^ 

has  been  placed  in  the  Prison  Law,  §  361,  and  that  part  relating  to  finement  of" 
the  penalty  for  failure  to  keep  prisoners  apart  has  been  placed  in  prisoner 
the  Penal  Law,  §  1699. 

1804.  [§  186m]  Code  of  Civil  Procedure,  §  158.  Action 

against  sheriff 
for  escape  of 
prisoner 

1805.  [§  186n]  Code  of  Civil  Procedure,  §  111  Pt.  Discharge  of 
The  remainder  of  the  section  relates  to  the  length  of  the  term  of  °jy^  prisoner 

imprisonment  of  civil  prisoners  and  has  been  placed  in  this  article  of  term'^of^^ 
under  ''arrest/'  §  187i.  imprison*^- 

The  italicized  matter  supplies  the  reference  in  the  original  sec-  ment 
tion. 

Code  of  Civil  Procedure,  §  3347,  subd.  1  is  covered  by  the  text. 
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§§  1806- 
1816 

Sale  of  real 
property  by 
sheriff  with- 
out notice 

Sheriff's 
bond 

Sheriff's 
failure  to 
pay  money 
into  eourt 


1806.  [§  I860]  Code  of  Civil  Procedure,  §  1436. 


1807.  [§  186p]  Code  of  Civil  Procedure,  §  588. 

1808.  [§  186q]  Code  of  Civil  Procedure,  §  583  Pt. 


Action  on  1809.  [§  186r]   Code  of  Civil  Procedure,  §  1880.     The  bracketed 

sheriff's  bond    ^Qf^jg  have  been  omitted  as  an  unnecessary  detail  of  practice. 


Defence  of 
sureties 

Ratable  dis- 
tribution of 
money  col- 
lected from 
sheriff's 
sureties] 

Limitation 
of  action  gen- 
erally against 
sheriff 

Service  of 
order  of 
arrest 

Payment  into 
court  by 
sheriff  of 
deposit  given 
by  arrested 
person 


1810.  [§  186s]  Code  of  Civil  Procedure,  §  1884  Pt. . 

1811.  [§  186t]   Code  of  Civil  Procedure,  §  1885.     The  italicized 
words  are  intended  to  supply  the  reference  in  Code,  §  1889. 


Shetiff's 
return  to 
order  of 
arrest 

Discharge  of 
sheriff  upon 
allowance 
of  bail 


1812.  [§  186u]  Code  of  Civil  Procedure,  §  385  Pt. 

b.  arrest 

1813.  [§  187]  Code  of  Civil  Procedure,  §§  551  Pt.,  562  Pt.,  563. 


1814.  [§  187a]  Code  of  Civil  Procedure,  §  583  Pt.,  and  other  sections 
from  the  code  have  been  placed  in  the  County  Law  because  they 
relate  to  the  powers  and  duties  of  the  sheriff,  and  can  be  consulted  as 
conveniently  by  the  sheriff  in  that  law  as  in  the  Code  of  Civil  Pro- 
cedure where  they  only  serve  to  obscure  the  more  important  pro- 
visions of  practice.  This  section  might  have  been  assigned  to  the 
heading  "Interlocutory  provisions  —  Payment  into  and  out  of 
court, ^'  but  for  the  reason  above  given  it  has  been  placed  in  the 
County  Law  where  other  provisions  relating  to  the  sheriff  may  be 
found. 

1815.  [§  187b]  Code  of  Civil  Procedure,  §  590. 


1816.  [§  187c]  Code  of  Civil  Procedure,  §  581  Pt. 
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1817.  [§  187d]  Code  of  Civil  Procedure,  §  687  nn.  1817- 

The  .words  "except  in  an  action  to  recover  a  chattel"  stricken  1831 

out  for  the  sake  of  uniformity  of  practice.  rr  .^, 

liability  as 
bail 

;    1818.  [§  187e]  Code  of  Civil  Procedure,  §  595.  •     Sheriff's 

rights  and 
«         liabilities 
as  bail 

1819.  [§  187f]  Code  of  Civil  Procedure,  §  577  Pt.  Return  after 

bail  given 

1820.  [§  187g]  Code  of  Civil  Procedure,  §  589.  fall^to 

justify 

1821.  [§  187h]  Code  of  Civil  Procedure,  §  168.  Action 

against  sheriff 
for  escape 

1822.  [§  187i]  Code  of  Civil  Procedure,  §  111  Pt.  ag^^i  sheriff 

for  escape  of 
prisoner 

1823.  [§  187i]  Code  of  Civil  Procedure,  §§  177,  3347,  subd.  1  Pt.  Defence  by 

sheriff  for 
escape 

c.  attachment 

1824.  [§188]  Code  of  Civil  Procedure,  §  644.  ^  Sheriff's 

levy  under 
attachment 

1825.  [§  188a]  Code  of  Civil  Procedure,  §  698  Pt.,  has  been  separated  Sheriff's 
from  the  rest  of  the  section  for  convenience  and  a  reference  made  execution  of 
to  the  exceptions  to  the  general  rule  stated  in  the  original  section.       ittachment 

The  matter  in  the  section  related  to  (a)  domestic  vessels,  (b)  part- 
nerships and  (c)  sheriff's  execution  of  a  junior  order  of  attachment. 
These  three  subjects  should  be  assigned  to  their  appropriate  laws. 

1826.  [§  188b]  Code  of  Civil  Procedure,  §  648.  JfZT'' 

cause  oi 
action 

1827.  [§  188c]  Code  of  Civil  Procedure,  §  649.  Manner  of 

levy  under 
attachment 

1828.  [§  188d]  Code  of  Civil  Procedure,  §  697.  Preference  of 

attachment 

1829.  [§  188e]  Code  of  Civil  Procedure,  §  650.  S^iStfa  °' 

property 

1830.  [§  188f]  Code  of  Civil  Procedure,  §  651.  S'tol^r^" 

in  property 

1831.  [§  188g]  Code  of  Civil  Procedure,  §  712.  Return  when 

attachment 
vacated 
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CooNTY  Law  Notbs 


nn.  1832- 
1840 

Inventory  of 
property 

Collection  of 
debts 

Delivery  by  \ 
sheriff  of 
property 
attftohed 

Retention  by 

sheriff  of 

property 

attached 

pending 

justification 

of  sureties 

Care  by 

sheriff  of 
property 
attached 

Suit  by 
sheriff  in 
aid  of 
attachment 


1832.  [§  188h]  Code  of  Civil  Procedure,  §  654. 


Replevy  of 
part  oiJy 

Return  by 
sheriff 

Delivery  by 
sheriff  of 
chattel  in 
replevin  to 
plaintiff  or 
defendant 


1833.  [§  188i]  Code  of  Civil  Procedure,  §  655  Pt. 
18^4.  [§  188j]  Code  of  Civil  Procedure,  §§  709,  710  Pt. 


1835.  [§  188k]  Code  of  Civil  Procedure,  §  691. 

The  former  practice  has  been  changed  so  as  to  require  the  justi- 
fication of  an  undertaking  to  discharge  an  attachment  to  be  made 
before  the  court  or  a  judge  instead  of  the  sheriff. 

The  purpose  of  the  change  is  to  make  the  practice  in  relation  to 
bonds  and  undertakings  as  uniform  as  possible. 

1836.  [§  188  1]  Code  of  Civil  Procedure,  §  674. 


1837.  [§  188m]  Code  of  Civil  Procedure,  §  655  Pt.,  might  be 
assigned  to  Civil  Rights  Law,  but  it  relates  only  to  the  sheriff  and 
for  convenience  has  been  placed  in  the  County  Law  with  the  other 
powers  and  duties  of  the  sheriff. 

The  provisions  in  the  code  of  civil  procedure  relating  to  a  claim 
of  a  third  party  to  property  attached  have  been  placed  intact  in  the 
County  Law  under  the  article  relating  to  the  sheriff  under  the  sub- 
division "  attachment." 

This  proceeding  is  one  taken  before  the  sheriff  and  is  distinct 
from  a  proceeding  in  court  and  for  that  reason  has  been  removed 
from  the  code  of  civil  procedure  to  the  County  Law  and  placed 
under  its  most  appropriate  head, 

d.  replevin 

1838.  [§  189]  Code  of  Civil  Procedure,  §  1698. 

1839.  [§  189a]  Code  of  Civil  Procedure,  §§  1715,  1716. 

1840.  [§  189b]  Code  of  Civil  Procedure,  §  1706.  The  last  sentence 
has  been  omitted  as  unnecessary  in  view  of  the  change  made  in  the 
practice  whereby  the  chattel  is  replevied  by  the  sheriff  under  an 
order  supported  by  an  undertaking. 

"  When  the  chattel  is  delivered  by  the  sheriff  to  either  party,  as  prescribed  in  this 
section,  the  sheriff  ceases  to  be  responsible  for  the  sufficiency  of  the  sureties  of  either 
party;  until  then,  he  is  responsible  for  the  sufficiency  of  the  sureties  of  the  plaintiff 
or  of  the  defendant,  as  the  case  may  be."     (Code,  §  1706  Pt.) 

Code  of  Civil  Procedure,  §  1708  omitted  for  like  reason. 
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1841.  [§  189c]  Code  of  Civil  Procedure,  §  1702. 


1842.  J§  189d]  Code  of  Civil  Procedure,  §§  1700,  1701. 

1843.  [§  189e]  Code  of  Civil  Procedure,  §  1707. 


1844.  [§  189f]  Code  ot  Civil  Procedure,  §  1710  Pt. 


1845.  [§  189g]  Code  of  Civil  Procedure,  §  1710  Pt 

e.  execution 

1846.  [§  190]  Code  of  Civil  Procedure,   §  708. 


1847.  [§  190a]  Code  of  Civil  Procedure,  §  598. 

The  italicized  words  take  the  place  of  the  bracketed  words. 


1848.  [§  190b]  Code  of  Civil  Procedure,  §  1363. 


1849.  [§  190c]  Code  of  CivU  Procedure,  §  1384  Pt. 


1850.  [§  190d]  Code  of  Civil  Procedure,  §  1388  Pt. 


1851.  [§  190e]  Code  of  Civil  Procedure,  §  1388  Pt. 


1852.  [§  190f]  Code  of  Civil  Procedure,  §  1732. 


nn.  1841- 
1853 

Care  of 

replevied 

chattel 

Execution  of 
replevin 

Action  for 
misdelivery 
by  sheriff  in 
replevin 

Action 

against  sheriff 
by  third 
party 

Limitation 
of  action 
against  sheriff 
by  third 
party 

Satisfaction 
of  judgment 
where 
attachment 
issued 

Execution 
wherein  order 
of  arrest 
granted 

Endorse  TiBat 
on  exocjtio.i 
of  receipt 
thereof 

Exhibition 
of  property 
levied  upon 

Enforcement 
of  execution 
by  under- 
sheriff 

Enforcement 
of  execution 
by  appointed 
person 

Power  of 
sheriff  on 
execution  for 
delivery  of 
chattel 


1853.  [§190g]  Code   of   Civil  Procedure,  §§  1266,  1272  (portion  Return  to 
relating  to  money  judgment).  execution 
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nn. 1854- 
1867 

Accounting 
for  moneys 
collected 
under 
execution 

Purchase  by 
sheriff  at 
execution 
sale 


1854.  [§  190h]  Code  of  Civil  Procedure,  §  1366  Pt. 


When  coroner 
to  act 

Other  desig- 
nations to  be 
made 

When  county 
judge  to 
appoint 

General 
provisions 

Coroner's 

sala/ies 

Fees  of 
coroners 

Fees  of 
coroners 

Coroners  may 

employ 

surgeons 

Coroner's 
liability  for 
escape 

Rights  of 
coroner  under 
undertaking 
given  by 
sheriff 

Powers  and 
duties  of 
coroner  as  to 
civil  process 
to  which 
sheriff  is  ' 
party 

Execution    of 
mandate 
directed  to 
coroners 


1855.  [§  190i]  Code  of  Civil  Procedure,  §  1387. 

ARTICLE  lOA 

Coroners 

1856.  [§  191]  County  Law,  §  187  without  change. 


1857 


1858 


1859 


1860 
1861 
1862 
1863 


1864 


1865 


[§  192]  County  Law,  §  188  without  change. 
[§  193]  County  Law,  §  189  without  change. 

[§  194]  County  Law,  §  190  without  change. 

[§  195]  County  Law,  §  191  without  change. 
[§  196]  County  Law,  §  192  without  change. 
[§  197]  County  Law,  §  193  without  change. 
[§  198]  County  Law,  §  194  without  change. 


[§  199]  Code  of  Civil  Procedure,  §  179  Pt. 


[§  199a]  Code  of  Civil  Procedure,  §  178.  It  has  seemed  best 
to  place  the  whole  of  this  section  among  the  provisions  in  the  County 
Law  (Art.  10  and  10 A)  relating  to  Sheriffs  and  Coroners  althou^ 
part  of  it  relates  to  rights  of  action  and  part  to  procedure. 

1866.  [§  199b]  Code  of  C.vil  Procedure,  §  172. 
The  text  does  not  require  the  incorporat  on  of  Code  of  Civil 
Procedure    §  3347,  subd.  1. 


1867.  [§  199c]  Code  of  Civil  Procedure,  §  173  Pt. 

The  remainder  of  the  section  has  been  placed  in  the  Civil  Practice 
Rules. 

The  text  does  not  require  the  incorporation  of  Code  of  Civil 
Procedure,  §  3347,  subd.  1. 


Miscellaneous  539 

1868.  [§  199d]  Code  of  Civil  Procedure,  §  174.  nn.  1868- 
The  text  does  not  require  the  incorporation  of  Code  of  Civil  1876 

Procedure,  §  3347,  subd.  1.  Arrest  of 

sheriff  by 
coroner 

1869.  [§  199e]  Code  of  Civil  Procedure,  §  175.  Confinement 
The  text  does  not  require  the  incorporation  of  Code  of  Civil  ^^roner 

Procedure,  §  3347,  subd.  1. 

1870.  [§  199f]  Code  of  Civil  Procedure,  §  181.  Action  for 

*     .  escape 

1871.  [§  199g]  Code  of  Civil  Procedure,  §  177  Pt.  Action  for 

escape 

1872.  [§  199h]  Code  of  Civil  Procedure,  §  385  Pt.  Limitation 

of  action 
against 

ARTICLE  15  "'"■°°'' 

Miscellaneous 

1873.  [§  240,  sub.  22]  Code  of  Civil  Procedure,  §  1672  Pt.  Book  for 
The  italicized  words  have  been  inserted  to  complete  the  sense.       notices  of 

pendency 

1874.  [§  240,  sub.  23]  Code  of  Civil  Procedure,  §  156  Pt.  Expense  of 
The  remainder  of  the  section  relating  to  the  production  of  the  cWil  prisoner 

prisoner  before  the  court,  has  been  placed  in  the  Code  of  Criminal  indicted  for 

Procedure,  §  312a.  criminal 

The  itaUcized  words  incorporate  Code  of  Civil  Procedure,  §  3347,  offence 
subd.  1. 

1875.  [§  240,  sub.  24]  Code  of  Civil  Procedure,  §  3314  Pt.  Expenses  for 
The  italicized  words  are  intended  to  complete  the  sense  of  the  ^^^^" 

original  section. 

1876.  [§  240,  sub.  25]  Code  of  Civil  Procedure,  §  2342  Pt.  Account  of 

committee  of 
incompetent 


Debtor  and  Creditor  Law 


nn.  1877- 
1881 

Accrual  of 
account 


ARTICLE  lA 

Account 
1877.  [§  la]  Code  of  Civil  Procedure,  §  386. 


Action  by 
debtor  upon 
claim  de- 
manded by 
adverse 
claimants 


ARTICLE  IB 

Interpleader 

1878.  [§  lb]  Code  of  Civil  Procedure,  §  820a  Pt. 
Code  of  Civil  Procedure  §  820a  Pt.,  has  been  omitted  as  an  unneces- 
sary detail  of  practice: 

"  When  service  of  the  summons  and  complaint  shall  have  been  made  upon  all  such 
claimants,  the  plaintiff  may  make  application,  by  petition  or  upon  affidavits  for  an 
order  permitting  and  directing  the  plaintiff  to  pay  the  amount  of  the  debt  into  court, 
and  that  the  plaintiff,  upon  the  payment  into  court  of  the  amount  of  the  debt  as 
required  by  the  order,  be  discharg^  from  any  further  liability  to  any  of  the  defendants 
in  such  action,  and  the  court,  upon  satisfactory  proof  by  affidavit  or  otherwise,  as  the 
court  may  require,  of  the  facts  alleged  in  the  complaint,  and  that  the  whole  or  part 
of  the  debt  is  claimed  adversely  by  the  defendants  without  any  collusion  on  the  part 
of  the  plaintiff,  and  that  the  amoimt  thereof  is  not  in  dispute  may  make  such  an  order, 
upon  such  terms  as  to  costs  and  disbursements  payable  out  of  the  money  so  adversely 
claimed  as  to  the  court  may  seem  just,  and  upon  the  payment  into  court  of  the. amount 
of  such  debt,  and  complying  with  the  terms  of  such  order,  the  plaintiff  shall  stand  dis- 
charged from  any  further  liability  to  any  of  the  defendants  in  said  action  upon  account 
of  such  debt  and  contract.  Notice  of  such  application,  together  with  copies  of  the 
papers  upon  which  the  same  is  made,  shall  be  personally  served  on  each  of  the  defend- 
ants, at  least  five,  and  not  more  than  fifteen  days  before  the  return  day  thereof/'' 
(Code,  §  820  Pt.) 

•  ARTICLE  IC 


Action  on 
judgment 


Judgment 
1879.  [§  Ic]  Code  of  Civil  Procedure;  §  1913. 


Limitation  of 
action  on 
judgment  in 
court  not  of 
record 

Limitation 
upon  motion 
to  set  aside 
judgment 


1880.  [§  Id]  Code  of  Civil  Procedure,  §  382  Pt. 


1881.  [§  le]  Code  of  Civil  Procedure,  §§  1290,  1291 
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1882.  [§  If]   Code  of  Civil  Procedure,  §  376  Pt.  with  italicized  nn.  1882- 
words  to  supply  the  reference  to  §  3017.  18W 

I  I     ■   il 

Presumption 
of  payment 
of  judgment 

1883.  [§  Ig]  Code  of  Civil  Procedure,  §  376  Pt.  Effect  of 

presumption 

1884.  [§  Ih]  Code  of  Civil  Procedure,  §  37/.  Avoidance  of 

**  '  *  payment 

ARTICLE  ID 

Assignment  of  Judgment 

1885.  i§  li]  Code  of  Civil   Procedure,  §§    1263,  1272  Pt.,  (last  ^ignment 

^  7    » o  '  -  '    ^  of  judgment 

sentence). 

1886.  [§  Ij]  Code  of  Civil  Procedure,  §  1262.  ^u^^\ 

ARTICLE  IE 

Satisfaction  of  Jvdgment 

1887.  [§  Ik]  Code  of  CivU  Procedure,  §  1260,  ofjuK^ 

1888.  [§11]  Code  of  CivU  Procedure,  §  1261.  ^f^?""**"" 

piece 

1889.  [§  Im]  Code  of  Civil  Procedure,  §§  1251,  1272  Pt.,  (ital-  j^a^^en^^ 
icized  words). 

1890.  [§  In]  Code  of  Civil  Procedure,  §  1943.  KSent 

ARTICLE  IF 

Judgment  Creditor's  Action 

1891.  [§   lo]  Code  of  Civil  Procedure,    §   1937,   with  italicized  creditor's* 
words  to  supply  the  reference  to  §  1932.  action  against 

defendant 
not  sum- 
moned 

1892.  [§  Ip]  Code  of  Civil  Procedure,  §  1939.  Defence  in 

action 

against  joint 
debtor  not 
summoned 
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Debtor  and  Creditor  Law 


nn.  ISPS- 
IPOS 
* 

Judgment 
creditor's 
action  for 
discovery 

Issuance  of 

execution  to 

authorize 

judgment 

creditor's 

action 

Judgment  in 
judgment 
creditor's 
action 


1893.  [§  Iq]  Code  of  Civil  Procedure,  §  1871. 


1894.  [§  Ir]  Code  of  Civil  Procedure.  §  1872. 


1895.  [§  Is]  Code  of  Civil  Procedure,  §  1873. 


Interest  in  1896.  [§  It]  Code  of  Civil  Procedure,  §§  1874,  (first  and  second 

land  contract    sentences);  1875  (last  sentence). 


Injunction 


Receiver 


Discovery 


1897.  [§  lu]  Code  of  Civil  Procedure,  §  1876  Pt. 
Code  of  Civil  Procedure,  §  1876  Pt.  omitted: 

**  Restraining  the  transfer  to  any  person,  or  the  payment  or  delivery  to  the  judgment 
debtor,  or  any  money,  thing  in  action,  or  other  property  or  interest,  which  may,  by 
the  provisions  of  this  article,  be  applied  to  the  satisfaction  of  the  sum  due  to  the 
plaintifiF."     (Code,  §  1876  Pt.) 

1898.  [§  Iv]  Code  of  Civil  Procedure,  §  1877. 

1899.  [§  Iw]  Code  of  Civil  Procedure,  §  1878. 


Application  1900.  [§  ix]  Code  of  Civil  Procedure,  §  1879. 


Discovery 


Arrest  in 
discovery  in 
aid  of 
execution 

Arrest  after 
order  for 
examination 

Undertaking 
upon  arrest 


ARTICLE  IG 

Discovery  in  Aid  of  Execution 

1901.  [§  ly]  Code  of  Civil  Procedure,  §  1914. 

1902.  [§  Iz]  Code  of  Civil  Procedure,  §  2437. 


1903.  [§  laa]  Code  of  Civil  Procedure,  §  2438. 


1904.  [§  Ibb]  Code  of  Civil  Procedure,  §  2440. 


Permissive 
payment 


1905.  [§  Icc]  Code  of  Civil  Procedure,  §  2446. 


Garnishment 
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1906.  [§  Idd]  Code  of  Civil  Procedure,  §  2449. 


:ii 


1907.  [§  lee]  Code  of  Civil  Procedure,  §  2450. 


nn.  1906- 
1915 

Application 
of  property 

ApplicatTon 
of  surplus 
property 


1908.  [§  Iff]  Code  of  Civil  Procedure,  §  2461. 


Joint 
property 


1909.  [§  Igg]  Code  of  Civfl  Procedure,  §  2463. 


1910.  [§  Ihh]  Code  of  Civil  Procedure,  §  2464  Pt. 

1911.  [§  lii]  Code  of  Civil  Procedure,  §  2466. 

1912.  [§  Ijj]  Code  of  Civil  Procedure,  §  2468. 

1913.  [§  Ikk]  Code  of  Civil  Procedure,  §  2469  Pt. 


1914.  [§  1  11]  Code  of  Civil  Procedure,  §  2471. 


Application 
of  foregoing 
provisions 

Appointmsnt 
of  receiver 

Extension  of 
receivership 

Title  of 
receiver 

Extension  of 

receiver's 

title 

Ck)ntrol  of 
receiver 


ARTICLE  IH 

Garnishment 
1915.  [§  1mm]  Code  of  Civil  Procedure,  §  1391  Pt. 


Garnishee 
proceedings 


Decedent  Estate  Law 


nn.  1916- 
1925 

Action  for 
decedent's 
debt 

Limitation 
of  action  for 
decedent's 
debt 

Judgment 
creditor's 
action 
against  heirs, 

etc. 

Creditor's 
action  to 
charge 
specific 
property  of 
decedent 

Action  for 
residue  of 
decedent's 
debt 

Preferences 
in  decedent's 
debts 

Prior  or 
equal  claims 

Infancy  ia 
action  for 
decedent's 
debt 

Action  for 
decedent's 
debt  when 
there  is  dual 
taking  under 
will 

Judgment 
against  heir 
as  bar 


ARTICLE  4A 

Actions  Relating  to  Decedent's  Estate 
a.  dd)ts  of  decedent 

1916.  [§  123]  Code  of  Civil  Procedure.  §  1837,  1839  Pt.  (ttiird 
sentence);  1840  (fourth  sentence);  Decedent  Estate  Law  §  101 
(fifth  sentence). 

1917.  [§  183a]  Code  of  CivU  Procedure,  §  1844. 


1918.  [§  123b]  Code  of  CivU  Procedure,  §  1845  Pt. 


1919  [§  123c]  Code  of  Civil  Procedure,  §  1845  Pt. 


1920.  [§  123d]  Code  of  Civil  Procedure,  §  1850. 


1921.  [§  123e]  Code  of  Civil  Procedure,  §  1855. 


1922.  [§  123f]  Code  of  Civil  Procedure,  §§  1856  (first  and  second 
sentences);  1857  (third  sentence). 

1923.  [§  123g]  Code  of  Civil  Procedure,  §  1858  Pt. 


1924.  [§  123h]  Code  of  Civil  Procedure,  §  1860. 


1925.  [§  123i]  Code  of  Civil  Procedure,  §  1821 
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V.  recovery  of  property 
1926.  [8  i24]  Code  of  CivU  Procedure,  §  392  Pt. 


1927.  f§  124al  Code  of  Civil  Procedure,  §  392  Pt. 


1928.  (§  124bl  Code  of  CivU  Procedure,  §  403  Pt. 

»  * 

c.  estcAlishment  of  will 

1929.  [|  1251  Cod6  of  Qvil  Proeedure,  §  1861. 

Code  of  Civil  Procedure,  §  1867,  hag  been  omitted  as  obsolete: 

**  The  pvorisiefi*  ni  Htm  wrtieia  HV^  ^  well  to  wills  made  before  m  to  those  n*de 
after,  this  artlde  takes  effect."    (Code,  i  186?.) 


1930.  [§  126a]   Code  of  Civil  Procedure,   §  1863  Pt.,  (first  sen-  EstabUshing 
tence);  1864  Pt.,  (seccmd  8aitenoe). 


nn.  1926- 
1936 

Actioato 
recover  per- 
sonal prop- 
erty 

Recovery  of 

personal 

property 

Claim  in 
litigation 


Action  to 
establish  will 


1931.  [§  125b]  Code  of  Civil  Procedure,  §  1862  Pt. 


1932.  [§  125c]  Code  of  Civil  Procedure,  §  382  Pt. 

c.  construction  of  xvill 

1933.  [§126]  Code  of  Civil  Procedure,  §  1866. 


e.  decedent^s  death 
1934.  [§  1271  Code  erf  Civil  Procedure,  §  1902  Pt. 


1935.  [§  127a]  Code  of  Civil  Procedure,  §§  1902  Pt.,  1905.  The 
italicized  worde  are  a  part  of  the  definitioa  of  ''  next  of  kin"  uzuier 
this  section  according  to  §  1905. 

1936.  [§  127b]  Code  of  Civil  Procedure,  §  1904  Pt.  - 


0  ■        ■    - 


Constmetion 
of  will  as 
affected  by 

judgment 

establishing 

will 

Limitation 
of  action  to 
establish  will 


Action  to 

determine 

testamentary 

disposition 

of  real 

property 


Limitation 
of  action  for 
decedent's 
death 

Action  for 
decedent's 
dea^ 

Damages  for 

decedent's 

death 


Vol.  III.— 18 
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Decedent  Estate  Law 


nn.  1937- 
1942 

Proceeds  of 
action  for 
decedent's 
death 


Action  for 
costs  and  ex- 
penses of 
executor,  etc. 

Actign  by 
foreign 
executor  or 
admin- 
istrator 


1937.  [§  127c]  Code  of  Civil  Procedure,  §  1903. 

The  Surrogate's  Court  Commission  recoimnends  the  following 
amendments  to  section  1903: 

"  The  damages  recovered  in  an  action,  brought  as  prescribed  in  the  hist  section, 
are  exclusively  for  the  benefit  of  the  decedent's  husband  or  wife,  and  next  of  kin;  and, 
when  they  are  collected,  they  must  be  distributed  by  the  plaintiff,  as  if  they  were 
unbequeathed  assets,  left  in  his  hands,  after  payment  of  all  debts,  and  expenses  of 
administration;  subject  however  to  the  following  provisions  to-wit: 

1.  In  case  the  decedent  shall  have  left  him  surviving  a  wife  or  a  husband,  but  no 
children,  the  damages  recovered  shall  be  for  the  sole  benefit  of  such  wife  or  husband; 

2.  In  case  the  decedent  leaves  neither  husband  or  mfe,  nor  issu^,  but  leaves  a  father 
who  has  abandoned  him,  or  who  has  been  by  judgment  separated  or  divorced  from 
the  mother  for  his  own  fault,  or  who  has  left  Uie  care  and  custody  of  their  child  to  the 
mother,  the  damages  or  recovery  shall  be  for  the  sole  benefit  of  such  mother. 

3.  In  case  the  decedent  leaves  no  husband  or  wife,  issue  or  father,  or  having  left  a 
father  entitled  to  recover,  who  dies  prior  to  the  recovery  or  verdict,  the  damages  or 
recovery  shall  be  for  the  sole  benefit  of  the  mother  if  then  living. 

The  reasonable  expenses  of  the  action,  the  reasonable  funeral  expdDses  of  the  decedent, 
and  the  conunissions  of  the  pluntiff  upon  the  residue  may  be  fixed  by  the  surrogate, 
upon  the  judicial  settlement  of  the  plaintiff's  account,  and  may  be  deducted  from 
the  recovery." 

/.  action  by  executor  or  administraior 

1938.  [§  128]  Code  of  Civil  Procedure,  §  1916  Pt. 


1939.  [§  128a]  Code  of  Civil  Procedure,  §  1836a. 
The  Surrogate  Court  Commission  recommended  the"  following 
addition  to  this  section: 

"  But  this  section  shall  not  permit  any  such  foreign  representative  to  sue  for  or  re- 
cover any  money  or  property  in  this  state  belonging  to  a  deceased  non-resident  at 
the  time  of  his  death." 

With  reference  to  the  proposed  amendment  the  commission 
said: 

''  This  section,  without  the  proposed  amendment,  would  permit  judgment  for  a 
bank  deposit  ¥dthout  taking  out  principal  or  ancillary  letters,  and  thereby  leave  the 
comptroller  and  creditors  without  security  for  their  claims.  The  limitation  in  the  last 
line  excludes  actions  for  damages,  etc.,  which  causes  of  action  are  not  property  belong- 
ing to  the  deceased  at  the  time  of  his  death." 


g.  action  against  executor  or  administrator 


Action  against 
executor,  etc. 

Action  for 

uncollected 

demand 

Limitation 
of  action  for 
legacy  or 
share  of 
estate 


1940.  [§  129]  Code  of  Civil  Procedure,  §  1815  Pt. 

1941.  (§  129a]  Code  of  Civil  Procedure,  §§  1833,  1834, 


1942.  [§  129b]  Code  of  Civil  Procedure,  §  1819. 


Rbcbivbb 
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1943.  [§  129c]  Code  of  Civil  Procedure,  §,1831. 


1944.  [§  129d]  Code  of  Civil  Procedure,  §  1830  Pt. 


1945.  [§  129e]  Code  of  Civil  Procedure,  §  1817. 


1946.  [§  129f]  Code  of  Civil  Procedure,  §  403  Pt. 


1947.  [§  129g]  Code  of  Civil  Procedure,  §  1830  Pt. 


1948.  [§  129h]  Code  of  Civil  Procedure,  §  1814  Pt. 

h.  receiver 

1949.  [§  129i]  Code  of  Civil  Procedure,  §  1869. 

i.  executions 

1950.  [§  129j]  Code  of  Civil  Procedure,  §  1379. 

1951.  [§  129k]  Code  of  Civil  Procedure,  §  1380. 

1952.  [§  129  1]  Code  of  Civil  Procedure,  §  1381. 

1953.  [§  129m]  Code  of  Civil  Procedure,  §  1383  Pt. 


nn.  1943- 
1953 

False  plead- 
ing by  execu- 
tor, etc. 

Action 
against 
executor, 
etc.,  person- 
aUy 

Executors, 
etc., 

considered  as 
one  person 
in  action  or 
proceeding 

Limitation 
of  action 
•against 
executor,  etc. 

Judgment 
against 
executor  or 
administrator 

Enforcement 
of  judgment 
against 
executor  or 
administrator 

Receiver  of 

decedent's 

estate 


Executor 

against 

decedent 

Execution 

against 

decedent 

Execution 

against 

decedent 

Execution 
against 
surviving 
debtor 
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Decewbnt  Estate  Law 


im.  1954- 
1958 

Executions    . 
against  ' 
executor  or 
administrator 

Application 
for  order 

Security 
therein 

Execntion 

upon 

counterclaim 

against 

executor  or 

administrator 

Repeal 


ARTICLE  4B 

Execution  Against  Executor  or  Administrator 
1954.  [§  129n]  Code  of  Civil  Procedure,  §  1825. 


•ti 


1955.  [§  129o]  Code  of  CivU  Procedure,  §  1826. 


1956.  [§  129p]  Code  of  Civil  Procedure,  §  1827. 


1957.  [§  129q]  Code  of  Civil  Procedure,  §  506  Pt. 


1958.  [§  2]  Section  101  of  the  Decedent  Estate  Law  has  been 
repealed  and  incorporated  in  §  123  of  the  Decedent  Estate  Law 
together  with  related  provisions. 


Domestic  Relations  Law 


1111.1959- 
196S 


1959.  [§61]  Code  of  Civil  Procedure,  §  1906  Pt.  acti^^'" 

The  italicized  words  are  inteaded  to  oomptete  the  sense  of  the  S^der  *" 
original  section  of  which  the  text  is  a  part. 


>.t 


ARTICLE  iA 

I  1     -     V  ' 

Divorce y  Separation  and  Annulment  , .. 

a,  generally 

1960.  [§  61a]  New.  Security  in 

Code  of  Civil  Procedure,   §    1772,   omitted,   being  sufficiently  divorce 
covered  by  the  text: -  .    ■>    . 

**  Where  a  judgment  rendered,  or  an  order  made,  as  prescribed  in  this  article,  or  in 
either  of  the  last  two  artieieB,  or  a  judgiaent  for  divorce  or  reparation  rendesed  im  another 
state,  upon  the  ground  of  adidtery  upon  which  an  action  has  been  brought  in  this  state, 
and  judgment  rendered  therein,  requires  a  husband  to  provide  for  the  education  or 
maintenance  of  any  of  the  children  of  a  marriage,  or  for  the  support  of  his  wife,  the 
court  may,  in  its  discretion,  also  direct  him  to  give  reasonable  security,  in  such  a 
manner,  and  within  such  a  time,  as  it  thinks  proper,  for  the  payment,  from  time  to 
time,  of  the  sums  of  money  required  for  that  purpose.  M  he  fails  to  give  the  security, 
or  to  make  any  payment  required  by  the  terms  of  such  a  judgment  or.or4er,  whether 
he  has  or  has  not  given  security  therefor;  or  to  pay  any  siim  of  money  which  he  is 
required  to  pay  by  an  order,  made  as  prescribed  in  section  1769  of  this  act;  the  court 
may  cause  his  personal  property,  and  the  rents  and  profits  of  his  real  property, 
to  be  sequestered,  and  may  appoint  a  receiver  thereof.  The  rents,  and  profits,  and 
other  property,  so  sequestered,  may  be,-  from  time  to  time,  £^rfied,  uader  the  iirection 
of  the  court,  to  the  payment  of  any  of  the  sums  of  money  specified  in  this  section,  as 
justice  requires."     (Code,  §  1772.) 


1961.  [§  61b]  Code  of  Civir  Procedure,  §  1769- Pt! 


1962.  [§  61c]  Code  of  Civil  Procedure,  §  1771. 


b.  divorce 

1963.  [§  62]  Code  of  Civil  Procedure,  §  1756. 

1964.  [§  62a]  Code  of  Civil  Procedure,  §  1758. 


1965.  [§  62b]  General  Rules  of  Practice,  r.  74. 
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Alimony  and 
expenses  in 
divorce  and 
separation 

Maintenance 
and  support 
of  wife  and 
children  in 
divorce  and 
separation 

Grounds  fot 
divorce 

Cases  in 
which  aetaoD 
for  divorce 
maintainable 

Defence  in 
divorce 
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Domestic  Relations  Law 


nn.  1966- 
1978 

-Re3idence  in 
4iction  for 
divorce 

Maintenance 
and  support 
of  wife  and 
children  in 
divorce 

Wife's  prop- 
erty on  dis- 
solution of 
marriage 

Property 
rights  upon 
dissolution 
of  marriage 

Inchoate 
right  of  dower 
upon  dis- 
8)lution  of 
marriage 

r  o  ver  and 
other  prop-, 
erty  *upon 
dissolution 
of  marriage 

lasurance 
w'^en 
marriage 
dissolved 

Details  of 
divorce  cases 


Action  for 
separation 

Case  in 
which  sepa- 
ration main- 
tainable 

Kesidence  in 
separation 

Defence  in 
^separation 

Maintenance 
and  support 
of  wife  and 
children  in 
separation 


1966.  [§  62c]  Code  of  Civil  Procedure,  §  1768. 


1967.  [§  62d)  Code  of  Civil  Procedure,  §  1759  Pt. 


1968.  [§  62el  Code  of  Civil  Procedure,  §  1769  Pt. 

The  italicized  words  have  been  inserted  merely  to  complete  the 
sense. 

1969.  [§  62f]  Code  of  Civil  Procedure,  §  1760  Pt. 

The  italieized  words  are  intended  to  complete  the  sense  of  the 
text  as  a  part  of  the  original  section. 

1970.  [§  62g]  Code  of  CivU  Procedure,  5  1759  Pt 


1971.  [.§  62hl  Code  of  Civil  Procedure,  §  1760  Pt. 

'  The  itt^cized  words  are  intended  to  compete  the  sense  of  tho 
text  as  a  part  of  the  original  section. 

1972.  [§  62i]  Code  of  CivU  Procedure,  §  1761. 


1973.  [§  62j]  General  Rules  of  Practice,  r.  76  R. 

c.  separation 

1974.  [§  63]  Code  of  Civil  Procedure,  §  1762. 

1975.  [§  63a]  Code  of  Civil  Procedure,  §  176r 


1976.  [§  63b]  Code  of  CivU  Procedure,  §  1768 

1977.  [§  63c]  Code  of  CivU  Procedure,  §  1765 

1978.  [§  63d]  Code  of  Civil  Procedure,  §  176P 


.i 


Annulment 
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1979.  [§  63e]  Code  of  Civil  Procedure,  §  1767, 


d.  annvlment 

1980.  [§  64]  Code   of   Civil   Procedure,    §  1742. 
Relations  Law,  §  7. 

1981.  [§  64a]  Code  of  Civil  Procedure,  §  1743. 

1982.  [§  64b]  Code  of  Civil  Procedure,  §  1744. 


1983.  [§  64c]  Code  of  Civil  Procedure,  §  1745  Pt. 


1984.  [§  64d]  Code  of  Civil  Procedure,  §  1746. 


1985.  I§  64e]  Code  of  Civil  Procedure,  §  1747. 


1986.  [§  64f]  Code  of  Civil  Procedure.    §   1748. 


1987.  [§  64g]  Code  of  Civil  Procedure,  §  1750. 


1988.  [§  64h]  Code  of  Civil  Procedure,  §  1752  Pt. 


1989.  [§  64i]  Code  of  Civil  Procedure,  §  1752  Pt. 


i:>90.  [§  64j]  Code  of  Civil  Procedure,  §  1751 


ARTICLE  4B 

Legitimacy  of  Children 
1991.  [§  65]  Code  of  Civil  Procedure,  §  1745. 


nn.  1979- 
1992 

Canceling  of 
judgment  of 
separation 


See  Domestic   Annulment 

of  marriage 

Annulment 
of  marriage 

Annulment 
because 
under  age  of 
consent 

Annulment 
where  former 
husband  or 
wife  living 

Annulment 
of  marriage 
of  idiot 

Annulment 
of  marriage 
of  lunatic 

Annulment 
of  marriage 
by  next 
friend 

Annulment 
of  marriage 
for  duress 

Annulment 
for  phjrsical 
incapacity 

Annulment 
for  physical 
incapacity 

Custody  of 
children  in 
action  to 
annul 
marriage 


Legitimacy  of 
children 


1992.  [§  65a]  Code  of  Civil  Procedure,  §  1749  Pt. 


Legitimacy 
of  children 
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Domestic  Rbiations  Law 


a*.  1993- 
2005 

QhUdr«n 

egitimacy 
children 

l4egUi]»ft€y 
of  ehildren 


1993.  [§  66b]  Code  of  Civfl  Procedure,  §  1749  Pt. 


1994.  [§  65c]  Code  of  Civil  Procedure,  §  176  Pt. 

1995.  [§  65d]  Code  of  CivU  Procedure,  §  1759  Pt. 


Infant  a 
ward  of 
court 

Infant's  right 
of  action 

Infant's 
aotkm  relati" 
ing  to  real 
property 


Ejectment 
by  infant 

Diapoatioiii 

0Cp|OQ«9d9 

of  8$Aeol 

infant's 

property 

Security  by 

guardian 
ad  litem 

General 
guardian 

Application 
for  general 
guardian 

Bond  of 

general 

guardian 

Duties  and 
liabihties  of 
general 
guardian 


ARTICLE  6 A 

Infant 

1996.  [§  66]  Code  of  Civil  Procedure,  §  2360. 

1997.  [§  66a]  Code  of  Civil  Procedure,  §  468. 

1998.  [§  66b]  Code  of  Civil  Procjedure,  §  1686  Pt.  The  portion  of 
this  section  relating  to  the  practice  where  there  are  infant  plaintiffs 
or  defendants  has  been  taken  care  of  in  the  rules  of  practice. 

Code  of  Civil  Procedure,  §  1686  Pt.,  omitted,  being  covered  by 
the  text: 

''Article  fourth  of  title  second  of  chapter  fifth  of  this  act  applies  to  such  an  action, 
except  as  otherwise  prescribed  in  sections  1535  mod  1536  of  this  act.''     (Code,  §  1686  Pt.) 

Article  4  referred  to  relates  to  infant  plaintiffs  and  defendants, 
and  the  excepted  §§  1535  and  1536  to  the  appointment  of  a 
guardian  and  the  security  to  be  given. 

1999.  [§  66c]  Code  of  Civil  Procedure,  §  1605. 

2000.  [§  66d]  Code  of  Civil  Procedure,  §  1681;  General  Rules  of 
Practice,  r.  58  Pt.,  59  Pt. 


2001.  [§  66e]  Code  of  Civil  Procedure,  §§  474,  476. 


2002.  [§  66f]  General  Rules- of  Practice,  r.  52. 

2003.  [§  66g]  General  Rules  of  Practice,  r.  53. 


2004.  [§  66h]  General  Rules  of  Practice,  r.  54. 


2005.  [§  66i]  General  Rules  of  Practice,  r.  51  Pt. 


Evidence  Law  ™*^^*?^ 

2009 

2006.  This  statute  is  oomposed  of  the  provisions  in  the  Code  of  T^IIZITZir' 

i^'    •!  -n         J  1  Ai       X         'J  o«aerftl  note 

Civil  Procedure  relating  to  evidence. 

There  are  many  provisions  relating  to  evidence  in  the  Consolidated 
Laws  but  it  has  not  been  deemed  wise  to  attempt  at  this  time  to 
insert  them  as  a  part  of  this  statute. 

Many  of  the  provisions  rating  to  evidence  in  the  Consolidated 
Laws  can  be  more  conveniently  consulted  as  a  part  of  the  Con- 
solidated Laws  than  as  a  part  of  the  Evidence  Law. 

Numerous  illustrations  might  be  cited  where  there  are  special 
proceedings  in  the  Consolidated  Laws  which  would  be  disrupted  if 
provisions  relating  to  evidence  were  to  be  removed  to  the  Evidence 
Law. 

Whether  or  not  however  it  is  wise  to  preserve  these  provisions 
where  they  are,  they  can  be  disposed  of  better  when  the  Consolidated 
Laws  are  revised  and  brought  down  to  date. 

But  even  if  provisions  from  the  Consolidated  Laws  relating  to 
evidence  were  inserted  in  this  statute  it  would  still  be  incomplete 
without  the  incorporation  of  the  rules  of  evidence  laid  down  by 
the  courts  in  numerous  decisions. 

In  the  proposed  Code  of  Evidence  presented  to  the  Legislature 
in  1889,  pursuant  to  L.  1887,  ch.  124,  by  David  Dudley  Field  and 
William  Rumsey,  the  bulk  of  the  provisions  are  statements  of  rules 
of  evidence  from  the  reports. 

These  rules  could  not  be  incorporated  without  more  time  than 
has  been  allowed  by  the  legislature  for  the  simplification  of  the 
civil  practice. 

ARTICLE  2 

Account 

2007.  [§  2]  Code  of  Civil  Procedure,  §  1848  Pt.  Presumption 
The  italicized  words  in  the  text  supply  the  reference  in  the  original  of  facts  in 

section.  executor's 

ARTICLES  S^tr^v 


account 


Acknowledged  Instrument 


2008.  [§  3]  Code  of  Civil  Procedure,  §  937.  Acknowl- 

edged,  proved 
or  certified 
AIvTICLE  4  instrument 

Bawdy-Housb 

2009.  [§  4]  Code  of  Civil  Procedure,  §  2237  Pt.  Bawdy-house 
The  italicized  words  are  intended  to  complete  the  sense  of  the 

original  section  of  which  the  text  forms  a  part,  and  to  adjust  the 
text  to  the  new  practice. 
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Evidence  Law  Notes 


nn.  2010- 
2016 

Failure  to 
deliver  copy 
of  account  or 
bill  of  par- 
ticulars 


ARTICLE  5  ■  ^ 

Bill  of  Parttculabs 

3010.  [§  5]  Code  of  CivU  Procedure,  §  531  Pt. 
The  changes  indicated  in  the  text  were  made  necessary  by  reason 
of  the  separation  of  the  section. 


ARTICLE  6 


Lost  nego- 
tiable paper 

Proof  of  pre- 
sontment, 
protest  and 
notice  of 
foreign  bills 

Presumption 
of  act  or 
transaction 
from  books 
of  foreign 
corporation 


2011.  [§  6]  Code  of  Civil  Procedure,  §§  1917,  1918. 

2012.  [§  7]  Code  of  Civil  Procedure,  §  925. 


2013.  [§  8]  Code  of  Civil  Procedure,  §  929, 


ARTICLE  7 


Copy  of 
books  of 
foreign  cor- 
poration 


Mitigation 
in  action  for 
breach  of 
promise 


Book 

2014.  [§  9]  Code  of  Civil  Procedure,  §§  930,  931. 

The  changes  in  the  text  are  intended  to  supply  the  reference  in 
the  original  sections  and  are  necessary  to  effect  a  combination  ^f 
§§  930  and  931. 

ARTICLE  8 

Breach  of  Promise  of  Marriage 

2015.  [§  10]  Code  of  Civil  Procedure,  §  536  Pt. 

The  portion  of  the  original  section  omitted  in  the  text  has  been 
incorporated  in  separate  sections. 


Census 
record 


ARTICLE  9 

Census  Record 
See  Record 
2016.  [§  11]  Code  of  Civil  Procedure,  §  944  Pt. 


Certificate 
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ARTICLE  10 

Certificate 
2017.  [§  12]  Code  of  Civil  Procedure,  §  921. 


2018.  [§  13]  Code  of  CivU  Procedure,  §  922. 


nn.  2017- 
2022 


Presumption 
of  facts  certi- 
fied in  cer- 
tificate of 
search  for 
paper 

Presumption 
of  facts  con- 
tained in  cer- 
tificate or 
affidavit  of 
public  officer 


2019.  [§  14]  Code  of  Civil  Procedure,  §§  957,  958,  959.  Form  of 

The  changes  in  the  original  sections  were  made  necessary  by  ^certificate 

reason  of  their  combination  into  one  section.    The  bracketed  matter 

at  the  end  of  the  text  has  been  omitted  as  unnecessary. 


2020.  [§  15]  Code  of  Civil  Procedure,  §  961e. 


Certificate  of 
dieriff's  sale 
as  evidence 
of  issue  of 
execution 


ARTICLE  11 

Chattel 

2021.  [§  16]  Code  of  Civil  Procedure,  §  549,  subd.  2.  Proof  in 

This  section  of  the  code  has  been  divided  so  as  to  permit  of  the  action  to 

distribution  alphabetically  of  its  material.  recover 

The  portions  bracketed  in  the  text  have  been  provided  for  else-  ®'^**^- 

where. 


ARTICLE  12 

Child 

2022.  [§  17]  Code  of  Civil  Procedure,  §  861a.     See  also  Penal  Age  of  child 
Law,  §  817. 

"  Whenever  in  any  legal  proceedings  it  becomes  necessary  to  determine  the  age 
of  a  child,  the  child  may  be  produced  for  personal  inspection,  to  enable  the  magis- 
trate, court  or  jury,  to  determine  the  age  thereby;  and  the  court  or  magistrate  may 
direct  an  examination  by  one  or  more  physicians,  whose  opinion  shall  sJso  be  com- 
petent evidence  upon  the  question  of  age.  A  copy  of  the  record  of  baptism  of  any 
chili  in  any  parish  register,  or  register  kept  in  a  church,  or  by  a  clergyman  thereof, 
or  a  certificate  of  baptism  duly  authenticated  by  the  person  in  charge  of  such  register, 
or  who  administered  said  baptism,  and  also  a  transcript  of  the  record  of  birth  re- 
corded in  any  bureau  of  vital  statistics  or  board  of  health,  duly  authenticated  by 
its  secretary  or  under  its  seal,  and  the  entries  made  in  a  family  Bible,  shall  also  be 
competent  evidence  upon  the  question  of  the  &ge"     (Penal  Law,  §  817.)   ' 
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no;  2023- 
2030 


2023.  [§  18]  Code  of  Civil  Procedure,  §  1760  Pt. 
The  italicized  and  bracketed  matter  in  the  text  were  made  neces- 
sary by  reason  of  the  separation  of  the  original  section  so  as  to  con- 
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of  legitimacy    ^^^  ^"®  *®^*  ^  ^^  action  for  divorce. 

of  children 
in  action  for 
divorce  by 

•""*""*•  ARTICLE  13 

Claih  to  Rbal  PnoPEarr 

2024.  [§  19]  Code  of  CivU  Procedure,  §  1643  Pt. 
The  italicized  words  in  the  text  were  made  necessary  by  reason  of 

the  separation  of  the  original  section. 

ARTICLE  14 

Coi40NXAii  Statutidb 

2025.  [§  20]  Code  of  Civil  Procedure,  §«41a. 


Possession  in 
action  to 
determine 
claim  to  real 
property 


Colonial 
statutes 


ARTICLE  15 

Comptroller's  Record 

Comptroller's       2026.  [§  21]  Code  of  Civil  Procedure,  §  931c  Pt. 
record  The  italicized  words  in  the  text  were  made  necessary  by  reason 

of  the  separation  of  the  origintbl  section. 

ARTICLE  16 

Contributory  Negligence 
Contributory       2027.  [§  22]  Code  of  Civil  Procedure,  §  841b  Pt.;  see  Labor  Law^ 

negligence  g  202a. 

The  words  "  pleaded  and  "  have  been  omitted  from  the  original 
section  and  the  subject  treated  by  itself  under  the  head  of  "  pleadings  " 
in  the  practice. 

ARTICLE  17 


Conveyance 

Conveyance  2028.  [§  23]  Code  of  Civil  Procedure,  §  935  Pt. 

anTp^roof'of  ^^^^  l§  ^4]  Code  of  Civil.  Procedure,  §  936. 

conveyance  ^ 

Certificate  of  2030.  [§  26]  Code  of  Civil  Procedure,  §  946. 

conveyance 
without  state 


Corporation 
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2031.  [§  26]  Code  of  Cirfl  Procedure,  §  1471  Pt. 

The  italicized  words  supply  the  omission  of  the  word  "  same. 


)) 


ARTICLE  18 

Corporation 

2032.  [§  27]  Code  of  CivU  Procedure,  §  839. 

2033.  [§  28]  Code  of  CivU  Procedure,  §  1776. 

ARTICLE  19 

Creditor's  Action 

203^  [§  291  Code  of  CivU  Procedure,  §  1841. 
The  changes  indicated  in  the  text  are  made  necessary  by  reason 
of  the  roc&tribution  oi  the  provisions  of  the  code  section. 

2035.  [§  30]  Code  CivH  of  Procedure,  §  1842  Pt. 


2036.  [§  31]  Code  of  Civil  Procedure,  §  1848  Pt. 

The  changes  indicated  in  the  text  are  made  necessary  by  reason 
of  the  redistribution  of  the  provisions  of  the  code  section. 

2037.  [§  32]  Code  of  Civil  Procedure,  §  1849. 


ARTICLE  20 

Crime 

2038.  I§  33]  Code  of  Civil  Procedure,  §  832. 

'^  Miademeanor  "  is  included  in  ''  crime.''    (Penal  Law,  §  2.) 


ARTICLE  21 

Death 

2039.  [§  34]  Code  of  Civil  Procedure,  §  841  Pt. 

2040.  [§  35]  Code  of  CivU  Procedure,  §  841  Pt. 


nn.203l- 
2040 

Conveyance 
upon  sale 
•  uBider  execu- 
tion 


Admission  of 
member  of 
corporation 

Corporate 
existence 


Creditor's 
action  against 
legatee 

Creditor's 
action  against 
preferred 
legatee 

Creditor's 
action  against 
heir 

Creditor's 
action  against 
devisee 


Competency 
of  testimony 
of  person 
convicted 
of  crime 


Pre8um,ption 
of  death,  of 
person  having 
life  estate 

Presumption 
of  death  in 
partition     _  ^ 
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nn.  2041- 
2049 

Demand  in 
action  on 
official  bond  * 


Deposition 
for  foreign 
tribunal 

Contents  of 
petition  and 
proceeding 

Deposition 


ARTICLE  22 

Demand 

2041.  [§  36]  Code  of  Civil  Procedure,  §  1891. 

ARTICLE  23 

Depositton 

2042.  [§  37]  Code  of  Civil  Procedure,  §§  914,  915,  919. 

2043.  [§  38]  General  Rules  of  Practice,  r.  17. 


2044.  [§  39]  Code  of  CivU  Procedure,  §§  911  Pt.,  881,  882,  1688i. 
The  text  embraces  all  the  provisions  in  the  Code  of  Civil  Procedure 

relating  to  depositions  as  evidence. 

The  first  paragraph  is  Code,  §  16881;  the  second  paragraph  is  Code, 
§  911;  the  third  paragraph  is  Code,  §  881;  and  the  fourth  paragraph 
is  Code,  §  882. 

The  changes  indicated  in  the  text  are  intended  to  supply  references 
in  the  original  sections  and  to  complete  the  sense. 

2045.  [§  40]  Code  of  Civil  Procedure,  §  883.  ' ' 
The  changes  indicated  in  the  text  are  intended  to  supply  refer- 
ences and  complete  the  sense. 

Presumption        2046.  [§  41]  Code  of  Civil  Procedure,  §  911  Pt. 

of  exemplified      ^he  changes  indicated  in  the  text  are  intended  to  supply  refer- 

nation  of**^*^    ences  and  complete  the  sense. 

person  upon 
whom  to 
make  service 


Effect  of 
deposition 


Presumption 
of  facts  con- 
tained in 
affidavit  for 
deposition 

Designation 
by  foreign 
corporation 
of  person 
upon  whom 
to  make 
service 


2047.  [§  42]  Code  of  CivU  Procedure,  §  884. 
The  changes  indicated  in  the  text  are  intended  to  supply  the 
references  and  complete  the  sense. 


2048.  [§  43]  Code  of  Civil  Procedure,  §  931a. 


Divorce 


ARTICLE  24 

Divorce 

2049.  [§  44]  Code  of  Civil  Procedure,  §  1757  Pt. 
The  words  "in  an  action  for  divorce  "  are  made  necessary  by 
reason  of  the  separation  of  the  original  section. 


DOCTJMENTART  EVIDENCE  569 

ARTICLE  25 

^                       ^  nn.205a- 

DOCUMENTARY  EVIDENCE  2057 


2050.  [§  45]  Code  of  Civil  Procedure,  §  809.  Book,  docu- 
The  bracketed  words  have  been  omitted  as  unnecessary.  ment  and 

paper  pro- 
duced 

2051.  [§  46]  Code  of  Civil  Procedure,  §  1688b.  f^e^^^"^ 

I>etuated 

2052.  [§  47]  Code  of  Civil  Procedure,  §  962.  Common- 
The  changes  in  the  text  are  intended  to  supply  the  references  in  d^ume^taiy 

and  complete  the  sense  of  the  original  section.  evidence 


ARTICLE  26 

Ejectment 

2053.  [§  48]  Code  of  Civil  Procedure,  §  1501  Pt.  Action  by 
The  changes  indicated  in  the  text  were  made  necessary  by  reason  grantee  in 

of  the  separation  of  the  section  and  to  supply  the  references  in  and  ejectment 
complete  the  sense  of  the  original  section. 

2054.  [§  49]  Code  of  Civil  Procedure,  §  1505.  Action  of 
The  itsJicized  words  in  the  text  were  made  necessary  by  reason  ejectment  by 

of  the  redistribution  of  the  provisions  of  the  sections  of  the  code.  tenant 


ARTICLE  27 

Foreign  Record 

2055.  [§  50]  Code  of  Civil  Procedure,  §§  952,  953.  Foreign 

court's  record 

2056.  [§  51]  Code  of  Civil  Procedure,  §  954.  Foreign 
The  "  article  "  referred  to  in  the  original  section  related  to  docu-  record 

mentary  evidence  and  no  change  in  sense  has  been  made  by  the 
substitution  of  the  word  "  act ". 


ARTICLE  28 

Former  Trial 

2057.  [§  52]  Code  of  Civil  Procedure,  §  1646  Pt.  Evidence  on 

The  changes  indicated  in  the  text  are  intended  to  supply  references  former  trial 

m  and  complete  the  sense  of  the  original  section. 
The  expression  "  determination  of  a  claim  to  real  property " 

sufficiently  limits  the  text  to  the  scope  of  the  original  §  1646. 
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nn.  2058- 
2064 

Proof  of 
fraud  in 
action  on 
contract 


Recital  of 
heirs  in  con- 
veyance, etc. 


Handwriting 


ARTICLE  29 

Fraud 

2058.  [§  53]  Code  of  CivU  Procedore,  §  549.  subd.  4  Pt. 

The  porti(Mi  iM'acketed  in  connection  with  tbe  text  relates  to  the 
effect  of  a  judgment  as  a  bar  to  a  new  action  and  has  been  assigned 
elsewhere. 

ARTICLE  30 

Heib 

2059.  [§  541  Code  of  CtvU  Procedure,  i  841e. 

ARTICLE  31 

Hai^dwbiting 

2060.  [§  55]  Code  of  Civil  Procedure,  §  961d. 


Testimony  of 
husband  and 
wife  in  action 
or  proceeding 
founded  upon 
adultery 

Confidential 
communica* 
tion  between 
husband  and 
wife 

Testimony  of 
wife  in  action 
for  criminal 
conversation 


ARTICLE  32 

Husband  and  Wife 
2061.  [§  56]  Code  of  Ctrii  Procedure,  §  831  Pt. 


Mitigation  in 
action  for 
injury  to 
property 


2062.  [§  57]  Code  of  Civil  Procedure,  §  831  Pt. 


2063.  [§  58]  Code  of  Civil  Procedure,  §  831  Ft. 

ARTICLE  33 
Injuby  to  PmoPERTsr 

2064.  [§  59]  Code  of  CivU  Procedure,  §  536  Pt.^ 

The  bracketed  words  in  the  text  cover  two  causes  of  action  which 
have  been  assigned  to  their  appropriate  heads. " 


Inventory 
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ARTICLE  34 
Inventory 


IU1.  2065- 
2074 


2065.  [§  60]  Code  of  CivU  Procedure,  §§  1832,  1834.  Inventory  of 

The  last  paragraph  is  Code,  §  1834,  and  the  remainder  of  the  ®3m^  ^ 
section  is  Code,  §  1832.  Ltra^'r 

ARTICLE  35 


Judgment 

2066.  [§  61]  Code  of  CivU  Procedure,  §  1524. 

The  italicized  words  in  the  first  and  second  lines  in  connection 
with  the  text  are  intended  to  supply  the  reference  in  atid  complete 
the  sense  of  the  original  section  while  the  word  "  duly  "  is  intended 
to  take  the  place  of  the  reference  in  the  last  line  of  the  original  section. 

2067.  [§  62]  Code  of  Civil  Procedure,  §  1824  Pt- 

The  itsJioized  words  in  the  text  are  intended  to  take  the  i^iia^ce 
of  the  word  ^'  sueh  "  in  tilie  origmal  section. 


2068.  [§  63]  Code  of  Civil  Procedure,  §  165. 

The  italicized  words  in  the  text  are  made  necessary  by  reason  of 
the  redistribution  of  the  code  sections  and  the  reference  in  Code, 
§  3347,  subd.  1. 

2069.  [§  64]  Code  of  Civil  Procedure,  §  161. 


Judgment  in 
ejectment 


Effect  of 
judgment 
against 
executor  or 
admin- 
istrator 

Judgment 


2070.  [§  65]  Code  of  Civil  Procedure,  §  1754. 


Judgment  for 
escape  of 
prisoner 

Judgment 

annulling 

marriage 


2071.  [§  66]  Code  of  CivU  Procedure,  §  1980.  Action  by 
The  bracketed  words  at  the  beginning  of  the  aection  have  been  jinknown 

omitted  as  unnecessary  and  the  italicized  words  at  the  end  of  the  ;^^^^ 

section  are  intended  to  take  the  place  of  the  reference  to  Code,  escheated 

§  375.  land 

2072.  [§  67]  Code  of  Civil  Procedure,  §  1933.  Judgment 
The  italicized  words  at  the  beginning  of  the  text  are  intended  J*^?™*  ^^^^^ 

to  supply  the  omission  of  the  word  "such"  and  the  remainder  ^^^ 

of  the  italicized  words  supply  the  reference  to  §  445  of  the  Code  • 
of  Civil  Procedure. 


2073.  [§  68]  Code  of  Civil  Procedure,  §  2319  Pt. 


JudgnMnt  in 
action  to 
produce  life 
tenant 


2074.  [§  69]  Code  of  Civil  Procedure,  §  2319  Pt.  Presumption 

The  changes  in  the  text  are  intended  to  supply  the  references  in  ^ wment^  "^ 
and  complete  the  sense  of  the  original  section. 
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nn.  2075- 
2082 


Docket  of 
justice  of  the 
peace 

Justices  of 
the  peace 
transcript 

Proceedings 
before  justice 
of  the  peace 

Justices  of 
the  peace 
record 


Justices  of 
the  peace 
record  of 
adjoining 
state 


ARTICLE  36 

Justice  of  the  Peace 
3075.  [§  70]  Code  of  Civil  Procedure,  §  938. 


2076.  [§  71]  Code  of  Civil  Procedure,  §  939- 


2077.  [§  72]  Code  of  Civil  Procedure,  §  940  Pt. 


2078.  [§  73]  Code  of  Civil  Procedure,  §§  940  Pt.,  950,  951. 

The  first  portion  of  the  text  down  to  and  including  the  words 
*'  of  the  justice  "  are  part  of  Code,  §  940.  The  following  portion 
down  to  and  including  the  word  "judgment"  is  Code,  §  950,  and  the 
remainder  of  the  section  is  Code,  §  951. 

The  changes  made  in  connection  with  the  text  are  intended  to 
supply  references  in  and  complete  the  sense  of  the  original  section. 

3079.  [§  74]  Code  of  Civil  Procedure,  §§  948,  949,  951. 

The  first  portion  of  the  text  down  to  and  inelucfing  the  words 
"  by  the  transcript "  is  Code,  §  948.  The  succeeding  portion  to 
and  including  "  his  own  handwriting  *'  is  Code,  §  949,  and  the  re- 
mainder of  the  section  is  Code,  §  951. 


ARTICLE  37 


Libel 


Mitigation 
in  libel 


Libel 

2080.  [§  75]  Code  of  Civil  Procedure,  §§  1907,  1908. 

The  first  part  of  the  text  to  and  including  the  word  "  report " 
is  Code,  §  1907,  and  the  remainder  of  the  text  is  Code,  §  1908. 

2081.  [§  76]  Code  of  Civil  Procedure,  §  535  Pt- 

The  insertion  of  the  words  "  for  libel  "  merely  takes  the  place 
of  the  reference  in  the  original  section. 


ARTICLE  38 


Map 

2082.  [§  77]  Code  of  Civil  Procedure,  §  955. 
The  italicized  words  in  the  text  are  intended  to  correct  the  errone- 
in  thecity*^  *  ^^^  reference  contained  in  the  bracketed  words. 

aid  county 
of  New  York 


Presumption 
of  contents 


Marriage  563 

ARTICLE  39  nn,  2083- 

2089 

Marriage  

Presumption. 

2083.?  [§  78]  Code  of  Civil  Procedure,  §  928.  of  marriaga 

from  cer- 
tificate 

2084.  [§  79]  Code  of  Civil  Procedure,  §  1753  Pt.  Amiulment 

The  italicized  words  in  the  text  are  made  necessary  by  reason  of  ®^  mamage 
the  separation  of  the  original  section. 


ARTICLE  40 

Meeting  '    . 

2085.  [§  80]  Code  of  Civil  Procedure,  §  931b.  Recital  in 

record  of 
meeting 

ARTICLE  41 

Misappropriation 

2086.  [§  81]  Code  of  Civil  Procedure,  §  549,  subd.  2  Pt.  Proof  in 
The  original  Code,  §  549,  subd.  2  covers  various  causes  of  action  *c*io^  ^<>^ 

and  has  been  separated  so  as  to  permit  of  a  suitable  distribution.       Jd^fo^^" 

The  bracketed  words  following  the  text  have  been  omitted  but 
have  been  taken  care  of  elsewhere. 


ARTICLE  42        ' 

Municipal  Record 

2087.  [§  82]  Code  of  Civil  Procedure,  §  941.  Municipal 

record 

ARTICLE  43 

Notice 

2088.  [§  83]  Code  of  Civil  Procedure,  §  927.  Presumption 

from  affidavit 
of  service, 
posting  or 
ARTICLE  44  affixing  notice 

Order 

2089.  [§  84]  Code  of  Civil  Procedure,  §  456  Pt.  ^^^""^^ 
The  italicized  words  were  rendered  necessary  to  complete  the  and^udg^ 


severance 
and  judg- 
sense.  ment-roU 
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nn.  2090- 
2096 


Proof  of 
devise  by 
decedent  in 
partition 
action 


ARTICLE  45 

''"  Partition 

2090.  [§  85]  Code  of  Civil  Procedure,  §  1537  Pt. 
The  changes  in  the  text  are  intended  to  supply  the  references  in 
and  complete  the  sense  of  the  original  section. 


Rebuttal  of 
testimony  of 
party  taken 
by  adverse 
party 


Peri>etuated 
testimony 


ARTICLE  46 

Party 

2091.  [§  86]  Code  of  Civil  Procedure,  §  838. 

ARTICLE  47 

Perpetuated  Testimony 

2092.  [§  87]  Code  of  Civil  Procedure,  §§  1688a,  1688c. 

The  first  portion  of  the  text  to  and  including  the  words  *'  by  com- 
mission" is  Code,  §  1688a,  and  the  remainder  of  the  text  is  Code, 
§  1688c. 

The  bracketed  words  have  been  omitted  as  unnecessary. 


Mitigation 
in  action  for 
personal 
injury 


ARTICLE  48 

Personal  Injury 

2093.  [§  88]  Code  of  Civil  Procedure,  §  536  Pt. 
The  bracketed  words  in  connection  with  the  text  cover  causes 
of  action  which  have  been  assigned  to  their  appropriate  heads. 


Personal 
privilege  of 
witness 


ARTICLE  49 

Personal  Privilege 

2094.  [§  89]  Code  of  Civil  Procedure,  §  837.  See  also  Agricultural 
Law,  §  3;  Canal  Law,  §  20;  Election  Law^  §  558;  Insurance  Law, 
§  89;  Labor  Law,  §  154;  Liquor  Tax  Law,  §  33,  subd.  5;  Penal  Law, 
§§  166,  380,  395,  584,  713,  737,  770,  996,  1200,  1472,  1631,  1716, 
2038,  2052,  2097;  Public  Lands  Law,  §  91;  Second-class  Cities  Law, 
§243. 

Incrimination      2095.  [§  90]  Code  of  Civil  Procedure,  §  1955  Pt. 
of  witness  The  changes  shown  in  connection  with  the  text  are  intended  to 

supply  the  reference  in  the  original  section. 


Personal 
privilege 


2096.  [§  91]  Code  of  Civil  Procedure,  §  2460, 


Pbbsonal  T«ANa4.cnox 
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ARTICLE  60 

PSBSONAL  TbANBACTXON 

3097.  [§  92]  Code  of  CivU  Procedure,  §  829. 

ARTICLE  51 
Flbadinq 

2098.  [§  93]  Code  of  CivU  Procedure,  §  523  Pt. 

ARTICLE  52 
Pbesentuent  and  Pbotest 

2099.  [§  94]  Code  of  Civil  Procedure,  §§923,  924. 

The  first  paragraph  is  Code,  §  924,  and  the  second  paragraph  is 
Code,  §  923. 


ARTICLE  63 
Privilbqed  Communicaxiok 


V  - 


2100.  [§  95]  Code  of  Civil  Procedure,  §§  833,  834,  835. 

The  first  paragraph  is  Code,  §  833;  the  second  paragraph  is  Code, 
§  834;  the  third  paragraph  is  Code,  §  835. 

2101.  [§  96]  Code  of  Civil  Procedure,  §  836. 

The  changes  indicated  in  connection  with  the  text  are  intended 
to  supply  the  references  in  and  complete  the  sense  of  the  original 
section. 

The  following  amendments  to  §  836  were  recommended  by  the 
Surrogate's  Court  Commission: 

**  The  last  three  sections  apply  to  any  examination  of  a  person  as  a  witness  uolei^s 
the  provisions  thereof  are  [expressly]  waived  [upon  the  trial  or  exsmination]  by  the 
person  confessing,  the  patient  or  the  client.  But  a  physician  or  surgeon  or  a  pro- 
fessional or  registered  nurse,  may  upon  a  trial  or  examination  diacloee  any  information 
as  to  the  mental  or  physical  condition  of  a  patient  who  is  deceased,  which  he  acquired 
in  attending  such  patient  professionally,  except  confidential  conmiunications  and 
such  facts  as  would  tend  to  disgrace  the  memory  of  the  patient,  when  the  provisions 
of  section  eight  hundred  and  thirty-four  have  been  [expressly]  waived  [on  such  trial 
or  examination]  by  the  personal  representatives  of  the  deceased  patient,  or  if  the 
validity  of  the  last  will  and  testament  of  such  deceased  patient  is  in  question,  by 
the  executor  or  executors  named  in  said  will,  or  the  surviving  husband,  widow  or 
any  heir-at-law  or  any  of  the  next  of  kin,  of  such  deceased,  or  any  other  party  in 
interest.  But  nothing  herein  contained  shall  be  construed  to  disqualify  an  attorney 
[in  the  probate  of  a  will  heretofore  executed  or  offered  for  probate  or  hereafter  to 
be  executed  or  offered  for  probate]  from  becoming  a  witness,  as  to  what  was  said 
and  done  in  the  presence  of  one  or  both  subscribing  witnesses  to  the  will  concerning 
[to]  its  preparation  and  execution  [in  case  such  attorney  is  one  of  the  subscribing 
witnesses  thereto].  In  an  action  for  the  recovery  of  damages  for  a  personal  injury 
the  testimony  of  a  physician  or  surgeon,  or  of  a  professional  or  registered  nurse 
attached  to  any  hospitsJ,  dispensary  or  other  charitable  institution  as  to  information 
which  he  acquired  in  attending  a  patient  in  a  professional  capacity,  at  such  hospital, 


IU1.2097- 
2101 

Personal 
transaction 
or  communi- 
cation  be- 
tween witness 
and  decedent 
or  lunatic 

Pleading  as 
evidence  in 
criminal 
prosecution 


Presumption 
of  present- 
ment and 
protest  of 
note  or  bill 
by  notary 


Privileged 

conununica- 

tion 


Privileged] 
conununica- 
Uon  -1 
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nn.  2102—  dispensary,  or  other  charitable  institution  shall  be  taken  before  a  referee  appointed 
2109   ^y  ^  judge  of  the  court  in  which  such  action  is  pending;  provided,  however,  that 

any  judge  of  such  court  at  any  time  in  his  discretion  may,  notwithstanding  such 

deposition,  order  that  a  subpoena  issue  for  the  attendance  and  examination  of  such 
physician  or  surgeon  or  professional  or  registered  nurse,  upon  the  trial  of  the  action. 
In  such  case  a  copy  of  the  order  shall  be  served,  together  with  the  subpoena.  Sections 
eight  hundred  and  seventy-two,  [eight  hundred  and  seventy-three,]  eight  hundred 
and  seventy-four,  eight  hundred  and  seventy-five,  eight  hundred  and  seventynsix, 
eight  hundred  and  seventy-nine,  eight  hundred  and  eighty,  eight  hundred  and  eighty- 
four  and  eight  hundred  and  eighty-six  of  this  code  apply  to  the  examination  of  a 
physician  or  surgeon  or  a  professional  or  registered  nurse,  as  prescribed  in  this  section. 
[The  waivers  herein  provided  for  must  be  made  in  open  court  on  the  trial  of  the 
action,  or  proceeding,  and  a  paper  executed  by  a  party  prior  to  the  trial,  providing 
for  such  waiver  shall  be  insufficient  as  such  a  waiver.  But  the  attorneys  for  the 
respective  parties,  may  prior  to  the  trial,  stipulate  for  such  waiver,  and  the  same 
shall  be  sufficient  therefor.''] 

ARTICLE  54 


Affidavit  of 
refusal  to 
publish 


Presumption 
of  due  pub- 
lication 


Publication 

2102.  [§  97]  Code  of  Civil  Procedure,  §  3294  Ft. 

The  italicized  words  in  the  text  are  intended  to  supply  the  omission 
of  the  word  "  such  "  in  the  original  section. 

2103.  [§  98]  Code  of  Civil  Procedure,  §  926. 


ARTICLE  55 

Public  Record 
Public  record       2104.  [§  99]  Code  of  Civil  Procedure,  §  933. 


Record  of 
conveyance 

Record  of 
conveyance 

Public  record 
in  foreign 
country 


2105.  [§  100]  Code  of  CivU  Procedure,  §  935  Pt. 

2106.  [§  101]  Code  of  Civil  Procedure,  §  947. 

2107.  [§  102]  Code  of  Civil  Procedure,  §  956. 


ARTICLE  56 


Presumption 
of  ownership 
from  thirty 
years'  pos- 
session of  real 
property 

Presumption 
as  to  legal 
title 


Real  Property 
2108.  [§  103]  Code  of  Civil  Procedure,  §  960. 


2109.  [§  104]  Code  of  Civil  Procedure,  §  368. 
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ARTICLE  57  nn.  21 10^ 

2117 


Rebuttal 


2110.  [§  106]  Code  of  CivU  Procedure,  §  838.  Rebuttal 

ARTICLE  58 

Receipt 

2111.  [§  106]  Code  of  Civil  Procedure,  §  961c.  Receiptor 

municipal 
corporation 

ARTICLE  59 

Recognizance 

2112.  [§  107]  Code  of  Civil  Procedure,  §  1965.  Forfeiture  of 

recognizance 

2113.  [§  108]  Code  of  Civil  Procedure,  §  1966.  Breach  of 
The  italicized  words  in  thetext  are  intended  to  supply  the  omission  recognizance 

of  the  word  "  such  "  in  the  origmal  section.  ^  p^p^® 

Code  of  Civil  Procedure,  §  1966  Pt.,  omitted,  being  covered  by 
the  County  Law: 

"Where  a  recognisance  to  the  people  is  forfeited,  and  the  district  attorney  of  the 
county  in  which  it  was  taken  brings  an  action  to  recover  the  penalty  thereto."  (Code, 
§  1966  Pt.) 

ARTICLE  60 

Return  to  Execution 

2114.  [§  109]  Code  of  Civil  Procedure,  §  1734.  Presumption 
The  italicized  words  in  the  text  are  intended  to  supply  the  omis-  of  failure  to 

sion  of  the  word  "  such  "  in  the  original  section.  turn  chatter 

from  sheriff's 
return  to 
ARTICLE  61  execution 

Seal. 

2115.  [§  1101  Code  of  Civil  Procedure,  §  840.  Presumption 

of  considera- 
tion from  seal 

ARTICLE  62 

Slander 

2116.  [§  111]  Code  of  Civil  Procedure,  §  535  Pt.  i^slfndlT 
The  words  "  for  slander  "  are  intended  to  take  the  place  of  the  ^^®*^  ? 

word  "  such  "  in  the  original  section. 

21 17.  [§  112]  Code  of  Civil  Procedure,  §  1906  Pt.  Slander' 
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nn.211S- 
2125 


Statute  eoid 
resolution' 

Statute, 
proclamation, 
edict,  decree 
and  decision 


Acknowledg- 
ment or 
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ARTICLE  63 


Statute 

2118.  [§  113]  Code  of  Civil  Procedure,  §  932. 

The  portion  omitted  is  covered  by  the  Execution  Law. 

2119-  [§  114]  Code  of  Civil  Procedure,  §  942. 


ARTICLE  64 
Statute  op  Limitation 


2120.  [§  115]  Code  of  Civil  Procedure,  §  395. 
mise  to  ^^^  italicized  words  in  the  text  are  intended  to  take  the  place  of 

t^ewwe  out    the  words  "  this  title  "  in  brackets  which  refer  to  title  2,  chapter 
of  statute  of     4  of  the  Code  of  Civil  Procedure. 

limitation 


Surveyor's 
testimony 


ARTICLE  65 

SUBVEYOR 

2121.  [§  116]  Code  of  Civil  Procedure,  §  841a. 


Tender  and 
offer 


Town  record 


ARTICLE  66 

Tender  and  Offer 

2122.  [§  117]  Code  of  Civil  Procedure,  §§  737  Pt.,738  Pt.,  739  Pt. 
The  subject  of  "  Tender  and  Offer  "  has  been  treated  under  that 

head  in  the  Civil  Practice  Rules  but  it  has  been  deemed  best  to 
separate  the  portions  of  the  sections  relating  to  the  introduction 
of  evidence  respecting  tenders  and  offers  and  assign  those  portiond. 
to  this  statute. 

ARTICLE  67 

Town  Record 

2123.  [§  118]  Code  of  Civil  Procedure,  §^34 


U.  S.  court 
record 

U.  S.  govern- 
ment record 


ARTICLE  68 

United  States  Record 
2124.  [§  119]  Code  of  Civil  Procedure,  §  943. 

2135.  [§  120]  Code  of  Civil  Procedure,  §  944  Pt. 


Vessel 
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ARTICLE  6r 

Vessel 

2126.  [§  121]  Code  of  Civil  Procedure,  §  945. 

ARTICLE  70 

Weathbr 

2127.  [§  122]  Code  of  Civil  Procedure,  §  961f 

2128.  [§  123]  Code  of  Civil  Procedure,  §  944  Pt.^ 


nn.  2136- 
2134 

Bill  of  sale, 
mortgiage, 
hypotheca- 
tion or  con- 
veyance of 
vessel 

Weather 
reoond 

Weather 
record 


ARTICLE  71 

Wiu. 

2129.  [§  124]  Code  of  CivU  Procedure,  §  1865. 

The  bracketed  words  have  been  omitted  as  unnecessary. 


Loat«rife* 
strojieii  wif^ 


ARTICLE  72 

Witness 
2130.  [§  125]  Code  of  CivU  Procedure,  §  830  Pt. 


2131.  [§  126]  Code  of  Civil  Procedure,  §  S30  Pt. 


J-)ecea8eu, 
insane  or  nox 
resident 
witness 

Testimony 
of  former 
triiJ 


Exclusion  of 
witness  by 


2132.  [§  127]  Code  of  Civil  Procedure,  §  828.  ^ 

The  words  '*  in  this  title  "  bracketed  in  the  text  refer  to  title  1,  ^^^^atm^ 

chapter  9  of  the  Code  of  Civil  Procedure  relating  to  evidence.    They  interest 

have  been  omitted  as  unnecessary. 


ARTICLE  73 

Written  Instrument 
2133.  [§  128]  Code  of  Civil  Procedure,  §  961b. 

ARTICLE  74 


Written 
instrument 
containing 
subscribing 

witnen 


Construction  and  Effect 
2134.  [§  129]  New.     The  language  of  the  text  is  intended  to  Application 
preserve  the  rules  of  evidence  contained  in  the  decisions  of  the  courts,      *^* 
except  as  modified  by  this  act,  and  the  numerous  provisions  now 
in  other  statutes  of  the  state  applicable  to  particular  cases.     It  is 
also  intended  to  confine  the  provisions  of  this  act  to  court  proceedings 
civil  and  criminal  with  the  reservation  previously  expressed. 


nn.  2135- 
2143 


Extract 
from  comp- 
troller's books 


Action  for 
misappro- 
priation 

Validating 
appearance 
by  attorney- 
general 

Action  of 
ejectment 

Action  for 
forfeiture  or 
penalty 

Action  to 
vacate  letters 
patent 

Judgment- 
roll  in  action 
to  vacate 
or  annul 
letters  patent 

Report  on 
real  property 
recovered 

Compensa- 
tion of 
attorney- 
general  in 
certain 
actions 


Executive  La\\ 

ARTICLE  4 
Comptroller 

2135.  [§  45]  Code  of  Civil  Procedure,  931c  Pt. 

ARTICLE  6 

Attorney  General 

2136.  [§  68]  Code  of  Civil  Procedure,  §  1976. 

2137.  [§  69]  Code  of  Civil  Procedure,  §  1627  Pt. 


2138.  [§  69a]  Code  of  Civil  Procedure,  §  1977. 

2139.  [§  69b]  Code  of  Civil  Procedure,  §  1962  Pt. 


2140.  [§  69c]  Code  of  Civil  Procedure,  1957  Pt. 

The  italicized  words  are  intended  to  complete  the  sense  of  the 
original  section  of  which  the  text  is  a  part. 

2141.  [§  69d]  Code  of  Civil  Procedure,  §§  1959 Pt.,  (first  sentence); 
1960  (remainder). 


2142.  [§  69e]  Code  of  Civil  Procedure,  §  1981. 


2143.  [§  69f]  Code  of  Civil  Procedure,  §  1986  Pt. 
The  new  practice  provides  that  an  action  shall  be  brought  in  the 
name  of  the  real  party  in  interest. 
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General  Association  Law  nn.  2144- 

2150 
2144    The  Joint-Stock  Assoclationon  Law  has  been  changed  to  n^^i 
the   "General  Association  Law"  in  order  to  make  its  title  broad  note 
enough  to  cover  mi.tters  relating  lo  associations  generally. 


ARTICLE  2 

Associations 
2\4S.  [§  10]  Code  of  Civil  Procedure,  §  1919  Ft. 

2146.  [§  11]  Code  of  CivU  Procedure,  §  1919  Pt. 

2147.  [§  12]  Code  of  Civil  Procedure,  §§  1922,  1923  Pt. 


2148.  [§  13]  Code  of  Civil  Procedure,  §  1923  Pt. 


Action  by 
association 

Action 
against 
association 

Action 

against  mem- 
bers of 
association 

Action 
against 
members  of 
association 


2149.  [§26]  Code  of  Civil  Procedure,  §   1812,  relating  to  the  Receiver  of  i 
appointment  of  a  receiver  of  a  joint-stock  association.     Code  of  ^Mociation 
Civil  Procedure,  §  1812,  as  it  stood  before  the  consolidation  of  the 

statutes  in  1909,  made  sections  1809, 1810  and  1811  of  the  code  applic- 
able to  certain  corporations  and  joint-stock  associations.  Code  of 
Civil  Procedure,  sections  1810,  1811  and  part  of  section  1809,  were 
transferred  to  the  General  Corporation  Law,  (§§  306-308,)  leaving 
Code  of  Civil  Procedure,  §  1812,  in  the  code  so  far  as  applicable  to 
joint-stock  associations. 

2150.  [§  27]  Code  of  Civil  Procedure,  §    1809   has   been   placed  injunction 
in  the  General  Association  Law,  because  the    section,  so  far  as  foj^tli^tock 
applicable  to  corporations,  was  placed  in  the  General  Corporation  association 
Law  by  the  board  in  the  consolidation   of   the  statutes,   and  be- 
cause section  1809  is  an   exception  to  the  general  rule  of  practice 

in  applications  for  injunction,  which  should  be  made  uniform.  If 
the  section  is  preserved  in  its  original  form  applicable  to  corpora- 
tions and  joint-stock  associations  it  should  be  transferred  to  the 
Civil  Practice  Rules  after  the  general  rule  relating  to  the  subject 
to  which  it  applies. 
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nn.  2151- 
2164 

General 
note 


General  Construction  Law 

2151.  The  definitions  taken  from  Code  of  Civil  Procedure,  §  3343 
Pt.,  and  inserted  in  the  General  Construction  Law  have  not  been 
changed  substantially  except  where  a  change  of  practice  has  made 
a  change  of  definition  necessary. 

In  view  of  the  length  of  time  that  these  definitions  have  prevailed 
it  has  been  thought  best  to  preserve  their  phraseology  without  any 
attempt  at  restatement. 

Code  of  Civil  Procedure,  §  787,  has  been  omitted,  being  covered 
by  General  Construction  Law,  §  20. 


"Action  " 

''Affidavit" 
"Annulled" 

"Body  or 
officer  " 


(< 


Clerk  " 


"  Criminal 
action  " 

"  Decision  " 

"  Determina- 
tion " 


"  Distinct 
parcel" 

"  Domestic 
corporation  " 

"  Eject- 
ment " 

"  General 
and  special 
verdict " 

"  Injury  to 
property  " 


ARTICLE  2 

Meaning  op  Terms 

2152.  [§  lla]  Code  of  Civil  Procedure  ,§§  3333,  3337,  3343,  subd- 
20  Pt. 

2153.  [§  lib]  Code  of  Civil  Procedure,  §  3343,  H  11. 

2154.  [§  13a]  Code  of  Civil  Procedure,  §  3343  Pt. 

2155.  [§  13b]  Code  of  Civil  Procedure,  |2146  Pt.,  modified  to  suit 
the  change  in  practice  and  by  inserting  an  equivalent  for  the  refer- 
ence in  the  original  section. 

2156.  [§  17a]  Code  of  Civil  Procedure,  §  3343, 1[  4. 

2157.  [§  18al  Code  of  Civil  Procedure,  §  3336. 

2158.  [§  20a]  Code  of  Civil  Procedure,  §  3343,  H  5  Pt. 

2159.  [§  20b]  Code  of  Civil  Procedure,  §  2146  Pt.,  modified  to 
suit  the  ddange  in  practice  and  by  inserting  an  equivalent  for  the 
reference  in  the  original  section. 

2160.  [§  20c]  Code  of  Civil  Procedure,  §  3343,  H  16. 

2161.  [§  20d]  Code  of  Civil  Procedure,  §  3343,  H  18. 

2162.  [§  20e]  Code  of  Civil  Procedure,  §  3343,  H  20  Pt. 

2163.  [§  22a]  Code  of  Civil  Procedure,  §  1186. 

2164.  [§  25a]  Code  of  Civil  Procedure,  §  3343,  H  10. 
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Effect  of  Repeals 


573 


2I6S.  [§  26a]  Code  of  Civil  Procedare,  §§  1200,  3343,  subd.  20.  nn.  2165- 

2182 


it 


Jud  gment " 


2166.  [§  26b]  Code  of  Civil  Procedure,  §  3343,  If  13. 


"  Judgment 
creditor  " 


2167.  [§  26e]  Code  of  Civil  Procedure,  §  3343,  H  14,  modified  by  "Judgment 
striking  out  the  reference  but  without  narrowing  the  scope  of  the  creditor's 
definition.  ^''^''''^ 


2168.  [§  28a]  Code  of  Civil  Procedure,  §  3343,  H  2. 

2169.  [§  31a]  Code  of  Civil  Procedure,  §  768  Pt. 

2170.  [§  32a]  Code  of  Civil  Procedure,  §§  1870  and  1906  Pt- 
Section  1870  has  been  modified  by  inserting  an  equivalent  for  the 
reference  in  the  original  section. 

2171.  [§  32b]  Code  of  Civil  Procedure,  §§  3343,  43  Pt. 

2172.  [§  36a]  Code  of  Civil  Procedure,  §§  767  Pt.,  3343  Pt. 

2173.  [§  36b]  Code  of  Civil  Procedure,  §  3358  Pt. 

2174.  [§  37a]  Code  of  Civil  Procedure,  §  3343,  H  9. 

2175.  [§  37b]  Code  of  Civil  Procedure,  §  3338. 

2176.  [§  41a]  Code  of  Civil  Procedure,  §  3358  Pt. 

2177.  [§  42a]  Code  of  Civil  Procedure,  §  3343,  H  5  Pt. 

2178.  [§  46a]  Code  of  Civil  Procedure,  §§  3334,  3343,  If  20  Pt. 

2179.  [§  53a]  Code  of  Civil  Procedure,  §  3343  Pt. 

2180.  [§  26]  Code  of  Civil  Procedure,  §  3343,  If  3. 


"  Mandate 

"  Motion  " 

"Next  of 
kin" 


"Notify" 
"  Order  " 
"Owner" 

"  Personal 
injury 


»» 


It 


"Plaintiff" 
and  "  de- 
fendant" 

"  Real 
property  " 

"  Report " 

"  Special  pro- 
ceeding " 

"Trial  juror" 
and  "trial 
jury" 

"Judge" 


ARTICLE  5 

Effect  of  Repeals 

2181.  [§  91]  General  Construction  Law,  §  91  amended. 

2182.  [§  96]  General  Construction  Law,  §  96  amended. 


Effect  of 
repeal  of 
statute  upon 
amendment 

Use  of 
hyphen  in 
schedule  of 
repeals 
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General  Construction  Law 


nn.  2183- 
2186 


Effect  of 
revision  upon 
statute 
passed  at 
same  session 

Effect  of 
revision  and 
consolidation 
upon  penal 
law  and  crim- 
inal code 

"  Person  " 


ARTICLE  6 

JEffect  op  Consolidated  Laws 
2183.  [§  100]  General  Construction  Law,  §  100  amended. 


2184.  [§  101]  General  Construction  Law,  §  101  amended. 


2185*  [§  37]  Code  of  Civil  Procedure,  §  3358  Pt.,  without  change 
except  the  substitution  of  the  words  "  in  an  action  to  acquire  private 
property  for  a  public  use,"  for  the  word  "  herein." 


ft 


Property  "        2!8^  [§  38]  Code  of  Civil  Procednre,  §  713  Pt 


General  Corporation  Law  ""•  ^^^~ 

ARTICLE  2 
General  Pbovisions 
2187 i  [§  45]  Code  of  CivU  Procedure,  §  647.  Le^y  «?«" 

SvOCK,  6vC> 

2188.  [§  46]  Code  of  avil  Procedure,  §  646.  Levy  upon 

subscrip- 
tions, etc. 

ARTICLE  12 

Pbovisions  Applicable  to  Two  or  More  of  the  Foregoing 

Proceedings  or  Actions 

2189.  [§  306a]  General  Rules  of  Practice,  r.  80  Pt.    For  remainder  Appointment, 
of  rule,  see  General  Corporation  Law,  §  108.  ^nri^n  of 

Similar  provisions  are  in  the  General  Corporation  Law,  and  r.  receiver 
80  Pt.,  has  for  this  reason  been  transferred  to  that  law. 

ARTICLE  8 
[AcnoN  TO  Dissolve]  Moneyed  Corporation 

2190.  [§  162]  Code  of  Civil  Procedure,  §  394.  Moneyed 

corporft  bion , 
etc. 

2191.  [§  163]  Code  of  Civil  Procedure,  §  393.    The  liew  matter  Action  on 
takes  the  place  of  the  reference  in  the  original  section  exempting  ™oney 
certain  things  from  the  chapter  in  the  Code  of  Civil  Procedure  on 
limitations  of  actions. 

ARTICLE  2 A 

Foreign  Corporation 

2192.  [§  50]  Code  of  Civil  Procedure,  §  1779.  Action  by 

foreign  cor- 
poration 

2193.  [§  51]  Code  of  Civil  Procedure,  §  1780  Pt.  Action 

against 
foreign  cor- 
poration 

2194.  [§  52]  Code  of  Civil  Procedure,  §  1783  Pt.  Action  by 

foreign  cor- 
poration 
against 
another 

2195.  [§  53]  Code  of  Civil  Procedure,  §  19 18  Pt,  Action 

against 
foreign  cor- 
poration by 
attorney- 
general 

2196.  [§  54]  Code  of  Civil  Procedure,  §  1948  Pt.  Action 

against  per- 


[5751  corporation 

^       ^  without 


sons  acting  as 
corporatio 
without 
authority 


nn.  2197- 
2202 


General  Municipal  Law 


Action  by 
municipal 
officer 

Action 
against 
municipal 
officer 


ARTICLE  lA 

Right  of  Action 

2197.  [§  2al  Code  of  CivU  Procedure,  §  1926. 

2198.  [§  2b]  Code  of  Civil  Procedure,  §  1927. 


2199.  [§  2c]  Code  of  Civil  Procedure,  §  1928. 


Action 
against 
municipal 
body 

Actiottiigainst  T  2200.  [§  2d]  Code  of  Civil  ProceduEe,  §  1990  Pt. 

municipal 

corporation 

growing  oui  •' 

of  arrest,  etc 

Security  by         2201,  [§  2e]  Code  of  Civil  Procedure,  §  1990  Pt.,  witfaoot  change  of 

state  substance. 

municipal  ^phis  provision  will  be  found  as  readily  in  the  Municipal  Law  as 

corporation        '^i  i  j*       e  *   a.       _l    i  •   n     j^  ■  •   •      i     tr* 

and  officer       ^^  ^^^  Txiies  and  IS  of  interest  chiefly  to  municipal  officers. 


Proceeds  ii 
action  for 
misappro- 
priation 


2202.  [§  56]  Code  of  Civil  Procedure,  §  1975  Pt. 
Code  of  Civil  Procedure,  §  1974,  omitted,  being  sufficiently  pro- 
vided for  by  the  last  sentence  of  |  1975  as  incorporated  in  the  tesct: 

*'  Any  court  of  the  state,  in  which  an  action  is  brought  by  the  people,  as  prescribed 
in  this  article,  may,  by  the  final  judgment  therein,  or  by  a  subsequent  order,  direct 
that  any  money,  funds,  damages,  credits,  or  other  property,  recovered  by,  or  awarded 
to,  the  plaintiff  therein,  wfaicfa^  tf  that  action  had  not  bjsen  brought,  would  not  have 
vested  in  the  people,  be  disposed  of,  as  justice  requires,  in  such  a  manner  as  to  re- 
instate the  lawful  custody  thereof,  or  to  apply  the  same,  or  the  proceeds  thereof,  to 
the  objects  and  purposes  for  which  they  were  authorized  to  be  raised  or  procured; 
after  paying  into  the  state  treasury,  out  of  the  proceeds  of  the  recovery,  all  expenses 
Incurred  by  the  people  in  the  action*''     (Code,  §  1974.) 
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Insaraty  Law  ™-^^^.. 

22Uo 


ARTICLE  8 

C^omamXU^  efFncompeteiri^ 

2203.  This  proceeding  has  been  placed  in  the  Insanity  Law  be-  General  note 
cause  it  relates  exclusively  to  an  application  by  a.  state,  institution 

for  the  appointment  of  a  committee  of  the  person  or  property  of  an 
incompetent  in  order  to  secure  reimbursement  for  his  maintenance 
and  support. 

In  this  proceeding  an  attempt  has  been  made  to  provide  a  brief 
method  by  which  a  committee  can  be  appointed  for  an  inmate  of  a 
state  institution  and  the  provisions  in  an  ordinary  case  for  the  ap- 
pointment of  such  a  committee  relating  to  the  reference  and  trial 
have  been  dispensed  with. 

This  omission  has  raised  a  serious  constitutional  question  as  to 
whether  or  not  a  committee  can  be  appointed  in  the  proceeding 
without  a  trial  of  the  question  of  competency  by  a  jury  concerning 
which  Judge  Willard  Bartlett  said  in  Sporza  v.  German  Savings 
Bank,  192  N.  Y.  8: 

"  My  conclusion  is  that  if  section  2323a  of  the  Code  of  Civil 
Procedure  is  intended  to  apply  to  an  incompetent  person  who  has 
been  committed  to  a  state  institution  without  an  inquisition  ex- 
ecuted in  the  usual  manner  before  a  jury  or  without  a  jury  trial  of 
the  issue  of  incompetency  in  court,  then  it  is  unconstitutional.  If, 
however,  it  may  be  construed  as  applying  only  to  persons  who  have 
thus  been  adjudicated  incompetent  by  the  finding  of  a  jury  but  for 
whom  no  committee  has  as  yet  been  appointed  (by  reason,  for  example, 
of  no  property  being  discoverable  at  the  time  of  the  inquisition), 
then  it  may  be  regarded  as  constitutional."  (p.  35). 

2204.  [§  173]  Code  of  Civil  Procedure,  §  2323a.  Committee 

.  for  incom- 
petent 

2205.  [§  174]  Code  of  Civil  Procedure,  2323b.  Costs  of  pro- 

ceeding 

2206.  [§  175]  Code  of  Civil  Procedure,  §  2336a.  Application 

l^''J  practice 


nn,  2207-  Insurance  Law 

2208 


^^^Und"  ^^^*  f  §  ^*^*1  ^*  ^^^^  useless  to  encumber  the  rules  with  this  pro- 

wS^der-  vision  (Code,  §  811  Pt.)  permitting  surety  companies  in  place  of 

taking  personal  sureties. 

Searching  2208-  [§  182b]  Code  of  Civil  Procedure,  §  3256  Pt. 

company's  to            j                                                    to 
abstract 
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Judiciary  Law 

ARTICLE  2 


nn.  2209- 
2219 


General  Provisions 

2209.  [§  3a]  Code  of  Civil  Procedure,  §  4.  Jurisdiction 

The  courts  referred  to  in  section  4  of  the  code  having  been  in-  ^^^^^^I^^'j 

corporated  in  sections  2  and  3  of  the  Judiciary  Law  a  change  of  j^udges^    *^ 

reference  is  necessary  in  new  section  3a. 

There  is  no  intention  of  abridging  the  jurisdiction  and  powers  of 

the  courts  by  the  acts  forming  a  part  of  the  plan  for  the  simplification 

of  the  practice. 


2210.  [§  3b]  Code  of  Civil  Procedure,  §  7. 


2211.  [§  12a]  Code  of  Civil  Procedure,  §  26  Pt. 


2212.  [§  12b]  Code  of  CiyU  Procedure,  §  41  Pt. 

The  remainder  of  the  section  has  been  provided  for  elsewhere. 

2213.  [§  12c]  Code  of  Civil  Procedure,  §  44. 

2214.  [§  12d]  Code  of  Civil  Procedure,  §  45. 

This  section  relates  to  criminal  as  well  as  civil  matters^and  hence 
has  not  been  placed  in  the  Civil  Practice  Rules. 

2215.  [§  12e]  Code  of  Civil  Procedure,  §  52. 


2216.  [§  12f]  Code  of  Civil  Procedure,  §  53  Pt. 


2217.  [§  31]  Code  of  Civil  Procedure,  §  342  Pt. 

2218.  [§  31a]  Code  of  Civil  Procedure,  §  346  Pt, 

2219.  [§  31b]  Code  of  Civil  Procedure,  §  26. 


[579] 


Power  of 
court  of 
record 

Vacancy  and 
changes  in 
court 

Adjournment 
of  term  to 
another  place 

Failure  or 
change  of 
term  of  court 

Continuance 
of  trial  be- 
yond term  of . 
court 

Continuance  ; 
of  special 
proceeding 
before  an- 
other officer 
or  court 

Proceedings 
before  sub- 
stituted 
officer  • 

Proceedings 
for  removal 

Validity  of 
proceedings 

Continuance 
of  proceeding 
before  an- 
other judge    . 
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Judiciary  Law  Notes 


110.2220- 
2230 

FoisartD 

gtutniiaii 
ad  litem 


Court  in 
whidiactiQii 
for  dispos" 
sessioaixx&y 
be  brought 


2220.  [§  31d]  Code  of  Civil  Procedure.  §§  472  Pt.,  3363  Pt. 
The  following  portion  of  Code,  §  3363  Pt.,  has  been  omitted  as 

unnecessary: 

"  And  in  case  he  has  none,  or*  iik  case,  hw  general  guardian,  committee  or  trustee 
fails  to  appear  for  him,  the  court  shall,  upon  the  presentation  of  the  petition  and  notice, 
with  proof  of  service,  without  f usther  notice,  appoint  a  guardian  ad  litem  for  such 
defendant,  whose  duty  it  shall  be  to  appear  for  hun  and  attend  to  his  interests  in  the 
proceeding."    (Code,  §  3363  Pt.) 

2221.  [§  31e]  Code  of  Civil  Procedure,  §  2234. 
This  section  applies  to -so- many  courts  that  it  has  been  de«ned 

suffiox^oit  to  place  it  in  the  JudioiaryLaw  wit*iout  speeiaJ  reference 
in  the  provisions  relating  to  t*ie  courts  to  which  it  appMes. 

The  insertion  of  the  ref erwiee^  to  the  Civil  Fractiee  Rtiles-  preseribes 
tho-pracftice  by  action  in  place  of^by  "  spemal  proceeding/' 

The  naByeB"  of  the  justices-  courts-  of  Albany  and"  Troy  were 
changed  to  City  Court. 

The  section  will  not  aflfect  summary  proceedings  as  now  conducted 
in  city  courts  imtil  the  praetioe  in  thes^  courts^is-made  to  conform 
therewith. 

The  practice  in  city  courts  has  not  been  changed  and  the  refer- 
ences to  summary  proceedings*  under  the  present*  code  hoki  good 
until  changed  although  the  code  is  repealed. 

Courtmay  2222.  [§  31h]  Code.of  Civil  Procedure^  §§^  1584,  1585*. 


2223.  [§  31i]  Code  of  Civil  Eroeedure^  §,  L672; 
The  italicized  words  merely  complete  the  sense  of  the  original 
section. 

2224  [§  31]]  Code  of  Civil  Procedure,  §  1633  Ptv. 


2225.  [§  31 1]  Code  of  Civil  Procedure,  §  1646  R. 

The  italicized  words  supply  the  omission  of  the  word  "  such  '* 
in  the  original  section. 

2226.  [§  31m]  Code  of  Civil  Procedure,  §  251. 

2227.  [§  31n]    Code  of  Civil  Procedure,   |  416.Pt.,  amplified-  in 
1  anguage  without  change  of  substance. 

r  2228.  [§l31o]  Code  of  Civil  Procedure,  §  25  Pt. 
^  The  remainder  hash  been  assigned  eLeewhere;^ 

2229.  [§  31p]  Code  of  Civil  Procedure,.  ^§.  1269,  1272. 

'    The  italicized  words  are  intended'  to  preserve  the  limitation  in 
Code  of  Civil  Procedure,  %  1272, 

2230.  [§  31q]  Code  of  Civil  Procedure,  §  1292. 


eecuiit^rin 
partHimi 

Unknown, 
owners  in 
partition 

Investment 
of  proceeds  in 
foreclosure 

Perpetuation 
of  proof 


Stenograph- 
er's minutes. 

Jurisdiction  in 

provisional 

remedies 

Power  of 
judge*out  Oi 
offiiidt 

Docket'of  ■  ' 
judgpienl 


HettlHuliun 
upon  setting' 
aside:  jodgr 
meotr 
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2281 .  f §  81r]  Code  of-  Civil  Procedure,  ^^  1820. 

The  bracketed  words  iiave  been  omitted  «s  unneeeBsary. 


2232.  [§  31s]  Code  of  Civil  Procedure,  §  1323  Pt.,  1005  Pt. 
The  bracketed  words  have  been  omitted  as  obsolete. 
Code  of  CivU  Procedure,  §§.2142,  2263  Pt.,  ©mitted,  being  suffic- 
iently provided  for: 

''  Whfice  the  determination  reviewod  is  snnctUed.^n:  modified, -the  oourtrmay. order 
and  enforce  restitution,  in  like  manner,  with  like  effect  and  subject  to  the  same  con- 
ditions, as  where  a  judgment  is  reversed  upon  appeal."     (Code,  §  2142.) 

"  If  the  final  order  isreversed  upon  appeal,  the  appe^^iate  eonrt  may  award  restitu- 
tion to  the  party  injured,  with  oosba;  and  it  may  make  any  order,  or  issue  any  oth«r 
maodaie,  jkeoessary,  to  oarry  its  determination  into  effect. "    (Code,  §  2263  Ft.) 


nn.  2331- 
2236 

Affirmed  or 

modified 

judgment 

Restitution 
upon  reversal 
or  modifica- 
tion of  judg- 
ment 


ARTICLE  3 

CoTiBT  OF  Appeals 
'    2233.  [§  32]  Code  of  Civil  Procedure,  §  190. 


2234.  [§  33]  Code  of  Civil  Procedure,  §  191. 


Jurisdiction 
of  court  of 
appeals 

Limitations, 
exceptions 
and  con- 
ditions relat- 
ing to  ap- 
peals to  the 
court  of 
appeals 


2235.  [§  34]  Code  of  Civil  Procedure,  1187  Pt.  Power  of 

The  italicized   words  are  intended  to  preserve  the  sense  of   the  court  of 
original  section. 


2236.  [§  35]  Code  of  Civil  Procedure,  §  1337  Pt. 

ThiS'Seetion  was  amended  in  18%  to  make  it  conform  "to  the  pro- 
visions of  the  new  constitution  of  1895. 

The  constitution  limited  the  jurisdiction  of  the  court  of  appeals 
to  questions  of  law  except  where  the  judgment  is  of  death  and  pro- 
vided that  a  unanimous  decision  of  the  appellate  division  that  there 
is  evidence  supporting  or  tending  to  sustain  a  finding  of  fact  or  a 
verdict  not  directed  by  the  court  shall  not  be  reviewed  by  the  court 
of  appeals. 

Ordinarily  an  appeal  would  not  lie  from  an  order  granting  a  new 
trial  on  exceptions  but  in  order  to  obviate  the  necessity  for  a  new 
trial  where  the  questions  involved  are  solely  questions  of  law,  the 
constitution  also  provides  that  the  appeal  may  be  taken  from  orders 
granting  new  trials  on  exceptions  where  the  appellants  stipulate 
that  upon  affirmance  judgment  absolute  shall  be  rendered  against 
them. 

The  section  of  the  code  squares  with  these  provisions  of  the  con- 
stitution and  limits  the  questions  for  review  to  questions  of  law 


appeals  on 
appeal 

Jurisdiction 
where 
appellate 
division  is 
divided  on 
finding  or 
verdict 
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Jurisdiction 
on  reversal 
and  pre- 
sumption 


nn.  2237-  where  the  appeal  is  from  a  final  judgment  or  from  an  order  grant- 
2239  ing  or  refusing  a  new  trial  where  the  usual  stipulation  is  given  and 
provides  for  a  review  of  the  question  (which  is  a  question  of  law)  as 
to  whether  or  not  there  is  evidence  to  support  a  finding  or  verdict 
not  directed  by  the  court  where  the  appellate  division  is  not  unani- 
mous in  its  decision. 

2237.  [§  36]  This  section  as  it  stood  prior  to  the  amendment  of 
1912,  provided  that  where  in  non-jury  cases  the  judgment  or  order 
from  which  the  appeal  was  taken  did  not  show  that  the  reversal 
was  upon  the  facts,  a  presumption  prevailed  that  it  was  reversed 
on  the  law. 

Prior  to  the  adoption  of  the  present  constitution  the  court  of 
appeals  in  such  cases  had  jurisdiction  to  examine  the  facts  but  no 
such  power  exists  under  the  present  constitution;  but  where  the 
judgment  or  order  appealed  from  is  silent  as  to  the  grounds  of  reversal, 
the  court  of  appeals  will  presume  that  the  reversal  was  upon  the 
law  and  will  only  examine  questions  of  law  upon  such  appeal. 

In  1912  (ch.  361),  the  legislature  undertook  to  apply  to  jury  cases 
the  same  rule  with  reference  to  the  presumption  on  appeal  where 
the  judgment  or  order  was  silent  as  to  the  grounds  of  reversal  that 
applied  to  non-jury  cases,  by  providing  that  it  should  be  conclusively 
presumed  that  the  judgment  was  not  reversed  or  the  new  trial 
granted  upon  a  question  of  fact,  unless  the  "  particular  question  or 
questions  of  fact  upon  which  the  reversal  was  made  or  the  new  trial 
was  granted  are  specified  and  referred  to  by  number  or  other  adequate 
designation  in  the  body  of  the  judgment  or  order  appealed  from." 

Notwithstanding  this  language  the  court  of  appeals  reaffirmed 
its  position  that  the  judgment  or  order  appealed  from  must  show 
that  the  facts  are  not  involved  on  the  appeal. 

Miller  J.  said  in  Wright  v.  Smith,  209  N.  Y.  249,  in  a  jury  case 
where  the  appeal  was  taken  from  a  judgment  and  from  an  order 
denying  a  motion  for  a  new  trial,  but  the  order  and  judgment  of 
the  appellate  division  were  silent  as  to  the  grounds  of  reversal: 

"  This  court  has  repeatedly  said  that  it  could  not  entertain  jurisdiction  in  such  a 
case  as  this  even  though  it  should  conclusively  appear  that  the  decision  below  was 
based  on  questions  of  law  only,  that  it  must  affirmatively  appear  that  the  order  deny- 
ing the  motion  for  a  new  trial  was  affirmed  on  the  facts  or  the  appeal  therefrom  dis- 
missed."   (p.  250.) 


Jurisdiction 
on  appeal 
from  judg- 
ment to 
review  inter- 
locutory 
^decision 

■Jurisdiction 
to  review 
interlocutory 
decision  upon 
appeal  from 
judgment 


2238.  [§  37]  Code  of  Civil  Procedure,  §  1336. 


2239.  [§  38]  Code  of  Civil  Procedure,  §  1350  Pt, 


■.^V\         \    \  V 
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2240.  [§  39]  Code  of  Civil  Procedure,  §  194  Ft.  nn.  2240- 

2247 


Judgment 
abflolute  and 
subsequent 
proceedings 


2241.  [§  40]  Code  of  CivU  Procedure,  §  1337  Pt.  apS*''*'*" 

2242.  [§  41]  Code  of  Civil  Procedure,  §  194  Pt.  Remittitur 

ARTICLE  4 

Appellate  Division 

2243.  [§  63]  Code  of  Civil  Procedure,  §§  220  Pt.,  993  Pt.,  1187  Jurisdiction 

Pt.,  1224.  of  appellate 

1[lis§220Pt.;1[2is§993Pt.;1[3is§1187Pt.and1f4is§1224.  ^'"^'^'^ 

2244.  [§  64]  Code  of  Civil  Procedure,  §  1346.  Jurisdiction 
Code  of  Civil  Procedure,  §  3376  Pt.,  omitted,  being  sufficiently  ^^^^IJ^J^ 

provided  for:  appeal  from 

"  If  a  trial  has  been  had  and  judgment  entered  in  favor  of  the  defendant,  the  plain-  judgment 
tiff  may  appeal  thenfrom  to  the  appellate  division  of  the  supreme  court  withm  the 
time  provided  for  i^ipeals  from  judgments  by  title  four  of  chapter  twelve  of  this  act; 
and  all  the  provisioDB  ci  said  chapter  relating  to  appeals  from  juc^pnents  shall  apply 
to  such  appeals;  and  on  the  hearing  of  the  appeal  the  appellate  division  may  afiOrm, 
reverse  or  modify  the  judgment,  and  in  case  of  rev^isal  may  grant  a  new  trial,  or 
direct  that  judgment  be  entered  in  favor  of  the  plaintiff."    (Code,  §  3376  Pt.) 

2245.  [§  65]  Code  of  Civil  Procedure,  §  1347.  Jurisdiction 
Code  of  Civfl  Procedure,  §§  537  Pt.  and  793  Pt.,  omitted:  divS^oJ^ 

"  If  the  application  is  denied,  an  appeal  cannot  be  taken  from  the  deter^^'natiop  "  appeal  from 
(Code,  §  537  Pt.)  order 

'  Where  the  rif^t  to  a  preference  depenos  upon  facts  which  do  not  appear  m  the 
p  eadings  or  other  papers  upon  whidh  the  cause  is  to  be  tried  or  heard.''  (Code, 
{  793  Pt.) 

Code  of  Civil  Procedure,  §  3375  Pt.,  omitted,  being  sufficiently 
provided  for: 

"  Appeal  may  be  taken  to  the  appellate  division  of  the  supreme  court  from  the 
final  order.''    (Code,  {  3375  Pt.) 

224<J.  [§  66]  Code  of  Civil  Procedure,  §  1348  Pt.  o?5Ste 

division  on 
appeal  from 
order  made 
out  of  court 

2247.  [§  67]  Code  of  Civil  Procedure,  §§  1366  Pt.,  (remainder  Jurisdiction 
omitted);  1357,  1358.  tZ^S^ 

appeal  in 
special  pro- 
ceeding 


'wQft 


Jx]2>xctiAifiT  Iasw  iH&ms 


no.  2348-        2248.  [§  68]  Code  of  Ckil  firoosdoTQ,  1 134i0,  dranged  U>  0oof£orm 
2257  to  the  new  practice. 

Junsdiotion 

df.fipjBeUale 

diviAon'On 

apipeal  from 

interlocutory 

judgmentj 


Jurisdiction 
on  appeal 
from  inferior 
court 

Jurisdiction 
on  appeal 
from  inferior 
courts  of 
Buffalo 

Jurisdiction 
on  appeal 

from  judg- 
ment <af  ier 
deojaioniof 
inieFleoutory 
matter 

Jurisdiction 
of  appellate 
division  on 
appeal 


Hearing  in 

appellate 

division 

Removal  of 
appeal  to 
another  de- 
partment 

Powers  of 
justice  of 
appella-te 
divisicm 

Calendar  fif 

apj3ellate 

di^dfiion 

ProcaodiQg 

inttoust 

beliywupim 

deciaii>n«f 

appeUate 

division 


2249.  [§  69]  Code  of  Civil  Procedure,  §  1340  Pt. 


2250.  [§  69a]  Code  of  Civil  Procedure,  §  1344  Pt. 


225i.  [§  «9b]  Code  of  Ci^dl  Proceduift,  |  ISB  Pt. 


2252.  [:§  69c]  Code  of  Civil  Pi?ocedure,  §  1817  i^t. 

Code  of  XSril  Procedure,  §  2138,  onittefl  as  mmecessary,  -beiiig 
sufficiently  po'ovided  for: 

"  The  cause  must 'be  lieard  at  a-teon  of  the'appolkube  dronen  of  ilfaejup'finie.'coaii, 
held'iwithin  the  judicial  department,  embracing  the  county Vhere  the  writ  was  return- 
able. Either  party  may  notice  it  for  hearing,  act  any  time  aftto  i/be  return  is  oomiilete. 
Except  as  prescribed  in  the  next  section,  it  must  be  heard  upon  the  writ  and  return, 
and  the  papers  upon  which  the  writ  was  granted."     (Code,  §  2138.) 

2253.  [§  69d]  Code  of  Civil  Procedure,  §  1355  Pt. 


2254.  [§  69e]  Code  of  Civil  Procedure,  §  231. 


2255.  [§  69f]  Code  of  Civil  Procedure,  §  -22©  ft. 

The  remainder  of  this  section  has  been  assigned  elsewhere. 


2256.  [§  84a]  General  Rules  of  Practice,  r.  39  Pt. 


.2257.  [.§  117]  Code  of  Civil  Proaednre,  §  1345  Pt. 


1MS8.  K  1»]  ^Cede  of  Orvil  ^Procedure,  J  1848  «Pt.  im.aW8- 

2261 


Vacation  or 
modification 
of  order 


2259.  II  U9]  .Code  .of  .Civil  Procedure,  ;§  1348  Pt.  Stay  by 

appellate 
division 

2260.  i§  120]  ^Code  of  Civil  Procedure,  §  1348  Pt.  Provisional 

remedy  by 

appellate 

division 

arttclt;  '4A 

AppdLale  Term 

2261.  [§  130]  Code  of  Civil  Procedure,  §  1317  Pt.  Jurisdictiim 
This  section  as  amended  is  discussed  by  Miller,  J.,  in  Middleton  ?^  appellate 

•^  '  term  on 

v.  Whitbridge,  213  N.  Y.,  p.  449,  as  follows:  appeal 

"  An  original  finding  or  decision  by  the  appellate  division  pursuant  to  the  practice 
inaugurated  under  section  1317  of  the  Code  of  Civil  Procedure,  as  amended  in  1912, 
is  not  a  decision  that  there  is  evidence  to  sustain  a  finding  of  the  trial  court  or  a  ver- 
dict of  a  jury.  Moreover,  the  fact  that  a  Judgment  is  entered  upon  the  unanimous 
decision  of  the  appellate  division  that  there  is  *  evidence  supporting  or  tending  to 
sustain  a  finding  of  fact  or  a  verdict  not  directed  by  the  court '  does  not,  as  seems 
too  commonly  to  be  supposed,  deprive  this  court  of  jurisdiction  to  review  it.  The 
specific  question  of  law  is  not  reviewable,  and  if  no  others  are  presented  the  appeal 
is  frivolous;  still  the  .judgment  is  appioalable. 

If  the  appellate  division  had  granted  a  new  trial,  its  judgment  would  not  be  review- 
able unless  it^affirmatively  appeared,  as  it  does  not,  that  the  findings  of  the  jury  had 
been  affirmed  (Wright  v.  Smith,  supra),  but  it  has  granted  a  final  judgment  dismissing 
the  complaint  and  its  action  is  open  to  review  by  us  at  least  to  the  extent  of  deter- 
mining whether  on  reversing  the  judgment  of  the  trial  court  it  had  the  power  to  dismiss 
the  complaint.  That  the  appellate  divinon  has  the  power  under  section  1317  of  the 
Code  of  Civil  Procedure  to  make  new  findings  of  fact  and  a  finsd  adjudication  on  the 
merits  in  a  case  triable  by  the  court  has  been  definitely  decided  by  this  court  (Bonnette 
V.  Molloy,  209  N.  Y.  167;  Lamport  v.  Smedley,  213  N.  Y.  82).  The  extent  of  the 
power  in  cases  triable  of  right  by  a  jury  is  limited  by  article  1,  section  2,  of  the  state 
constitution,  which  provides:  '  The  trial  by  jury  in  all  cases  in  which  it  has  been 
heretofore  used  shall  remain  inviolate  forever,  but  a  jury  trial  may  be  waived  by  the 
parties  in  all  civil  cases  in  &e  maimer  -to  be  proscribed  by  law.'  It  is  too  pbun  to 
admit  of  doubt  or  to  require  discussion  that  in  such  cases  the  ultimate  decision  of  all 
disputed  questions  of  fact  must  be  by  a  jury  unless  the  parties  have  consented  to  a 
decision  of  them  by  the  court,  but  it  does  not  follow  that  the  appellate  division  may 
never  finally  dispose  of  a  jury  case  in  which  it  disac;Tees  wit^  the  .trial  court.  The 
seventh  amendment  to  the  federal  constitution  does  not  limit  state  action,  and  so 
Slocum  V.  N.  Y.  Life  Ins.  Co.  (228  U.  S.  364)  is  not  controlling.  Moreover,  the  said 
provisions  of  the  state  and  federal  constitutions  are  dissimilar.  The  provision  of 
the  state  constitution  guarantees  the  substantial  right  of  trial  by  jury,  but  it  contains 
no  language  even  suggestive  of  a. .purpose  to  preserve  ancient  common  law  forms 
and  rules  of  procedure.  If  as  a  matter  of  law  a  dismissal  of  the  complaint  or  a  direc- 
tion of  a  verdict  is  proper,  or  if  disputed  questions  of  fact  are  by  consent  submitted 
to  the  court  for  decision,  as  where  both  sides  move  for  a  direction  of  a  verdict  without 
asking  to  go  to  the  jury,  no  constitutional  right  is  invaded  by  the  determination  of 
the  cause  by  the  trial  court  without  taking  a  verdict  of  the  jury.  If  in  such  X5ase 
the  trial  court  errs  by  submitting  the  case  to  the  jury  or  in  deciding  a  question  of 
fact  submitted  to  it  for  decision,  the  purpose  of  the  appeal  is  to  correct  such  error, 
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nn«  2262-  ^^^  ^^  ^^  dispositioa  of  the  cause  by  the  appellate  division,  in  the  manner  in  which 
2258    ^^  should  have  been  disposed  of  in  the  first  instance,  does  not  violate  a  right  which 

never  existed  or  had  been  waived,  to  have  the  case  submitted  to  the  jury  (see  Bothwell 

V.  Boston  El.  R'y,  215  Mass.  467).  The  framers  of  the  amendment  tb  said  section 
1317  were  plainly  mindful  of  the  constitutional  limitation  upon  their  power.  '  When 
a  trial  has  been  before  a  jury,'  the  section  reads, '  the  judgment  of  the  appellate  court 
must  be  rendered  either  upon  special  findings  of  the  jury  or  the  general  verdict  or 
upon  a  motion  to  dismiss  the  complaint  or  to  direct  a  verdict.'  The  final  judgment 
then  which  the  appellate  division  is  empowered  to  render  is  the  one  which  the  trial 
court  should  have  rendered  either  upon  a  special  or  a  general  verdict,  or  upon  a  motion 
to  dismiss  the  complaint  or  to  direct  a  verdict.  The  error  thus  corrected  is  the  error 
of  the  court,  not  of  the  jury.  The  province  of  the  jury  is  not  invaded  by  the  correc- 
tion of  such  an  error  and  the  rendition  of  the  judgment  which  ought  to  have  been 
rendered  by  the  trial  court.  The  question  on  the  merits  then  in  this  case  is  whether 
the  evidence  presented  a  question  of  fact  for  the  jury.  If  it  did  not,  the  appellate 
division  had  the  power  on  the  motion  to  dismiSB  the  complaint  to  render  the  judgment 
appealed  from.  If  it  did,  the  appellate  division  on  reversing  the  judgment  should 
have  granted  a  new  trial." 


Appeal  from 

appellate 

term 


2262.  [§  131]  Code  of  Civil  Procedure,  §  1344  Pt. 


Genera- 
jurisdiction 
of  supreme] 
court 

Jurisdiction 
of  supreme 
court  on 
appeal  from 
inferior  court 

.Turisdiction 
of  supreme 
court  on 
appeals  from 
inferior 
courts 

Powers  of 
supreme 
court  justice 

Jurisdiction 
of  agree- 
ments of  in- 
competents 


ARTICLE  5 

Supreme  Court 
2263.  [§  138]  Code  of  CivU  Procedure,  §  217. 


2264.  [§  139]  Code  of  CivU  Procedure,  §  1340  Pt. 


2265.  [§  139a]  Code  of  Civil  Procedure,  §§  1340  Pt.,  1342. 


2266.  [§  139b]  Code  of  Civil  Procedure,  §  235. 


2267.  [§  170a]  Code  of  Civil  Procedure,  §  2344a. 


ARTICLE  BB 


Surrogate's 
bond 


Surrogate 
2268.  [§  180]  Code  of  Civil  Procedure,  §  1886. 
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ARTICLE  6  nn.2269- 

2279 

County  Court 

2269.  [§  181]  Code  of  Civil  Procedure,  §§  340,  341  (as  amended  Jurisdiction  of 
by  L.  1914,  ch.  350),  347,  348  Pt.  county  court 

2270.  [§  182]  Code  of  Civil  Procedure,  §  349.  *     Power  of 

county  court 
as  to  special 
proceeding 

2271.  [§  183]  Code  of  Civil  Procedure,  §§  350,  351,  352,  353.  ^""JLty  court 
The  first  paragraph  is  Code,  §  350,  the  second,  §  352,  the  third,  ^  to  fine 

§  353,  and  the  fourth,   §  351.  and  recog- 

nizance 

2272.  [§  184]  Code  of  Civil  Procedure,  §  348  Pt.  Power  of 
The  italicized  words  are  not  new  but  are  a  part  of  the  section  ^^^^^y  J^^s® 

assigned  elsewhere. 

2273.  [§  185]  Code  of  Civil  Procedure,  §  241.  Power  of 

county  judge 
to  exercise 
authority  of 
supreme 
court  justice 
« 

2274.  [§  186]  Code  of  Civil  Procedure,  §  342  Pt.  Incapadty  of 

county  judge 

to  act 

2275.  [§  187]  Code  of  Civil  Procedure,  §  355.  Sessions  of 

•  ■■  '  "  county  co»irt 

2276.  [§  188]  Code  of  Civil  Procedure,  §  356.  P»^'  <•/  , 

county  judge 
in  adjoining 
county 

2277.  [§  194a]  Code  of  Civil  Procedure,  §  342  Pt.    The  removal  is  Certificate 
accomplished  by  the  mere  filing  of  the  certificate  of  the  county  judge  ^^^<^urt 
and  hence  the  provision  has  been  taken  from  the  rules.  action  to 

supreme 
court 

2278.  [§  194b]  Code  of  Civil  Procedure,  §  342  Pt.,  except  the  last  Removal  of 
clause  relating  to  the  taking  effect  of  the  order  which  is  section  capacity^  o?" 

344  Ft.  county  judge 

2279.  [§  194c]  Codeof  Civil  Procedure,  §340  Pt.  and  343,  with  the  Removal  of 
insertion  of  references  contained  in  the  original  section  and  the  pro-  ^*"^  ^ . 
vision  of  code  section  344  Pt.,  relating  to  the  taking  effect  of  the  of*rS^*^^ 
order. 
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JuDiCTATiY  Law  "Notes 


nn.'2380- 
2291 

Change  of 
place  of  trial 
in  inferior 
courts 

Application 
of  pcovisioafl 
to  eouaty 
court 


2280.  [§  194]  Code  of  Cml  Pfooedure,  §  218. 


References 

Referee  in 
1st  and  2d 
districts 


Books  to  be 
kept  by  clerk 


Entering 
order   * 

Books  to  be 
kept  by  clerk 


Delivery  of 
papers  on 
appeal  by 
clerk 

Docket  book 

Entry  of 
assignment  of 
judgment 


Partial  jBaiis- 
faction  of 
judgment 

Return  of 
execution 
unsatisfied 


•2281.  [§  202]  Code  of  Civil  Prooedure,  §  3342. 

ARTICLE  7 A 

References 

2282.  [§  240]  Code  of  Civil  Procedure,  §  «27. 

2283.  [§  241]  Code  of  Civil  Procedure,  §  1024  Pt. 

ARTICLE  '8 
Clerks 

22S4.  [§  251a]  General  Rules  of  Practice,  r.  7  Pt.  The  remainder 
of  the  rule  relates  to  books  to  be  kept  by  clerks  of  the  appellate 
division. 

2285.  [§  255a]  General  Rules  of  Practice,  r.  3  Pt. 

2286.  [§  264]  General  Rules  of  Practice,  r.  7  Pt.  The  remainder 
of  the  rule  relates  to  books  to  be  kept  by  clerks  of  courts  other  than 
the  appellate  division. 

2287.  [§  264a]  General  Rules  of  Practice,  r.  43  Pt. 


2288.  [§  286]  Code  of  Civil  Procedure,  §  1249. 

2289.  [§  287]  Code  of  Civil  Procedure,  §§  1270,  1272. 

The  bracketed  words  have  been  omitted  as  unnecessary,  the  word 
"  duly  "  being  inserted  to  provide  for  the  omission. 

The  italicized  words  supply  the  limitation  in  Code,  §  1272. 

Code  of  Civil  Procedure,  §  1272  has  been  incorporated  in  the 
sections  to  which  it  applies  and  is  therefore  omitted. 

It  "  This  article  applies  only  to  a  judgment,  wholly  or  partly  for  a  ram  of  money, 
or  directing  the  payment  of  a  sum  of  money;  and  to  an  execution  issued  upon  sueh 
a  judgment."     (Code  §  1272.) 

.2290.  [§  289d]  Code  of  Civil  Procedure,  §§  1264  Pt.,  1272. 
The  italicized  words  are  intended  to  give  effect  to  Code,  §  1272. 

2291.  [§  289e]  Code  of  Civil  Procedure,  §§  1266,  1272. 
The  italicized  words  in  the  text  are  intended  to  give  effect  to 
Code,  §  1272. 


STENOaElABHJBRa> 
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auticle;  g 

Stenographers 

2292.  [§  295a]  Code  of  Civil  Procedure,  §  796  Pt. 

ARTICLE.  15 

Attorneys  and  Counselors 

2293.  [§  479a]  General  Rules  of  Practice,  r.  5  Pt. 

2294.  [§  479b]  General  Rules  of  Practice,  r.  50  Pt. 

ARTICLE  15  A 

Jurors  Generally 

2295.  [§  481]  Code  of  Civil  Procedure,  §  119L 


2306 


Stenographio 
transcripts 


Attorney  as" 
surety^ 

Guardian 
ad  litexa 


2296.  [§  483]  Code  of  Civil  Procedure,  §  1163. 


LinntatioB 
uponisra* 
anoeof 
venire 

Preparation 
of  bailotB  for 
trial  term 


2297.  [§  484J  Code  of  Civil  Procedure,   §§  11j64  (5  one);  1165  Drawing  jury 
(H  two). 


2298.  [§  485]  Code  of  Civil  Procedure,  §  1166  Pt. 

2299.  [&  486]  Code  of  Civil  Procedure,  §§.  1167,.  1168,  1169. 

2300.  [§  487]  Code  of  Civil  Procedure,.  §  1170. 

2301.  [§  488]  Code  of  Civil  Procedure,  §'  1171. 

2302.  [§  489]  Code  of  Civil  Procedure,  §.  1172. 

2303.  [§  490]  Code  of  Civil  Procedure,  §  1173*. 

2304.  [§  491]  Code  of  CivU  Procedure,  §  1174  Pt. 

2305.  [§  492]  Code  of  Civil  Procedure,  §  1175. 


Jury 

I^ispusltion 
olbaUots 
drawn,  etc. 

Drawing 

second 

jury 

TaloeHMB. 
Talesmen 


Talesmen 
where  sheria 
a  party 

Duty  of 
sherifif  and 
talesmen 

Objections 


2306.  [§  493]  CodeV  CivU  Procedure,  §  106*3. 


Struck  jury 


590 


Judiciary  Law  Notes 


nn.  2307- 
2318 

Notice 

Formation  of 
struck  jury 

Where  clerk 
or  commisr 
sioner 
interested 

Mode  of 
striking  jury- 
Excuse  or 
discharge  of 
struck  jury 


2307.  [§  494]  Code  of  CivU  Procedure,  §  1064. 


2308.  [§  495]  Code  of  CivU  Procedure,  §  1067  Pt. 

2309.  [§  496]  Code  of  Civil  Procedure,  §  1068. 


2310.  [§  497]  Code  of  Civil  Procedure,  §  1065. 

2311.  [§  498]  Code  of  Civil  Procedure,  §  1067  Pt. 


Foreign  jury        2312.  [§  499]  Code  of  Civil  Procedure,  §  1070. 


Challenges 
to  panel  on 
account  of 
interest 

Challenges 
where  munici- 
pality a 
party 

Challenge  to 
juror  on 
account  of 
interest 

Disqualifica- 
tion of  juror 


2313.  [§  499a]  Code  of  Civil  Procedure,  §§  1177,  1178; 


2314.  [§  499b]  Code  of  Civil  Procedure,  §  1179. 


2315.  [§  499c]  Code  of  Civil  Procedure,  §  1180  Pt. 


2316.  [§  499d]  Code  of  Civil  Procedure,  §§  1166,3347,  subd.  14- 
The  portion  of  Code  of  Civil  Procedure,  §  3347  incorporated  in 
the  text  is  as  follows: 

"  The  disqualification  of  jurors,  as  provided  in  section  eleven  hundred  and  sixty- 
six  of  this  act,  shall  apply  to  all  courts."     (Code,  §  3347,  subd.  14.) 


ChaUenge  on        2317.  [§  499e]  Code  of  Civil  Procedure,  §  1166  Pt. 

account  of 
relationship 


Claims  for 
juror's  fees 


2318.  [§  499fl  Code  of  Civil  Procedure,  §  3331a. 
This  and  the  following  section  applies  to  all  jurors  and  necessi< 
tated  a  new  article  in  the  Judiciary  Law. 


Receiver 
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ARTICLE  16B 
Receiver 


nn.  2319- 
2329 


2319,  [§  499g]  New.  Appointment 

Code  of  CivH  Procedure,  §  2464  Pt.,  omitted,  being  covered  by  the  "l^^y^ 
text. 

*  "  At  any  time  after  making  an  order,  requiring  the  judgment  debtor,  or  any  other 
person,  to  attend  and  be  examined,  or  issuing  a  warrant,  as  prescribed  in  article  first 
of  tins  title,  the  judge  to  whom  the  order  or  warrant  is  returnable  may  make  an  order, 
appointing  a  receiver  of  the  property  of  the  judgment  debtor."  (Code,  §  2464  Pt.) 

The  authority  conferred  by  the  text  is  no  broader  than  §  25,  subd. 
8.    Judicature  Act,  1873    (England). 


2320.  [§  499h]  Code  of  Civil  Procedure,  §  716. 


Power  of 
receiver 


2321  •  [§  499i]  Code  of  Civil  Procedure,  §  1869. 


2322.  [§  499j]  Code  of  Civil  Procedure,  §  713. 

2323.  [§  499k]  Code  of  Civil  Procedure,  §  2469  Pt. 

2324.  [§  499  1]  Code  of  CivU  Procedure,  §  716. 


2325.  [§  499m]  General  Rules  of  Practice,  r.  81. 


2326.  [§  499n]  General  Rules  of  Practice,  r.  77. 

2327.  [§  499o]  Code  of  CivU  Procedure,  §§  715  Pt.,  2469  Pt. 
The  portion  of  Code,  §  2469  covered  by  the  text  is  as  follows: 

"And  the  judgment  creditor  may  apply  to  the  court  or  judge  that  appointed  such 
a  receiver,  within  thirty  days  after  said  receiver  ceases  to  be  a  resident  of  this  State, 
for  the  appointment  of  another  person  ia  his  place,  upon  such  notice  to  the  persons 
interested  as  the  court  or  judge  may  direct."     (Code,  §  2469,  sub.  6.  Pt.) 

ARTICLE  16 

Jttrobs  in  Counties  other  than  New  York  and  Kings 

2328.  [§  639a]  Code  of  Civil  Procedure,  §  1066. 

ARTICLE  17 


Receiver  in 
place  of 
executor 

Receiver  in 
certain  cases 

Qualification 
of  receiver 

Power  of 
receiver  to 
take  and  hold 
real  property 

Receiver's 
power  to 
employ 
counsel 

Power  of 
receiver 

Removal  of 
receiver J 


Notification 
of  special 
jurors 


Jurors  in  New  York  County 

2329.  [§  668]  Code  of  Civil  Procedure,  §  3347,  subd.  7  Pt. 
Bracketed  words  omitted  as  unnecessary 


Trial  and 
grand  jury 
fines 


59a:  Judiciary  Law  Notes 

nn.23M-  A^TICLEI  Ifl 

2332 

Jurors  in  Kikos  County 

P"^°  w         2330  [§  702a]  Code  of  Civil  Procedure,  &  1071  Pt. 

oreigff  jprjF         ^j^^  italicized'  wordk  in  tfte  tfext  were  iiiserted  merely  to  re- 
produce the  sense  of  the  original  section. 

See  Judiciary  Law;  §•  706-  as  to  filing;  pameS'  of  iirorsni: orcmiacry 
case. 


ARTICLE  la 

Contempts 

^^"^^^       2331.  [§  753a]  Code  of  Civil  Procedure,  §  2457. 

ings^ainst         The  original  section  has  been  changed  to  meet  the  change  in  the 

judgmeot        practice. 

debtor 

ARTICLE  20 A 

Court  Deposits 
Deposit  into        2332.  [§  798]  Code  of  Civil  Procedure,  §§  74B*,  752. 

banks 


Lien  Law  ""'^^ 

2342 

ARTICLE  8 A 

Lien  of  Judgment 

2333.  [§  186]  Code  of  CivU  Procedure,  §§  1250, 1272  Pt.  ("  wholly  Lien  of 

♦     *     *     money").  judgment 

2334.  [§  187]  Code  of  Civil  Procedure,  §  1251  (first  three  sent-  LUn  of 
ences)  1272  Pt.  (last  sentence).  u^^^^e^ 

property 

2335.  [§  188]  Code  of  Civil  Procedure,  §  1936  Pt.  Lien  of 

judgment 
against  joint 
debtors 

2336.  [§  189]  Code  of  Civil  Procedure,  §  1921.  Lien  of 

judgment 
against  officer 
of  unincor- 
porated 
association 

2337.  [§  190]  Code  of  Civil  Procedure,  §  1210  Pt.  Lien  of 

judgment 
after  party's 
death 

2338.  [§  191]  Code  of  Civil  Procedure,  §  1730  Pt.  Jjd^ent  in 

replevin 

2339.  [§  192]  Code  of  Civil  Procedure,  §§  1852,  (first  sentence);  ^^^^f''^^''^ 
1853  (second  sentience).  judgment 

against  heir 
or  devisee 

2340.  [§  193]  Code  of  Civil  Procedure,  §§  1255,  1272  Pt.,  (last  Sjispension 

x\  »oo»  ^of  time  of 

sentence).  ^^^ 

2341.  [§  194]  Code  of  CivH  Procedure,  §  1257.  ofTen'^''''' 

2342.  [§  195]  Code  of  Civil  Procedure,  §  1259.  o^  H^'o?'''' 

judgment 

[593] 
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Lien  Law  Notes 


nn,  2343- 
2345 


Personal 
property 
bound  by 
execution 

Preference 

among 

executions 


ARTICLE  8B 

Lien  of  Execution 
2343.  [§  196]  Code  of  Civil  Procedure,  §  1405. 


2344.  [§  197]  Code  of  Civil  Procedure,  §§  1406  (first  1);  1407 

(second  If);  1408  (third  If). 


Title  of  bon*  2345.  [§  198]  Code  of  Civil  Procedure,  §§  1409  (first  sentence); 
chM«r*before  ^^^^  (second  sentence);  new  matter  supplies  the  prference  to  the 
levy  preceding  sections  of  the  code. 


Partnership  Law 

ARTICLE  2 

General  Provisions 
2346.  [§  8]  Code  of  Civil  Procedure,  §  1947. 

2347-  [§  9]  Code  of  Civil  Procedure,  §  693. 


nn.2346- 
2353 


Continuanoe 
of  bufiineas 

Attachment 
of  partner- 
ship interest 


2348.  [§  10]  Code  of  Civil  Procedure,  §  698  Pt.    The  portions  of  Subsequent 
this  section  relating  to  domestic  vesse's  and  sherifif's  duties  have  »t*»c^«»* 

1  •        J     1        V.  of  partner- 

been  assigned  elsewhere.  gl^ip  interest 

2349.  [§  11]  Code  of  Civil  Procedure,  §  1946. 


Action 
against 
partner 

ARTICLE  4A 

Levy  upon  Partnership  Interest 

2350.  [§  43]  Code  of  Civil  Procedure,  §§  1415,  1416.  Levy  on 

The  word  "  personal,"  in  section  1415,  was  omitted  to  make  the  P^'^^r^P 
language  conform  to  the  amendments  of  sections  693  and  694  (L.  ^hMgeof' 

1912,  ch.  389).  attachment 


2351.  [§  44]  Code  of  Civil  Procedure,  §  1417. 

ARTICLE  4B 

Release  of  Partnership  Property 

2352.  [§  46]  Code  of  Civil  Procedure,  §  1413. 


2353.  [§  47]  Code  of  Civil  Procedure,  §  1414. 

[595] 


Sale  of 

partner's 

interest 


Release  from 
levy  or  part- 
nership 
property 

Undertaking 
for  release 


nn,  2354- 

2358 


Penal  Law 


ARTICLE  83 


Delivery  of 
books 


Books 

2354.  [§  368]  Code  of  Civil  Procedure,  §  1952  Pt. 
The  following  portion  of  Code  of  Civil  Procedure,  §  108,  is  covered 
by  Penal  Law,  §  1620,  and  has  been  omitted: 

"A  witness  who  testifies  falsely  upon  such  an  examination  is  guilty  of  perjury  in  a 
like  case  and  is  punishable  in  like  manner  as  upon  the  trial  of  a  civil  action."    (Code, 
108.) 


Failure  to 
deliver  pre- 
cept in  dis- 
possession 
proceeding 


Confinement 
of  prisoner 


ARTICLE  161 

Precept 

2355.  [§  1660]  Code  of  Civil  Procedure,  §  2241  Pt. 

ARTICLE  162 

Prisoners 

2356.  [§  1699]  Code  of  CivU  Procedure,  §§  157  Pt.,  3347,  subd.  1. 
The  remainder  of  the  section  has  been  assigned  elsewhere. 

The  word  "civil"  incorporates  Code  of  Civil  Procedure,  §  3347, 
subd.  1. 

ARTICLE  184 


Amendment 
of  legal 
proeess 
without 
.authority 


Vexatious 
suits 


Records  and  Documents 

2357.  [§  2052]  The  violation  of  this  provision  (Code,  §  727)  is 
made  a  misdemeanor  (Penal  Law,  §  29)  and  the  section  may  ass  well 
be  placed  in  the  Penal  Law  among  the  provisions  relating  to  "  Records 
and  Documents.'' 

ARTICLE  90S 

Suits 

2358.  [§  2310]  Code  of  Civil  Procedure,  §  1900  Pt. 

[596] 


I'ersonal  Property  Law 


nn.  2359- 
2368 


ARTICLE  4A 

Exemptions 

2359.  [§  68]  Code  of  Civil  Procedure,  §§  1390,  1391  Pt.,  1393  Pt.,  Exempt 

1394,  1404a.  property 

2360.  [§  69]  Code  of  Civil  Procedure,  §  1392.  Woman's 
There  is  no  intention  of  enlarging  a  woman's  exemption  by  the  exemption 

omission  of  the  bracketed  words.  holder^^" 


2361.  [§  70]  Code  of  Civil  Procedure,  §  1403. 


2362.  [§  71]  Code  of  Civil  Procedure,  §  1389. 


Proceeds  of 

exempt 

homestead 

Application 


ARTICLE  4B 

Judicial  Sale  of  Personal  Property 

2363.  [§  72]  Ckxle  of  Civil  Procedure,  §  1429. 

2364.  [§  73]  Code  of  Civil  Procedure,  §  1428. 

ARTICLE  4C 

m 

Leviable  Property 

2365.  [§  75]  Code  of  Civil  Procedure,  §  1410. 

2366.  [§  76]  Code  of  Civil  Procedure,  §  1411. 

2367.  [§  77]  Code  of  Civil  Procedure,  §  1412. 

ARTICLE  4D 

Perishable  Goods 

2368.  [§  78]  Code  of  Civil  Procedure,  §  656;  EngUsh  Practice 
Rules,  Order  50,  r.  2.  The  words  in  itaUc  are  intendjed  to  include 
the  property  referred  to  in  Code  of  Civil  Procedure,  §  666. 

See  also  Code  of  Civil  Procedure,  §  1310,  relating  to  sale  of  perish- 
able property. 

[597] 


Notice  of 
sale 

Manner  of 
sale 


Levy  upon 
money 

Levy  upon 
evidences  of 
debt 

Levy  on 

goods 

pledged 


Sale  of 

perishable 

goods 
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Personal  Property  Law  Notes 


nn.  2369-         This  section  is  Order  50,  rule  2,  o^  the  English  practice  and  is 
2377  designed  to  take  the  place  of  Code  of  Civil  Procedure,  §  656,  and 

other  sections  specifically  relating  to  the  sale  of  so-called  perishable 

goods.  The  English  courts  have  construed  this  language  to  include 
shares  in  a  limited  company;  any  goods  which  for  any  just  and 
*  sufGicient  reason  it  is  desirable  to  have  sold  at  once,  though  they 
be  not  of  a  perishable  nature;  sale  of  a  horse;  sale  of  bonds;  a  foreign 
ship  and  cargo;  but  the  court  said:  *'  The  rule  ought  to  be  con- 
1  strued  with  a  very  tender  regard  to  the  persons  in  whom  the  legal 

property  is  vested." 
Code  of  Civil  Procedure,  §  656,  is  as  follows: 

"  If  property  attached,  other  than  a  vessel,  is  perishable,  the  court  or  judge  may, 
i  by  an  order  made  with  or  without  notice,  as  the  urgency  of  the  case  in  its  or  his 

opinion  requires,  direct  the  sheriff  to  sell  it  at  public  auction,  and  thereupon  the  sheriff 
must  sell  it  accordingly.  If  it  consists  of  live  animals,  the  same  proceedings  may  be  had 
but  such  notice  shaU  be  given  to  the  parties  to  the  action,  of  the  application  for  the 
order  as  the  court  or  judge  prescribes.  The  order  directing  the  sale  must  presoribe 
the  time  and  place  of  the  sale,  and  notice  thereof  must  be  given  in  such  manner,  and 
for  such  time  as  is  prescribed  in  the  order.  The  sheriff  must  retain  in  his  hands  the 
proceeds  of  the  sale,  after  deducting  his  expenses  as  allowed  by  the  court  or  judge." 
<Code,  §  656.) 


Action  for 
replevin 

Action  in 
replevin  by 
transferee 

Undertaking 
in  replevin 

Undertaking 
in  replevin 

Subsequent 
action  in 
replevin 

Bar  in  action 
of  replevin 

Replevin 
when  order 
of  arrest 
granted 

Action  with- 
out replevy 

Limitation 
of  action  in 
replevin 


2369. 


2370. 


2371. 


2372. 


2373. 


2374. 


2375. 


2376. 

2377. 

Pt. 


ARTICLE  4E 

Replevin 
§  79]  Code  of  Civil  Procedure,  §§  1690,  1695  Pt. 

§  79a]  Code  of  Civil  Procedure,  §  1692.  / 

§  79b]  Code  of  Civil  Procedure,  §  1733. 

§  79c]  Code  of  Civil  Procedure,  §  1736  Pt. 

§  79d]  Code  of  Civil  Procedure,  §§  1691,  1426  Pt. 

§  79e]  Code  of  Civil  Procedure,  §  549,  subd.  2  Pt. 
§  79f]  Code  of  Civil  Procedure,  §  1714. 


§  79g]  Code  of  Civil  Procedure,  §  1718. 

§  79h]  Code  of  Civil  Procedure,  §§  382  Pt.,  383  Pt.,  1736 


Replevin  599 

2378.  [§  79il  Code  of  Civil  Procedure,  §  1723.  nn.  2378- 

2380 

Defence  in 
replevin 

2379.  [§  79il  Code  of  Civil  Procedure,  §  1735.  Defence  upon 

^  %M  W  M  /V  111* 

undertaking 
in  replevin 

2380.  [§  79kl  Code  of  Civil  Procedure,  §  1722  Pt.  Damages  in 

replevin 


nn.  2381-  • 

2388 


AoeeiBto 
prisoner  for 
service  of 
papers 


Prison   Law 


ARTICLE  2 

General  Provisions 

2381.  [§  22]  Code  of  Civil  Procedure,  §§  132,  3347,  subd.  1, 
relates  to  "  sheriff,  jailer,  or  other  officer  "  and  hence  its  assignment 
to  the  Prison  Law  instead  of  to  the  County  Law  under  *' sheriff." 

The  word  "  civil "  has  been  inserted  because  of  the  limitation 
in  Code  of  Civil  Procedure,  §  3347,  subd.  1. 


Care  by  2382.  [§  23]  Code  of  Civil  Procedure,  §§  133, 134,  3347,  subd.  1. 

sheriff  of  The  word  "civil"  has  been  inserted  to  incorporate  the  limitation 

prfe^tr  1^  Code  of  Civil  Procedure,  §  3347,  subd.  1. 


Conveyance 
of  prisoner 
after  arrest 


2383.  [§  24]  Code  of  Civil  Procedure,  §  118. 

This  section  is  general  in  its  application,  relating  not  merely,  to 
the  sheriff  but  to  any  "  other  officer  "  and  hence  has  not  been  placed 
in  the  County  Law  under  "  sheriff.'' 

Code  of  Civil  Procedure,  §  3347,  subd.  1,  has  not  been  incorporated. 


Care  and  2384.  [§  25]  Code  of  Civil  Procedure,  §  110. 

support  of  ipj^^g  gec^jQn  only  relates  to  persons  arrested  in  "  an  action  or 

prisoner    gp^^j^^j  proceeding  "  and  Code  of  Civil  Procedure,  §  3347,  subd.  1, 
need  not  be  incorporated. 

Term  of  im-         2385.  [§  26]  Code  of  Civil  Procedure,  §  111  Pt. 

pnsonment  ipj^g  remainder  of  the  section  relates  to  the  liability  of  the  sheriff 

prisoner  ^^^  ^iU  be  found  under  "  sheriff  "  in  the  County  Law. 

The  text  covers  Code  of  Civil  Procedure,  §  3347,  subd.  1. 


Confinement 
of  prisoner 


Confinement 
of  person 
,  arrested  by 
coroner 


Jail  liberties 


ARTICLE   13 
Jails 

2386.  [§  361]  Code  of  Civil  Procedure,  §§  157  Pt.,  3347,  subd.  1. 
The  remainder  of  the  section  has  been  assigned  elsewhere. 

The  italicized  word  "civil"  incorporates  Code  of  Civil  Procedure, 
§  3347,  subd.  1. 

2387.  [§  362]  Code  of  Civil  Procedure,  §  179  Pt. 

The  remainder  of  the  section  relating  to  the  non-liability  of  the 
coroner  for  escape  has  been  placed  in  the  County  Law. 

The  context  does  not  require  the  incorporation  of  Code  of  Civil 
Procedure,  §  3347,  subd.  1. 

2388.  [§  363]  Code  of  Civil  Procedure,  §  149. 

The  text  covers  only  civil  prisoners  and  hence  Code  of  Civil  Proce- 
dure, §  3347,  subd.  1,  has  not  been  incorporated. 
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Jails  601 

2389.  [§  364]  Code  of  Civil  Procedure,  §  177  Pt.                               nn.  2389- 
The  remainder  of  the  section  has  been  placed  in  the  County  Law.             2400 
The  context  does  not  require  the  incorporation  of  Code  of  Civil         .  . r 

Procedure,  §  3347,  subd.  1.  aSo°A 

liberties 

2390.  [§  365]  Code  of  Civil  Procedure,  §§  138,  3347,  subd.  1.  Liberties 
The  words  "  civil  or  criminal  "  have  been  inserted  to  comply  with  ^ere  new 

Code  of  Civil  Procedure,  §  3347,  subd.  1.  J^ed^'^" 

2391.  [§  366]  Code  of  Civil  Procedure,  §§  150,  3347,  subd.  1.  Undiwrtakinp 
Code  of  Civil  Procedure,  §  3347,  subd.  1,  incorporated  by  the  for  jail 

italicized  words.  ^^"^^'^^ 

2392.  [§  367]  Code  of  Civil  Procedure,  §§  151,  152,  3347,  subd.  1.  Recommittal 
Code  of  Civil  Procedure,  §  3347,  subd.  1,  incorporated  by  the  f  priaoner 

wards  -  of  a  civU  prisoner."  [rScy ' 

2393.  [§  368]  Code  of  Civil  Procedure,  §§  153,  154,  3347,  subd.  1.  Surrender  of 
Code  of  Civil  Procedure,  §  3347,  subd.  1,  incorporated  by  the  P"sonerby 

..    |.  .      J  J  surety 

italicized  words. 

2394.  [§  369]  Code  of  Civil  Procedure,  §§  139,  3347,  subd.  1.  Liberties  of 
Code  of  Civil  Procedure,  §  3347,  subd.  1,  incorporated  by  the  use  the  jaU  wh«re 

of  the  italicized  words.  ^^^^^ 

jail  made 

2395.  [§  369a]  Code  of  Civil  Procedure,  §§  140,  3347,  subd.  1.         JaUUberties 
The  italicized  words  incorporate  Code  of  Civil  Procedure,  §  3347,  ^^®'® 

,   ,    -  ^  7  o  7   pnaoner  is 

SUDQ.  1.  transferred  to 

another  jail 

2396.  [§  369b]  Code  of  Civil  Procedure,  §  176.  ^^  ^ 
The  context  does  not  require  the  incorporation  of  Code  of  Civil  ^^fin^by 

Procedure,  §  3347,  subd.  1.  coroner 

2397.  [§  369c]  Code  of  Civil  Procedure,  §  180.  Discharge 
The  context  does  not  require  the  incorporation  of  Code  of  Civil  and  libera- 

Procedure,  §  3347,  subd.  1.  ^aS^teiT" 

coroner 

2398.  [§  369d]  Code  of  CivU  Procedure,  §§  141,  3347,  subd.  1.        Revocation  of 
The  italicized  words  incorporate  Code  of  Civil  Procedure,  §  3347,  dj^^K?*^"^ 

subd.l.  ''^^''^ 

2399.  [§  369e]  Code  of  Civil  Procedure,  §§  142,  3347,  subd.  1.        Execution  of 
The  italicized  words  mcorporate  Code  of  Civil  Procedure,  §  3347,  evocation 

subd.  1. 

2400.  [§  369f]  Code  of  Civil  Procedure,  §§  155,  3347,  subd.  1.  ^L^^'an 
The  last  phrase  "  subject,  etc."  is  sufficiently  provided  for  where  ^g™ 

the  provisions  referred  to  have  been  elsewhere  incorporated. 

The  italicized  word  "  civil  "  incorporates  Code  of  Civil  Procedure, 
§  3347,  subd.  1. 
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PuBUC  Officers  Law 


§§  2414-  2414.  [§  72]  Code  of  CivU  Procedure,  §  1951. 

2423 


Possession  of 
office  pur- 
suant to 
judgment 

Oath  and 
affidavit 

Oath  and 
affidavit 

Oath  and 
affidavit 
without  state 

Delivery  of 
mandate  by 

officer  to         in  ^^e  County  Law 

person  served        rm  .  . .  •^ 


2415.  [§  73]  Code  of  Civil  Procedure,  §  842. 

2416.  [§  74]  Code  of  Civil  Procedure,  §  843. 

2417.  [§  75]  Code  of  Civil  Procedure,  §  844. 


2418.  [§  76]  Code  of  Civil  Procedure,  §  101  Pt. 

The  part  of  the  section  relating  to  the  "  sheriff ''  has  been  placed 


Execution 
and  return 
of  process 


Production 
of  original 
record  under 
subpoena 
duces  tecum 


Fine  upon 
public  officer 


Subpoena  by 
legislative 
committee, 
board  or 
other  person 

Penalty  far 
disobedienee 
to  subpoena 


This,  section  is  not  affected  by  Code  of  Civil  Procedure,  §  3347, 
subd.  1. 

2419.  [§  77]  Code  of  Civil  Procedure,  §  102  Pt.,  applies  to  "  other 
officer "  than  the  sheriff.  Hence  the  assignment  to  the  Public 
Officers  Law.  The  remainder  of  the  section  has  been  assigned 
elsewhere. 

ARTICLE  5 

[Delivery  ofj  Public  Books  and  Records 

2420.  [§  81]  Code  of  Civil  Procedure,  §  866. 


ARTICLE  5 A 

Fine 
2421.  [§  82]  Code  of  Civil  Procedure,  §  2090. 


ARTICLE  6B 

Testimony  Before  Public  Officers 
2422.  [§  83]  Code  of  Civil  Procedure,  §§  854,  859. 


2423.  [§  84]  Code  of  Civil  Procedure,  §  855. 


Testoiont  Before  Public  Officers 
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2424.  [§  85]  Code  of  Civil  Procedure,  §  856. 


2425.  [§  86]  Code  of  CivU  Procedure,  §  857. 

2426.  [§  87]  Code  of  Civil  Procedure,  §  858. 


nn.  2424- 

2427 

Imprison- 
ment of 
recalcitrant 
witness 

Warrant  of 
commitment 

Execution  of 
warrant 


2427.    This  change  is  made  necessary  by  reason  of  the  insertion  Change  of 
of  a  new  section  in  the  article  relating  to  the  production  of  public  *i*l« 
records  pursuant  to  a  subpoena  duces  tecum. 


nn.  2428- 
2438 

Action  by 
joint  tenant 

Redemption 
of  real  prop^ 
erty  from 
mortgage 

Action  for 
production  of 
life  tenant 

Action  for 
damages  by 
evicted 
person 

Action  for 
damages  to 
trees  and 
wood 

Damages  in 
action  for 
injury,  etc., 
to  trees,  etc. 

Action  for 
trespass 

Action  for 
damages  in 
making 
survey 

Action  to 
vacate  letters 
patent 


Real  Property  Law 

ARTICLE  lA 

General  Provisions 

2428.  [§  2]  Code  of  Civil  Procedure,  §  1666. 

2429.  [§  3]  Code  of.Civfl  Procedure,  §  379  Pt. 


2430.  [§  4]  Code  of  Civil  Procedure,  §§  2302,  2317,  changed  to 
conform  to  the  new  practice. 

2431.  [§  5]  Code  of  Civil  Procedure,  §  2318. 


2432.  [§  6]  Code  of  Civil  Procedure,  §  1667. 


2433.  [§  7]  Code  of  Civil  Procedure,  §  1668  Pt.,  remamder  of 
section,  omitted  in  view  of  the  change  in  the  practice. 


2434.  [§  8]  Code  of  Civil  Procedure,  §  1664. 

2435.  [§  9]  Code  of  Civil  Procedure,  §  1684. 


2436.  [§  9a]  Code  of  Civil  Procedure,  §  1957  Pt. 


ARTICLE  2 


Title  where 

zistitution 

ordered 


Adverse  pos- 
session under 
written  in- 
strument or 
judgment 


Tenure  of  Real  Property 

2437.  [§  19]  Code  of  Civil  Procedure,  §  445  Pt.,  without  change  of 
substance. 

2438.  [§  20]  Code  of  Civil  Procedure,  §  369. 
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Dower 
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2439.  [§  21]  Code  of  Civil  Procedure,  §  370. 


2440.  [§  22]  Code  of  Civil  Procedure,  §  371. 


2441.  [§  23]  Code  of  Civil  Procedure,  §  372. 


2442.  [§  24]  Code  of  Civil  Procedure,  §^373. 


2443.  [§  25]  Code  of  Civil  Procedure,  §  374. 

The  special  significance  of  the  term  "  descent  cast  "  as  contrasted 
with  "  descent,"  is  in  its  use  to  designate  the  devolution  of  an  estate 
of  inheritance  claimed  by  the  heirs  of  a  wrongful  possessor.  While 
the  wrongful  possessor  lived,  the  rightful  owner  could'enter  against 
him.  After  his  death,  the  right  of  entry  was  said  to  be  tolled,  or 
taken  away,  because  not  allowable  after  descent  cast. 

2244.  [§  26]  Code  of  Civil  Procedure,  §  1629  Pt. 


ARTICLE  6 

Dower 

2445.  [§  208]  Code  of  Civil  Procedure,  §  1696  Pt. 

2446.  [§  209]  Code  of  Civil  Procedure,  §  1596  Pt. 

2447.  [§  210]  Code  of  Civil  Procedure,  §§  1600,  1601,  1602. 

2448.  [§211]  Code  of  Civil  Procedure,  §  1603. 


nn. 2439- 

2448 

Pofisessioii 
and  occu- 
pancy under 
written  in- 
strument or 
judgment 

Adverse  pos- 
session not 
upon  written 
instrument  or 
judgment 

Possess  on 
and  occu- 
pancy not 
upon  written 
instnunent  or 
judgment 

Landlord  and 
tenant  as 
affecting 
adverse 
possession 

Descent  cast 
by  death  of 
wrongful 
possessor 


Possession  as 
affected  by 
vacation  of 
judgment 


Limitation 
of  action 
for  dower 

Recognition 
of  dower 

Damages 
in  action  for 
dower 

Damages 
against  heir 
in  action 
for  dower 
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nn.  2449-        2449.  [§  212]  Code  of  QvU  Procedure,  §  1665  Pt. 
2460 


DamagfiB 
against 
gnoitiee  of 
premises  eob- 
ject  to  dowar 

Assignment 
of  dower  as 
bar 

Auction  to 
compel  de- 
termination 
of  dower 

Action  to 
determine 
claim  to 
dower 

Damages  in 
actio*  aa 
undertaking 


2450.  [§  213]  Code  of  Civil  Procedure,  §  1604. 


2451.  [§  214]  Code  of  Civil  Procedure,  §  1647  Pt. 


2452.  [§  215]  Code  of  Civil  Procedure,  §  1647  Pt. 


2453.  [§  216]  Code  of  Civil  Procedure,  §  617. 
The  italicized  words  supply  the  reference  in  and  complete    the 
sense  of  the  original  section. 


Award  of 
dower 

Action  for 
sale  of  prop- 
erty to 
enforce  dower 

Modifying 
judgment  in 
dower 

Allowance 
for  improve- 
ments in 
admeasure- 
ment of 
dower 

ReleaEe  of 
dower 


2454.  [§  217]  Code  of  Civil  Procedure,  §  1614  Pt, 

2455.  [§  218]  Code  of  Civil  Procedure,  §  1614  Pt. 


2456.  [§  219]  Code  of  Civil  Procedure,  §  1614  Pt. 


2457.  [§  219a]  Code  of  Civil  Procedure,  §  1609  Pt. 


2458.  [§  219b]  Code  of  Civil  Procedure,  §>5T1. 


Lien  upon 
property  ad- 
measured 

Title  to 

property 

admeasured 


2459.  [§  219c]  Code  of  Civil  Procedure,  §  1615. 


24d0.  [§  219d]  Code  of  CivU  Procedure,  §  1620  Pt. 
The  italicized  words  merely  complete  the  sense  of  the  original 
section. 


Landlord  and  Tenant 
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ARTICLE  7 

Landlord  and  Tenant 

2461.  "  Summary  proceedings  "  to  recover  the  possession  of  real 
property  is  covered  by  Code  of  Civil  Procedure,  §§  2231-2265. 

There  exists  in  the  code,  provisions  for  proceeding  by  action  "  to 
recover  real  property  or  the  possession  thereof  "  (§  1496). 

The  latter  remedy  is  usually  known  as  an  action  of  ejectment  but 
the  framers  of  the  Code  of  Civil  Procedure  desired  to  provide  a  more 
expeditious  method  for  acquiring  possession  of  real  property  and 
secured  the  enactment  of  title  two  of  chapter  seventeen  relating 
to  "  Summary  Proceedings  "  to  recover  the  possession  of  real  prop- 
erty, devoting  thirty-four  sections  to  this  subject. 

The  whole  matter  can  be  treated  in  the  form  of  an  action  and 
the  expedition  sought  to  be  accomplished  by  the  special  proceed- 
ing can  be  secured  by  making  the  summons  returnable  directly  to 
the  court  within  a  shorter  period  than  that  provided  in  an  ordinary 
case  of  a  summons  to  answer. 

In  other  respects  the  proceeding  can  be  made  to  conform  to  an 
action  and  thus  the  technical  terms  used  in  the  special  proceeding 
avoided  and  uniformity  secured  in  the  practice  n  relation  to  actions 
affecting  real  property. 

2462.  [§  233]  New. 

2463.  [§  234]  Code  of  Civil  Procedure,  §  2233. 

The  italicized  words  supply  the  reference  in  and  complete  the 
sense  of  the  original  section. 

This  section  is  among  those  relating  to  "  Summary  Proceedings  " 
and  has  therefore  been  placed  in  this  article  relating  to  "  Summary 
Possession." 


nn.  2461- 
2468 

General  note 


Substitution 
of  summary 
action 

Unlawful 
entry  and 
possession 
of  real 
property 


2464.  [§235]  Code  of  Civil  Procedure,  §  2231.  Removal  of 
The  italicized  words  supply  the  reference  in  and  complete  the  tenant  at 

sense  of  the  original  section.  ' 

2465.  [§  236]'  Code  of  Civil  Procedure,  §  2232.  Removal  of 
The  bracketed  words  have  been  omitted  as  unnecessary  in  view  tenant  hold- 

of  the  changes  in  the  practice.  ^^^  °^®^ 

2466.  [§  237]  Code  of  Civil  Procedure,  §  2237  Pt.  Action 
The  italicized  words  supply  the  reference  in  and  complete  the  against 

sense  of  the  original  section  and  adjust  the  section  to  the  new  practice,  bawdy-house 

2467.  [§238]  Code  of  Civil  Procedure,  §§  2235  Pt.,  2237  Pt.  Who  may 
The  italicized  words  complete  the  sense  of  the  original  section  bring  action 

and  adjust  the  text  to  the  change  in  the  practice.  ^  dispossess 

2468.  [§  239]  Code  of  Civil  Procedure,  §§  2236  Pt.,  2231  Pt.  Notice  to 
The  italicized  words  are  intended  to  complete  the  sense  of  the  remove  and 

original  section  of  which  the  text  forms  a  part.    The  last  sentence  demand 
is  the  substance  of  §  2231,  subd.  2  Pt. 

Vol.  Ill  — 20 
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nn.  2469- 
2476 

Failure  to 
deliver  sum- 
mons to 
dispossess 

Defence  to 
forcible  entry 
or  possession 


2469.  [§  239a]  Code  of  Civil  Procedure,  §  2241  Pt. 

The  italicized  words  are  intended  to  complete  the  sense  of  the 
original  section  of  which  the  text  forms  a^part  and  make  the  text 
conform  to  the  new  practice. 


2470.  [§  239b]  Code  of  Civil  Procedure,  §  2245  Pt. 
Code  of  Civil  Procedure,  §  2244,  omitted  in  view  of  the  change  in 
the  practice. 

"  At  the  time  when  the  precept  is  returnable  without  waiting  as  prescribed  in  an 
action  before  a  justice  of  the  peace,  or  in  a  district  court  in  the  city  of  New  York, 
the  person  to  whom  it  is  directed  or  his  landlord,  or  any  person  in  possession  or  claim- 
ing possession  of  the  premises,  or  a  part  thereof,  may  file  with  the  judge  or  justice 
who  issued  the  precept,  or  with  the  clerk  of  the  court,  a  written  answer,  verified  in 
like  manner  as  a  verified  answer  in  an  action  in  the  supreme  court,  denying  generally 
the  allegations,  or  specifically  any  material  allegation  of  the  petition,  or  setting  forth 
a  statement  of  any  new  matter  constituting  a  legal  or  equitable  defence,  or  counter- 
claim. Such  defence  or  counterclaim  may  be  set  up  and  established  in  like  manner 
as  though  the  claim  for  rent  in  such  proceeding  was  the  subject  of  an  action."  (Code, 
§  2244.) 


Damages  for 
dispossession 


Effect  of 
execution  to 
dispossess 


Stay 


Scope  of 
article 


2471.  [§  239c]  Code  of  Civil  Procedure,  §  2263  Pt. 

The  italicized  words   are  intended  to  supply  the  sense  of   the 
original  section  of  which  the  text  forms  a  part. 

2472.  [§  239d]  Code  of  Civil  Procedure,  §  2253. 


2473.  [§  239e]  Code  of  Civil  Procedure,  §§  2254,  2255. 

The  italicized  words  are  intended  to  complete  the  sense  of  the 
original  section  which  the  text  reproduces  with  necessary  changes 
to  conform  to  the  new  practice. 

2474.  [§  239f]  Code  of  Civil  Procedure,  §  2264. 

The  italicized  words  supply  the  reference  in  and  complete  the 
sense  of  the  original  section  incorporated  in  the  text. 


ARTICLE  8 


Purchase- 
money 
mortgage 

Conveyance 
of  real 
property 


Conveyances  and  Mortgages 

2475.  [§  250a]  Code  of  Civil  Procedure,  §§  1254,  1272. 

The  italicized  words  incorporate  the  limitation  in. Code,  §  1272. 

2476.  [§  275]  Code  of  Civil  Procedure,  §  1242  Pt. 


Recording  Instruments  Affecting  Real  Property 
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2477.  [§  276]  Code  of  Civil  Procedure,  §  1244. 


2478.  [§  277]  Code  of  Civil  Procedure,  §  2358. 


2479.  [§  278]  Code  of  Civil  Procedure,  §  1323  Pt. 


ARTICLE  9 
Recording  Instruments  Affecting  Real  Property 
2480.  [§  333]  Code  of  Civil  Procedure,  §  1595. 


ARTICLE  14 

Recovery  of  Real  Property 
2481.  [§  452]  Code  of  Civil  Procedure,  §  1504. 


2482.  [§453]  Code  of  Civil  Procedure,  §  1498. 

The  italicized  words  are  intended  to  complete  the  sense 
original  section  of  which  the  text  forms  a  part. 

2483.  [§  454]  Code  of  Civil  Procedure,  §  1498. 


nn.  2477- 

2487 

Conveyance 
pursuant 
to  legal 
proceedings 

Conveyance 
on  behalf  of 
infant  or  in- 
competent 

Sale  of  real 
property 
pending 
litigation 


Judgment- 
roll  in  parti- 
tion 


2484.  [§  455]  Code  of  Civil  Procedure,  §  1499  Pt. 

The  bracketed  words  have  been  omitted  as  unnecessary. 

2485.  [§  456]  Code  of  Civil  Procedure,  §  1499  Pt. 


2486.  [§  457]  Code  of  Civil  Procedure,  §  1680. 


Action  after 
default  in 
rent 

Action  of 

of  the  ^J®*^™*"* 


Action  to 
recover 
mortgaged 
premises  by 
ejectment 

Action  for 
dower  a  bar 
to  ejectment 

Action  to 
recover 
dower  by 
ejectment 

Action  oi 
ejectment  by 
remainder- 
man 


2487.  [§  458]  Code  of  Civil  Procedure,  §  364. 


Ejectment 
after  annul- 
ment of 
letters  patent 
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nn.2488- 
2499 

rs — .'■"'■  ■ 

Action 
against  occu< 
pants  of 
apartments 

Action  by 
joint  tenant 
or  tenant  in 
common 

Action  in- 
volving six 
inch  strip  of 
land 

Action  after 
default  in 
goods  to 
dietrain 


2488.  [§  459]  Code  of  Civil  Procedure,  §  1517  Pt. 


2489.  [§  460]  Code  of  Civil  Procedure,  §  1500. 


2490.  [§  461]  Code  of  Civil  Procedure,  §  1499  Pt 


2491:  [§  462]  Code  of  Civil  Procedure,  §  1505. 


t  ^ 


Limitation 
of  action  for 
real  property 

Damages  for 
withholding 
real  property 

Damages  in 
actions  relat- 
ing to  real 
property 

Damages 
mider  under- 
taking in 
ejectment 


Damages  in 
action  of 
ejectment 

Damages  for 
withholding 
real  property 

Recovery  of 
purchaser 
while  eject-  * 
ment  pending 

Restitution 
after  judg- 
ment in 
action  to 
recover  real 
property 


2492.  [§  463]  Code  of  Civil  Procedure,  §  365 


2493.  [§  464]  Code  of  Civil  Procedure,  §§  1496,  1497. 


2494.  [§  465]  Code  of  Civil  Procedure,  §  1531. 

The  italicized  words  supply  the  reference  in  and  complete  the 
sense  of  the  original  section. 

2495.  [§  466]  Code  of  Civil  Procedure,  §§  616  Pt.,617  Pt.,620  Pt., 
preserved  as  substantive  law. 

The  italicized  words  supply  the  reference  in  and  complete  the 
sense  of  the  original  section. 

2496.  [§  467]  Code  of  Civil  Procedure,  §§  617  Pt.,  620  Pt.,  pre- 
served as  substantive  law. 

2497.  [§  468]  Code  of  Civil  Procedure,  §  1520  Pt. 


2498.  [§  469]  Code  of  Civil  Procedure,  §  1685  Pt. 


2499.  [§  470]  Code  of  Civil  Procedure,  §  1529. 


Claim  to  Real  Property 
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2500.  [§  471]  Code  of  Civil  Procedure,  §  1526. 


2501.  [§  472]  Code  of  Civil  Procedure,  §  1518  Pt. 


2502.  [§  473]  Code  of  Civil  Procedure,  §  1508. 


2503.  [§  474]  Code  of  Civil  Procedure,  §  1509. 

2504.  [§  475]  Code  of  Civil  Procedure,  §  1510. 

ARTICLE  16 

Claim  to  Real  Property 

2505.  [§  485]  Code  of  Civil  Procedure,  §  1638. 


nn. 2500- 
2510 

Title  after 
lis  pendens 
or  judgment- 
roU  filed 

Transfer  of 
interests  by 
judgment 

Restoration 
of  property 
in  ejectment 

Proceedings 
upon  pay- 
ment of  rent 

Allowance 
for  use  of 
property 


2506.  [§  486]  Code  of  Civil  Procedure,  §  1650. 


2507.  [§  487]  Code  of  Civil  Procedure,   §§   1646  Pt.,   1647  Pt. 
("  including  a  right  of  dower  ")• 


2508.  [§  488]  Code  of  Civil  Procedure,*  §  1646  Pt. 

ARTICLE  16 

Foreclosure 

2509.  [§  498]  Code  of  Civil  Procedure,  §  1630. 


Act'on  to 
determine 
claim  to  real 
property 

Action 
against  cor- 
poration or 
association 

New  trial  in 
action  to 
determine 
claim  to  real 
property 

Title  in 
action  to 
determine 
claim 


2510.  [§  499]  Code  of  Civil  Procedure.  §  1628. 


Foreclosure 
after  judg- 
ment on 
mortgage 
debt 

Subsequent 
action  where 
foreclosure 
pending 
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nn.  2511-         2511.  [§  500]  Code  of  Civil  Procedure,  §§  1636  (first  two  sen- 
2527  tences);  1637  (last  sentence). 

Sale  of  part 
or  whole  of 
foreclosed 
premises 


Stay  in 
foreclosure 

Foreclosure 
of  mortgage 

Filing  and 
recording 
mortgage 
foreclosed 

Effect  of 
conveyance 
upon  sale 


2512.  [§  501]  Code  of  Civil  Procedure,  §  1635. 

2513.  [§  502]  Code  of  Civil  Procedure,  §  1626. 

2514.  [§  503]  General  Rules  of  Practice,  r.  63. 


2515.  [§  504]  Code  of  Civil  Procedure,  §  1632. 


When  mort- 
gage may  be 
foreclosed 

Notice  of 
sale 

Service  of 
notice  of  sale 

Duty  of 
county  clerk 

Contents  of 
notice  of  sale 

Postpone- 
ment of  sale 

Conduct  of 
sale 

Purchase 
at  sale 


Affidavit  of 
sale,  etc. 

Affidavit  of 
sale,  etc. 

Filing  and 

recording 

affidavit 


2516. 


2517. 


2518. 


2519. 


2520. 


2521. 


2522. 


2523. 


Effect  of  sale         2524. 


2525. 


2526. 


2527. 


ARTICLE  17 
Foreclosure  by  Advertisement 
§  510]  Code  of  Civil  Procedure,  §  2387. 

§511]  Code  of  Civil  Procedure,  §  2388. 
§  512]  Code  of  Civil  Procedure,  §  2389. 
§  513]  Code  of  Civil  Procedure,  §  2390. 

§  514]  Code  of  Civil  Procedure,  §  2391. 
§  515]  Code  of  Civil  Procedure,  §  2392. 

§  516]  Code  of  Civil  Procedure,  §  2393. 

§  517]  Code  of  Civil  Procedure,  §  2394. 
§  518]  Code  of  Civil  Procedure,  §  2395. 
§  519]  Code  of  Civil  Procedure,  §  2396. 
§  520]  Code  of  Civil  Procedure,  §  2397. 
§  521]  Code  of  Civil  Procedure,  §  2398. 


Partition 


615 


2528.  [§  522]  Code  of  Civil  Procedure,  §  2399. 


2529.  [§  523]  Code  of  Civil  Procedure,  §  2400. 

2530.  [§  524]  Code  of  Civil  Procedure,  §  2401. 

2531.  [§  525]  Code  of  Civil  Procedure,  §  2402. 

2532.  [§  526]  Code  of  Civil  Procedure,  §  2403. 

2533.  [§  527]  Code  of  Civil  Procedure,  §  2404. 

2534.  [§  528]  Code  of  Civil  Procedure,  §  2405. 

2535.  [§  529]  Code  of  Civil  Procedure,  §  2406. 

2536.  [§  530]  Code  of  Civil  Procedure,  §  2407. 

2537.  [§  531]  Code  of  Civil  Procedure,  §  2408. 

2538.  [§  532]  Code  of  Civil  Procedure,  §  2408a. 

2539.  [§  533]  Code  of  Civil  Procedure,  §  2409. 

ARTICLE  18 

Partition 

2540.  [§  543]  Code  of  Civil  Procedure,  §  1532. 

2541.  [§  544]  Code  of  Civil  Procedure,  §  1533. 


nn.  2528- 
2543 

Notation 
upon  record 
of  mortgage 

Deed  not 
necessary 

Costs 

Expenses 
Taxation 

Surplus 
money 

Claims  to 

surplus 

money 

Application 
for  surplus 
money 

Application 
f  o»  surplus 
money 

Limitation  of 
last  four 
sections 

Delivery  of 
affidavits  to 
purchaser 

Application 
of  this  article 
to  mortgages 
to  the  state 


Action  for 
partition 

Action  by 
remainder- 
man, etc., 
for  partition 


2542.  [§  545]  Code  of  Civil  Procedure,  §  1537  Pt. 


2543.  [§  546]  Code  of  Civil  Procedure,  §  1534. 


Action  by 
heir  for 
partition 

Action  by 
infant  for 
partition 
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nn.  2544-    2544. 

2557  omitted 


Action  for 
partition 


§  547]  General  Rules  of  Practice,  r.  65  Pt.  The  portion 
lere  relates  to  the  contents  of  the  complaint  where  infants 


are  interested,  which  portion  has  been  placed  elsewhere. 


Action  upon 
security  in 
partition 

Liens  in 
partition 

Equalization 
in  partition 

Partition 
where  there 
is  a  par- 
ticular estate 

Lien  of 
creditor 
upon  share 
partitioned 

Consent  by 
guardian  or 
committee  tq 
accept  gross 
sum 

Gross  sum 
for  undivided 
share  in 
partition 

Gross  sum 
for  future 
estate  in 
partition 

Court  must 
direct  invest- 
ment of  share 
of  unknown 
person 

Court  must 
direct  invest- 
ment of  un- 
divided share 


2545.  [§  548]  Code  of  Civil  Procedure,  §  1586. 


2546.  [§  549]  Code  of  Civil  Procedure,  §  1666. 

2547.  [§  560]  Code  of  Civil  Procedure,  §  1587. 

2548.  [§  551]  Code  of  Civil  Procedure,  §  1553. 


2549.  [§  552]  Code  of  Civil  Procedure,  §  1540  Pt. 


2550.  [§  553]  Code  of  Civil  Procedure,  §  1569  Pt. 
The  italicized  words  are  intended  to  complete  the  sense  of  the 
original  section  of  which  the  text  forms  a  part. 

255!.  [§  554]  Cpde  of  Civil  Procedure,  §  1569  Pt. 


2552.  [§  555]  Code  of  Civil  Procedure,  §  1570. 


2553.  [§  556]  Code  of  Civil  Procedure,  §  1582  Pt. 


2554.  [§  557]  Code  of  Civil  Procedure,  §  1583. 


Title  by  2555.  [§  558]  Code  of  Civil  Procedure,  §§  1557  (subds.  1,  2,  3 

judgment  in  and  4):  1577  Pt.  (subd.  5);  1578  (subd.  6). 

partition 

Terms  of  2556.  [§  559]  Code  of  Civil  Procedure,  §§  1573  (1st  sentence); 

credit  on  sale  1574  (2nd  sentence). 


in  partition 

Payment  of 
taxes,  etc., 
out  of  pro- 
ceeds 


2557.  [§  560]  Code  of  Civil  Procedure,  §  1673  Pt. 


/ 


Waste 


2558.  [§  561]  Code  of  Civil  Procedure,  §  1568. 


2559.  [§  562]  Code  of  Civil  Procedure,  §  1538  Pt. 


2560.  [§  563]  Code  of  Civil  Procedure,  §  1575. 

2561.  [§  564]  Code  of  Civil  Procedure,  §  1576. 


2562,  [§  565]  Code  of  Civil  Procedure,  §§  841  Pt.,  1582  Pt, 


2563.  [§  566]  Code  of  Civil  Procedure,  §  1593. 

ARTICLE  19 

Waste 

2564.  [§  576]  Code  of  Civil  Procedure,  §  1651 

2565.  [§  577]  Code  of  Civil  Procedure,  §  1652  Pt. 

2566.  [§  578]  Code  of  Civil  Procedure,  §  1652  Pt. 

2567.  [§  579]  Code  of  Civil  Procedure,  §  1653. 

2568.  [§  580]  Code  of  Civil  Procedure,  §  1654. 


2569.  [§  581]  Code  of  Civil  Procedure,  §  1656 


2570.  [§  582]  Code  of  Civil  Procedure,  §  1655. 
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nn.  2558- 
2570 


Sale  of  dower 
in  partition 

Sale  of  de- 
cedent's 
property  free 
from  debts 

Securities  in 
partition 

Report  of 
sale  in  par- 
tition 

Presumption 
of  death  of 
unknown 
heir 

Releases  for 
infant  or  in- 
competent 
in  partition 


Action 
against  ten- 
ant for  waste 

Action  by 
heir  for  waste 

Action  by 
grantor  for 
waste 

Action  by 
ward  for 
waste 

Action  for 
waste  on 
property 
sold  under 
execution 

Action 
against  ten- 
ant for 
waste 

Treble 
damages  or 
forfeiture  in 
waste 
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nn.  2571- 
2576 

Other  relief 
in  action  for 
waste 

Prevention 
of  waste 
upon  real 
property- 
Violation 
of  order 
prohibiting 
waste 

Punishment 
for  violation 
of  order 

Release  upon 
undertaking 


2571.  [§  583]  Code  of  Civil  Procedure,  §  1658. 


General  note 


2572.  [§  584]  Code  of  Civil  Procedure,  §  1442. 


2573.  [§  585]  Code  of  Civil  Procedure,  §  1443. 


2574.  [§  586]  Code  of  Civil  Procedure,  §  1444. 


2575.  [§  587]  Code  of  Civil  Procedure,  §  1445. 


ARTICLE  20 

Eminent  Domain 

2576.  Prior  to  the  adoption  of  title  1  of  chapter  23  of  the  Code  of 
Civil  Procedure  relating  to  proceedings  for  the  condemnation  of 
real  property,  nearly  every  law  creating  or  authorizing  the  creation 
of  a  public  or  quasi-public  corporation  was  encumbered  with  legis- 
lation relating  to  the  taking  of  private  property  for  public  use  and 
in  addition  thereto  there  were  numerous  statutes  conferring  this 
power  upon  the  state  or  some  political  division  thereof. 

There  were  for  instance  provisions  relating  to  this  subject  in 
the  General  Railroad  Law,  Elevated  Railroad  Law,.  Pipe  Line  Com- 
panies Law,  Tramway  Companies  Law,  Manufacturing  Companies 
Law,  Water  Works  Companies  Law,  Telephone  Corporations  Law, 
Drainage  Law,  Cemeteries  Law  and  numerous  others,  all  of  which 
were  rendered  unnecessary  by  the  adoption  of  the  General  Con- 
demnation Law. 

The  enactment  of  this  statute  was  an  important  step  in  the  direc- 
tion of  uniformity  and  simplicity  of  proceedings  for  the  taking  of 
private  property  for  public  use,  but  in  the  enactment  of  the  statute 
the  revisers  adapted  the  procedure  to  that  which  prevailed  in  actions 
and  special  proceedings  and  in  this  respect  further  uniformity  and 
simplicity  was  accomplished. 

These  revisers,  one  of  whom  is  now  a  member  of  this  board,  said: 

"  It  has  been  the  aim  of  the  commission  to  secure  clearness  and  definiteness  of  state- 
ment and  to  assimilate  the  practice  in  condemnation  proceedings  so  far  as  practicable, 
to  that  which  prevails  in  actions  and  other  special  proceedings  and  also  to  preserve 
the  nomenclature  of  the  code. 
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"  The  parties  have  the  same  designation  as  in  a  civil  action.  tl.     2576 

"  The  statements  of  the  petition  and  answer  which  constitute  the  pleadings  are    

specifically  prescribed. 

**  The  form  and  contents  of  the  verification  are  the  same  as  in  an  action  in  a  court 
of  record.  The  service  of  the  petition  and  notice  is  to  be  made  in  the  same  manner  as 
of  a  summons  in  the  supreme  court. 

"  A  referee  may  be  appointed  to  hear  and  determine  the  issues. 

"  A  formal  judgment  of  condemnation  is  to  be  entered. 

"  An  offer  may  be  made  which  will  have  the  same  effect  upon  the  question  of  costs 
as  an  offer  in  an  action  so  far  as  it  can  constitutionally  be  permitted. 

**  The  rate  of  costs  is  definitely  prescribed,  following  the  provisions  of  the  Code  with 
respect  to  costs  in  an  action  and  conferring  discretionary  power  upon  the  court  to 
grant  an  extra  allowance. 

'*  The  proceeding  must  first  be  taken  at  a  special  term  and  can  go  to  the  general 
term  only  by  appeal  in  the  usual  way  in  which  other  judgments  and  orders  are  appeal- 
able. 

"  The  special  term  is  given  power  to  set  aside  the  report  of  the  commissioners,  not 
only  for  irregularity,  but  for  errors  of  law,  and  also  upon  the  ground  that  the  award 
is  inadequate  or  excessive. 

''A  lis  pendens  must  be  filed  in  order  to  bind  subsequent  purchasers  and  incum- 
brancers. 

"  The  commissioners  are  not  required  to  make  their  award  in  one  case  before  hearing 
another. 

"When  the  public  interests  require  it  immediate  possession  may  be  given  upon 
the  deposit  of  ample  security  for  damages. 

*'  Judgments  for  damages  and  costs  may  be  docketed  and  become  liens  upon  property 
and  be  enforced  by  execution  in  the  usual  way. 

"  While  assimilating  the  practice  to  the  code  procedure  care  has  been  taken  to 
prevent  the  unnecessary  and  vexatious  delays,  which  might  occur  if  the  issues  could 
be  brought  on  for  trial  only  at  trial  terms  and  in  the  order  of  their  date  upon  the  calen- 
dar. When  an  issue  is  framed  it  may  be  immediately  tried  or  referred  or  set  down  for 
a  future  term  as  the  court  may  direct. 

"  There  are  other  and  minor  changes  which  it  is  unnecessary  to  enumerate. 

"  They  all  tend  to  greater  simplicity  and  uniformity  in  the  practice,  reforms  which 
are  greatly  needed,  and  which,  we  trust,  will  commend  this  part  of  our  work  to  the 
favorable  consideration  of  the  legislature.'' 

It  is  now  proposed  to  carry  the  reform  which  was  accomplished 
by  the  Statutory  Revision  Commission  a  step  farther  and  to  abolish 
condemnation  proceedings  now  in  the  code  as  a  separate  proceeding, 
and  make  the  procedure  for  taking  private  property  for  public  use 
the  same  as  that  in  an  ordinary  action  with  such  variations,  of 
course,  as  may  be  absolutely  necessary. 

The  proceeding  can  be  brought  by  a  summons  and  complaint  as 
well  as  by  a  notice  and  petition,  but  some  provision  must  be  made 
for  bringing  the  parties  directly  into  court  instead  of  proceeding 
in  the  usual  way,  and  this  can  be  accomplished  by  a  summons  to 
appear  returnable  at  a  certain  time. 

With  this  slight  variation  the  course  of  procedure  otherwise  can 
be  made  substantially  the  same  as  in  an  ordinary  action. 

The  following  is  the , provision  in  the  English  practice  relating  to 
appraisers  to  assist  the  court: 

"  The  High  Court  or  the  Court  of  Appeal  may  also,  in  any  such  cause  or  matter  as 
aforesaid  in  which  it  may  think  it  expedient  so  to  do,  call  in  the  aid  of  one  or  more 
assessors  specially  qualified,  and  try  and  hear  such  cause  or  matter  wholly  or  partially 
with  the  assistance  of  such  assessors.  The  remuneration,  if  any,  to  be  paid  to  such  *  *  * 
assessors  shall  be  determined  by  the  Court."  (Yearly  Practice  of  Supreme  Court 
(England)  for  1912,  Supreme  Court  Judicature  Act,  1873,  §  56,  p.  1310.) 
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nn.  2577-         2577.  [§  597]  Code  of  Civil  Procedure,  §  2118,  modified  to  meet 
2584  the  change  in  the  practice  of  condemning  real  property. 


Real 
property 
taken  by 
United  States 

Real  prop- 
erty taken  by 
s:ate 


Possession  in 
condemna- 
tion pro- 
ceedings 

Continuing 
possession 

Abandon- 
ment and 
discontinu- 
ance of  con- 
demnation 
proceedings 


Application 
of  new 
practice 
to  condem- 
nation pro- 
ceedings 

Appointment 
of  appraisers 

Qualification 
of  appraiser 


2578.  [§  698]  Code  of  Civil  Procedure,  §  2106,  modified  to  meet 
the  change  in  the  practice  of  taking  real  property  for  public  use. 

This  section  is  placed  in  the  Real  Property  Law,  rather  than  in 
the  Executive  Law  or  County  Law,  because  the  attorney-general 
and  district  attorney  are  both  mentioned  in  the  text. 

Code  of  Civil  Procedure,  §§  2103-2119  (writ  of  assessment  of 
damages)  omitted,  being  useless  and  sufficiently  provided  for  by 
the  new  practice.     , 

2579.  [§  699]  Code  of  Civil  Procedure,  §  3380,  without  change 
except  the  word  "  Petition  "  to  "  complaint  in  an  action  brought  to 
acquire  real  property  for  public  use." 

2580.  [§  600]  Code  of  Civil  Procedure,  §  3379  Pt. 

2581.  [§  601]  Code  of  Civil  Procedure,  §  3374.  The  word  "  peti- 
tion ''  has  been  changed  to  "  complaint  in  an  action  brought  to 
acquire  real  property  for  a  public  use."  Final  "  order  "  has  been 
changed  to  final  "  judgment." 

The  length  of  the  notice  specified  has  been  omitted  being  taken 
care  of  by  a  general  provision  requiring  eight  days'  notice  unless 
the  court  or  a  judge  prescribes  a  shorter  period. 

2582.  [§  602]  Code  of  Civil  Procedure,  §  3383.  The  first  four  lines 
of  section  3383  have  been  omitted  and  appropriate  words  substituted. 
The  portion  after  the  semi-colon  at  the  end  have  been  omitted  as 
unnecessary. 

2583.  [§  603]  Code  of  Civil  Procedure,  §  3369  Pt. 

2584.  [§  604]  Code  of  Civil  Procedure,  §§  1024  Pt.,  3369  Pt.,  3370 
Pt. 

Code  of  Civil  Procedure,  §§  3367,  3359,  3368,  3382,  have  been 
omitted  in  view  of  the  new  procedure  making  the  practice  in  an 
action,  with  appropriate  modifications,  apply  to  the  acquisition  of 
private  property  for  a  public  use. 

**  This  title  shall  be  known  as  the  condenmation  law."  (Code,  §  3357.) 
"  Whenever  any  person  is  authorized  to  acquire  title  to  real  property,  for  a  public 
use  by  condenmation,  the  proceeding  for  that  purpose  shall  be  taken  in  the  manner 
prescribed  in  this  title."   (Code,  §  3359.) 

"  The  provisions  of  title  one  of  chapter  eight  of  this  act  shall  also  apply  to  pro- 
ceedings had  under  this  title."   (Code,  §  3368.) 
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**  In  all  proceedings  under  this  title,  where  the  mode  or  manner  of  conducting  all    nil.  2585—  • 
or  any  of  the  proceedings  therein  is  not  expressly  provided  for  by  law,  the  court  before  2590 

whom  such  proceedings  may  be  pending,  shall  have  the  power  to  make  all  necessary    

orders  and  give  necessary  directions  to  carry  into  effect  the  object  and  intent  of  this 
title,  and  of  the  several  acts  conferring  authority  to  condemn  lands  for  public  use,  and 
the  practice  in  such  cases  shall  conform,  as  near  as  may  be,  to  the  ordinarv  practice 
in  such  court."   (Code,  §  3382.) 

2585.  [§  605]  Code  of  Civil  Procedure,  §  3377  Pt.  New 

appraisal 
after  appeal 

2586.  [§  606]  Code  of  Civil  Procedure,  §  3377  Pt.  Increase  or 

decrease  of 
award  upon 
reappraisal 

2587.  [§  607]  Code  of  Civil  Procedure,  §  3370  Pt.  Compensa- 

tion of 
appraiser 

2588.  [§  608]  Code  of  Civil  Procedure,  §  3378.  Payment  of 

awards  into 
court 

2589.  [§  609]  Code  of  Civil  Procedure,  §  3371  Pt.  Payment  and 

deposit  of 
compensa- 
tion in  con- 
demnation 

ARTICLE  21 
Sale  of  Real  Property  of  Infant  and  Incompetent 

2590.  The  statutory  provisions  relating  to  the  care,  custody  and  General  note 
disposition  of  the  property  of  infants  and  persons  of  unsound  mind, 

has  had  a  somewhat  similar  origin. 

In  the  early  English  statutes  the  king  was  given  the  care  and 
custody  of  and  a  supervision  over  these  persons. 

An  early  statute  gave  the  king  "  the  custody  of  the  lands  of  natural 
fools  "  and  required  him  to  "  find  them  any  necessaries  ''  (17  Edw. 
2d.,  ch.  9). 

The  early  practice  was  for  the  king  to  issue  a  writ  of  inquiry  as 
to  the  facts  of  idiocy  or  lunacy  but  subsequently  this  authority 
was  given  to  the  lord  chancellor  (Hughes  v.  Jones,  116  N.  Y.  67,  75). 

Likewise  the  crown  exercised  a  supervision  as  parens  patriae  over 
infants  and  this  authority  as  in  the  case  of  incompetents  was  sub- 
sequently transferred  to  the  chancellor  (Losey  v.  Stanley,  147  N.  Y. 
560,  569). 

In  this  condition  the  law  was  transplanted  to  this  country  and 
changed  from  time  to  time  according  to  the  new  conditions  and  the 
new  ideas  of  the  people  until  the  care  and  custody  of  infants  and 
persons  of  unsound  mind  and  the  possession  and  control  of  their 
estates  which  had  belonged  to  the  king  as  a  part  of  his  prerogative 
became  vested  in  the  people  who  by  early  acts  confided  it  to  the 
chancellor  and  afterwards  to  the  courts  (Hughes  v.  Jones,  116  N.  Y. 
67,  75;  Losey  v.  Stanley,  147  N.  Y.  560,  569). 
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n.  2590  Passing  over  intermediate  statutes  we  find  in  the  Revised  Statutes 

of  1829  provisions  for  the  appointment  of  a  committee  of  infants 
and  persons  of  unsound  mind  and  drunkards  and  for  the  disposition 
of  their  property. 

The  latter  provisions  Pt.  3,  ch.  1,  tit.  2,  art.  7  (Infants);  Pt.  2, 
eh.  5,  tit.  2  (Incompetents)  were  the  forerunners  of  the  provisions 
on  that  subject  in  the  Code  of  Civil  Procedure  (Ch.  17,  tit.  7,  §§ 
2345-2364). 

In  the  preparation  of  the  latter  part  of  the  Code  of  Civil  Procedure 
(1880)  the  provisions  in  the  Revised  Statutes  relating  to  the  dis- 
position of  the  real  property  of  infants,  lunatics,  persons  of  unsound 
mind  and  drunkards  were  consolidated  into  one  title  **  so  as  to 
provide,  as  far  as  practicable,  uniform  rules,  and  a  uniform  mode  of 
proceeding,  for  the  disposition  of  the  real  property  of  those  different 
classes  of  persons,  who  are  under  an  incapacity  to  dispose  of  their 
property,  without  the  aid  of  the  court "  (Throop's  Preliminary 
Note). 

In  this  title  of  the  code  there  are  two  sets  of  provisions,  one  relating 
to  an  action  to  procure  a  judgment  directing  a  conveyance  of  real  prop- 
erty or  of  an  interest  therein  of  an  infant  or  incompetent  (§§  2345- 
2347),  and  the  other  relating  to  proceedings  for  the  disposition  of 
the  real  property  of  an  infant  or  incompetent  (§§  2348-2364). 

The  enactment  however  of  these  statutory  provisions  did  not 
deprive  the  court  of  chancery  of  its  authority  over  estates  of  infants 
of  an  equitable  character  (Anderson  v.  Mather,  44  N.  Y.  249). 

There  exists  therefore  the  authority  of  courts  of  law  to  procure 
a  conveyance  or  other  disposition  of  the  real  property  or  an  interest 
therein  of  an  infant  or  incompetent  and  that  of  courts  of  equity  in 
cases  not  provided  for  by  statute  over  which  it  has  inherent  authority. 

The  Code  of  Civil  Procedure  however  by  incorporating  rules  of 
the  court  of  chancery  as  a  part  of  the  statutory  provisions  and  by 
attempting  to  regulate  the  details  of  the  proceedings  for  the  dis- 
position of  the  property  of  infants  and  incompetents  has  made  the 
procedure  highly  technical  without  thereby  affording  additional 
protection  to  the  interests  of  such  persons. 

The  consolidation  of  the  provisions  relating  to  infants  and  those 
relating  to  incompetents  was  a  step  in  advance  but  the  attempt  to 
regulate  the  details  by  statutory  enactments  has  subjected  the  pro- 
cedure to  frequent  judicial  review  (Warren  v.  Union  Bank  of  Roch- 
ester, 157  N.  Y.  259;  Cole  v.  Gourlay,  79  N.  Y.  527;  Rosenfeld  v. 
Miller,  131  A.  D.  284). 

In  Rosenfeld  v.  Miller,  which  involved  the  question  of  the  neces- 
sity of  an  infant  over  14  years  uniting  in  a  petition  to  sell  his  real 
estate  which  was  regulated  by  Code,  §  2349,  Mr.  Justice  Gaynor 
said: 

"  When  the  requirement  was  only  a  rule  of  chancery  it  seems  the 
court  could  dispense  with  it  (Cole  v.  Gourlay,  79  N.  Y.  527);  but 
not  now  that  it  is  a  statute  "  (p.  283). 

In  Cole  V.  Gourlay,  79  N.  Y.  627,  Judge  MiUer  said:  ''  The  rule 
of  the  court  requiring  this  to  be  done  if  the  infant  is  over  fourteen 
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years  of  age,  is  a  mere  regulation  a.s  to  the  practice  which  the  court  nn.  2591- 
has  the  power  to  waive,  and  does  not  affect  the  jurisdiction  of  the  2597 

court  where  there  has  been  a  substantial  compliance  with  the  law  '* 
(p.  535).  "  A  mere  departure  from  a  rule  of  the  court  does  not 
impair  the  validity  of  the  proceeding  "  (p.  535). 

The  intention  of  the  present  proposed  treatment  of  the  provisions 
relating  to  the  sale  or  other  disposition  of  the  real  property  or  of  an 
interest  therein  of  infants  or  incompetents  is  to  still  further  simplify 
the  practice  by  converting  the  proceedings  into  an  action. 

By  this  treatment  the  proceedings  will  be  relieved  of  their  present 
inelastic  and  technical  character  while  the  interests  of  those  con- 
cerned will  be  just  as  fully  protected. 

Code  of  Civil  Procedure,  §  2355,  omitted  in  view  of  the  change  in 
the  practice: 

"  Upon  the  filing  of  the  referee's  report,  and  after  examining  into  the  matter,  th^ 
court  must  make  a  final  order  ui>on  the  application.  In  a  proper  case  a  final  orders 
confirming  the  referee's  report,  must  direct  that  the  real  property  or  term,  estate  > 
I>ossibility  of  reverter  or  other  interest  in  real  property  or  a  part  thereof  or  an 
inchoate  right  of  dower  therein,  as  is  necessary,  or  as  justice  requires,  be  mortgaged, 
let  for  a  term  of  years,  sold,  released  or  conveyed  by  the  special  guardian  appointed 
as  prescribed  in  this  title,  or  by  the  committee  of  the  property  of  the  lunatic  or 
other  incompetent  person.  The  final  order  must  also  contain  such  directions,  respect- 
ing the  time,  manner  and  conditions  of  the  sale^  release  or  conveyance  directed 
thereby,  as  the  court  thinks  proper  to  insert  therein."     (Code,  §  2355.) 

2591.  [§  615]  Code  of  Civil  Procedure,  §§  2345  Pt.,  2348.  dis'o^^i 

The  portion  of  §  2345  not  in  the  text  has  been  omitted  as  un-  infantas  and 

necessary.  incompetent's 

Subdivision  3  of  §  2348  has  been  omitted  as  unnecessary  in  view  real  property 
of  the  change  of  practice  and  the  consolidation  of  §§  2345  and  2348. 


2592.  [§  616]  Code  of  Civil  Procedure,  §  2356. 


2593.  [§  617]  Code  of  Civil  Procedure,  §  2357. 


Report  of 
agreement 
and  convey- 
ance 

Effect  of 
devise  or 
conveyance 
to  infant  or 
incompetent 


2594.  [§  618]  Code  of  Civil  Procedure,  §  2359. 

2595.  [§  619]  Code  of  Civil  Procedure,  §  2361. 

2596.  [§  620]  Code  of  Civil  Procedure,  §  2364. 


Proceeds  of 
sale 

Proceeds  of 
sale 

Payment  of 
debts 


2597.  [§  621]  Code  of  Civil  Procedure,  §§  1590  Pt.,  1592. 


Partition  of 
real  property 
of  infant  and 
incompetent 
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nn.  2598- 
2607 

Expense  of 
lunacy  com- 
mission 

Guardian, 
committee 
and  trustee 

Gross  sum  in 
lieu  of  dower 

Judgment  in 
action  for 
conveyance 
of  real  prop- 
erty of  infant 
and  incom- 
petent 

Joinder  in 
conveyance 


;598.  [§  622]  General  Rules  of  Practice,  r.  71  Pt. 


2599.  [§  623]  Code  of  Civil  Procedure,  §  3363  Pt. 

This  section  applied  only  to  condenmation  proceedings  and  has 
been  extended  to  include  actions  and  proceedings  generally. 

2600.  [§  624]  Code  of  Civil  Procedure,  §  2362. 

2601.  [§  625]  Code  of  Civil  Procedure,  §  2347. 


2602.  [§  626]  Code  of  Civil  Procedure,  §  2363. 


Homestead 
exemption 


Burying 

ground 

exempt 

Exemption 
of  land  con- 
tract from 
levy 

Cancellation 
of  exemption 

Application 


ARTICLE 


Exemptions 

2603.  [§  636]  Code  of  Civil  Procedure,  §§  1397,  1398,  1399,  1400, 
1401,1402. 

The  changes  in  the  original  sections  consolidated  in  the  text  are 
not  intended  to  effect  a  change  in  the  substantive  law. 

The  change  in  the  practice  in  subdivision  6  is  in  accord  with  the 
policy  of  abolishing  the  judgment  creditor's  action  as  a  means  of 
enforcing  a  judgment  and  of  providing  a  simpler  method  for  reach- 
ing property  subject  to  equitable  execution. 

2604.  [§  637]  Code  of  Civil  Procedure,  §§  1395,  1396. 


2605.  [§  638]  Code  of  Civil  Procedure,  §§  1253,  1272. 

The  italicized  words  are  intended  to  incorporate  the  limitationjin 
Code,  §  1272. 

2606.  [§  639]  Code  of  Civil  Procedure,  §  1404. 

2607.  [§  640]  Code  of  Civil  Procedure,  §  13892Pt. 
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ARTICLE  2S 
Sale  and  Redemption 
2608.    §  650]  Code  o'  CivU  Procedure,  §  1430. 


2609. 


2610. 


2611. 
2612. 


2613. 


2614. 


2615. 


2616. 


2617. 

the  hours 
been  assi 
to  notice 
Practice 


2618. 


2619. 


2620. 


2621. 


§  651]  Code  of  Civil  Procedure,  §  1431. 
§  652]  Code  of  Civil  Procedure,  §  1432. 

§  653]  Code  of  Civil  Procedure,  §  1433. 
§  654]  Code  of  Civil  Procedure,  §  1434. 
§  655]  Code  of  Civil  Procedure,  §  1678. 


§  656]  Code  of  Civil  Procedure,  §  1242. 


§  657]  Code  of  Civil  Procedure,  §  1243. 


§  658]  Code  of  Civil  Procedure,  §  1435. 

§  659]  General  Rules  of  Practice,  r.  62.    The  rule  relates  to 

of  the  day  and  places  for  sales  of  land  and  has  therefore 

gned  to  the  Real  Property  Law.     The  provision  i-elating 

of  sale  has  been  omitted,  being  taken  care  oi  in  the  Civil 

Rules. 


§  660]  Code  of  Civil  Procedure,  §  1437. 
§  661]  Code  of  Civil  Procedure,  §  1438. 


§  662]  Code  of  Civil  Procedure,  §  1439. 


§  663]  Code  of  Civil  Procedure,  §  1440. 

The  second  portion  of  the  text  enclosed  in  brackets  has  been  held 
unconstitutional  in  Gilmkn  v.  Tucker,  128  IsP.  Y.  190. 

The  words  "  as  prescribed  in  this  article  "  have  been  omitted  as 
unnecessary. 


00.2608- 
2622 


Application 
of  article 

Property  held 
intrust 

Sale  of 
equity  of 
redemption 

Endorsement 
of  execution 

Notice  of  sale 

Notice  and 
sale  of  real 
property 

Place  and 
mode  of  sale 
of  real  prop- 
erty 

Security  by 
referee  on 
sale 

Description 
of  property 

Sale  of  lands 
under  decree, 
order  or 
judgment 


Manner  of 
sale 

Duplicate 
certificate 
of  sale 

Record  of 
certificate 
of  sale 

Title  to  real 
property 
sold  under 
execution 


2622.  [§  664]  Code  of  Civil  Procedure,  §  1679  Pt.  Forbidden 

The  actions  "  prescribed  "  in  the  title  referred  to  in  the  original  Purchases 
section  include  some  in  which  no  sale  occurs  and  it  has  been  thought  actions 
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nn.  2623- 
2637 

Occupancy 
of  property 
sold  under 
execution 

Period  of 
redemption 

Who  may 
redeem 

Effect  of 
redemption 

Creditor's 
redemption 

Creditor's   ■ 
redemption' 

Subsequent 

creditor's 

.action 

Subsequent 

creditor's 

redemption 

Third.and 
successive 
creditor's 
redemption 

Time  of 
redemption 
by  successive 
creditors 

Place  of 
redemption 

Redemption 
where  pur- 
chaser is  also 
creditor 

Successive 
redemption 
by  creditor 

Redemption 
by  one  hav- 
ing interest 
in  part  of 
property 

Redemption 
by  owners  of 
undivided 
shares 


that  it  would  not  be  extending  the  section  if  it  was  made  to  apply 
to  any  action  relating  to  real  property  and  that  no  harm  would  be 
done  thereby  in  any  event. 

2623.  [§  665]  Code  of  Civil  Procedure,  §  1441. 


2624. 

2625^ 
2626. 

2627. 

2628. 
2629. 

2630. 
2631. 


2632. 


2633. 


2634. 


2635. 


2636. 


2637. 


§  666]  Code  of  Civil  Procedure,  §  1446. 

§  667]  Code  of  Civil  Procedure,  §  1447. 
§  668]  Code  of  Civil  Procedure,  §  1448. ' 

§  669]  Code  of  Civil  Procedure,  §  1449. 
§  670]  Code  of  Civil  Procedure,  §  1450. 
§  671]  Code  of  Civil  Procedure,  §  1451. 

§  672]  Code  of  Civil  Procedure,  §  1452. 
§  673]  Code  of  Civil  Procedure,  §  1453. 


§  674]  Code  of  Civil  Procedure,  §  1454. 


§  675]  Code  of  Civil  Procedure,  §  1455. 
§  676]  Code  of  Civil  Procedure,  §  1456. 


§  677]  Code  of  Civil  Procedure,  §  1457. 


§  678]  Code  of  Civil  Procedure,  §  1458. 


§  679]  Code  of  Civil  Procedure,  §  1459. 
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2638.  [§  680]  Code  of  CivU  Procedure,  §  1460. 


2639.  [§  681]  Code  of  Civil  Procedure,  §  1461. 


2640.  [§  682]  Code  of  Civil  Procedure,  §  1462. 


2641.  [§  683]  Code  of  Civil  Procedure,  §  1463. 

The  bracketed  words  have  been  supplied  by  the  new  reference. 

2642.  [§  684]  Code  of  CivU  Procedure,  §  1464. 

The  italicized  words  are  intended  to  supply  the  omitted  reference. 


2643.  [§  685]  Code  of  Civil  Procedure,  §  1465. 


2644.  [§  686]  Code  of  Civil  Procedure,  §  1466. 


2645.  [§  687]  Code  of  Civil  Procedure,  §  1467. 


nn.  2638- 
2650 

Redemption 
by  creditor 
owning  un- 
divided share  . 

Right  c' 
redemption 
as  affected  by 
agreement 

Paymen' 
upon  re- 
demption by 
creditor 

Certificate  u. 
satisfaction 
ui>on  re- 
demptio  i 

Evidence  oi 
judgment 
creditor's 
right  to 
redeem 

Evidence  of 
mortgage 
creditor's 
right  to 
redeem 

Evidence  : 
executor's 
or  admin- 
istrator's 
right  to 
redeem 

Sheriff's  duty 
as  to  papers 
in  redemp- 
tions 


2646.  [§  688]  Code  of  Civil  Procedure,  §  1468, 

2647.  [§  689]  Code  of  Civil  Procedure,  §  1469. 


2648.  [§  690]  Code  of  Civil  Procedure,  §  1470. 


2649.  [§  691]  Code  of  Civil  Procedure,  §  1471  Pt. 


2650.  [§  692]  Code  of  Civil  Procedure,  §  1472. 


Effect  of  rv 
demption 

Certificate 
of  redemp- 
tion 

Form  and 
effect  of 
certificate 

Conveyance 
ui)on  sale 
under  exec  i 
tion 

Assignment 
of  certifica':^ 
of  sale 
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nn.  2651 
2661 

Conveyance 
to  executor 
or  admin- 
istrator 

Form  of 
assignment 

Death,  re- 
moval or  dis- 
qualification 
of  sheriff  and 
under-sheriff 

Sale  by  under 
or  deputy 
sheriff 

Redemption 
where  sale  is 
made  by  per- 
son appointed 
by  court 

Death  of 
coroner  or 
person 
appointed 
by  court 

Redemption 
of  real  prop- 
erty under 
lease 


Effect  of 
redemption 
u^on  lease 

• 

Rights  and 
liabilities 
upon  redemp- 
tion under 
lease 

Costs  and 
expenses  of 
redemption 
under  lease 

Final  order 
on  redemp- 
tion under 
lease 


2651.  [§  693]  Code  of  Civil  Procedure,  §  1473. 


2652.  [§  694]  Code  of  Civil  Procedure,  §  1474. 

2653.  [§  695]  Code  of  Civil  Procedure,  §  1475. 


2654.  [§  696]  Code  of  Civil  Procedure,  §  1476. 


2655.  [§  697]  Code  of  Civil  Procedure,  §  1477. 

The  bracketed  words  at  the  beginning  of  the  text  have  been 
omitted  as  unnecessary. 

2656.  [§  698]  Code  of  Civil  Procedure,  §  1478. 


2657.  [§  699]  Code  of  Civil  Procedure,  §§  2256,  2257. 

The  italicized  words  supply  the  reference  in  and  complete  the 
sense  of  the  original  sections  and  conform  the  text  to  the  new  practice 
under  which  "  summary  proceedings  "  become  an  *'  action." 

2658.  [§  700]  Code  of  Civil  Procedure,  §  2258. 

The  italicized  words  supply  the  reference  in  and  complete  the 
sense  of  the  original  section  and  adapt  the  text  to  the  new  practice. 

2659.  [§  701]  Code  of  Civil  Procedure,  §  2259  Pt. 

The  italicized  words  supply  the  reference  in  and  complete  the 
sense  of  the  original  section  and  adapt  the  text  to  the  new  practice. 

2660.  [§  702]  Code  of  Civil  Procedure,  §  2259  Pt. 

The  italicized  words  are  intended  to  complete  the  sense  of  the 
original  section  of  which  the  text  forms  a  part. 

2661.  [§  703]  Code  of  Civil  Procedure,  §  2259  Pt. 
Bracketed  words  omitted  as  unnecessary. 
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ARTICLE  24 
Levy 


nn.  2662- 
2672 


2662.  [§  710]  Code  of  Civil  Procedure,  §§  1252,  1272  ("upon  a  Levy  upon 
judgment,  etc.,  a  sum  of  money  ")•  real  property 

after  ten 
years 


2663.  [§  711]  Code  of  Civil  Procedure,  §  1823. 


2664.  [§  712]  Code  of  Civil  Procedure,  §  645. 

ARTICLE  25 

Contribution 

2665.  [§  722]  Code  of  Civil  Procedure,  §  1481. 

2666.  [§  723]  Code  of  Civil  Procedure,  §  1482. 

2667.  [§  724]  Code  of  Civil  Procedure,  §  1483. 
supplies  the  references  in  the  original  section. 


Judgment 

against 

executor  or 

administrator 

as  affecting 

decedent's 

property 

Levyable 
interest  in 
real  prop- 
erty 


'  Contribution 

Contribution 

The  new  matter  Contribution 


2668.  [§  725]  Code  of  Civil  Procedure,  §  1484  Pt. 


2669.  [§  726]  Code  of  Civil  Procedure,  §§  1485,  1486. 

ARTICLE  26 

Notice  of  Pendency 

2670.  [§  736]  Code  of  Civil  Procedure,  §  1671  Pt. 


Continuation 
of  lien  for 
enforcement 
of  contribu- 
tion 

Preservation 
of  lien 


Notice  of 
pendency 

Cancellation 
of  notice  of 


2671.  [§  737]  Code  of  Civil  Procedure,  §  1671  Pt. 

The  italicized  words  at  the  end  of  the  text  are  intended  to  supply  ^ndency 
the  omission  of  the  words  "  as  herein  provided  "  and  the  words 
"  such  cancelled  "  to  take  the  place  of  the  second  set  of  bracketed 
words. 


2672.  [§  738]  Code  of  Civil  Procedure,  §  2325a  Pt. 


Effect  of 
notice  of  ^ 
pendencyjn 
action  to 
appoint 
committee 
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nn.  2673- 

2682 

Action  for 
injury  to 
inheritance 

Recovery 
of  treble 
damages 

Action  by 
grantee  from 
state 

Special  pro- 
ceeding to 
recover  real 
property 

Action  relat- 
ing to  foreign 
real  property 

Dis  bility 
as  affecting 
action 

Action  by 
people  for 
real  property 

Limitation 
for  counter- 
claim relating 
to  real  prop- 
erty' 

Action  after 
entry  upon 
real  property 

Action  to 
recover  pur- 
chase money 


ARTICLE  27 

Rights  and  Limitations 

2673.  [§  740]  Code  of  Civil  Procedure,  §  1665. 

2674.  [§  741]  Code  pi  Civil  Procedure,  §  1669. 


2675.  [§  742]  Code  of  Civil  Procedure,  §  363. 

The  omission  of  the  bracketed  words  was  made  necessary   by 
reason  of  the  separation  of  the  section  from  the  title  mentioned. 

2676.  [§  743]  Code  of  Civil  Procedure,  §  1688. 


2677.  [§  744]  Code  of  Civil  Procedure,  §  982a  Pt. 


2678.  [§  745]  Code  of  Civil  Procedure,  §  375. 


2679.  [§  746]  Code  of  Civil  Procedure,  §  362. 


2680.  [§  747]  Code  of  Civil  Procedure,  §  366. 


2681.  [§  748]  Code  of  Civil  Procedure,  §  367. 


2682.  [§  749]  Code  of  Civil  Procedure,  §§  1479,  1480  Pt. 


ARTICLE  [14]  28 

Laws  Repealed;  Construction;  When  to  Take  Effect 

§  2.  Article  14  has  been  changed  to  Article  28  and  sections  460, 
461  and  462  have  been  changed  to  sections  759,  760,  761. 


State  Boards  and  Commissions  Law 


2683. 

[§60] 

Code  of 

2684. 

[§61] 

Code  of 

2685. 

[§62; 

1  Code  of 

2686. 

[§  63] 

Code  of 

2687. 

[§64] 

Code  of 

2688. 

[§65] 

Code  of 

2689. 

[§66] 

Code  of 

2690. 

[§67] 

Code  of 

2691. 

[§  68] 

Code  of 

2692. 

[§  69] 

Code  of 

2693. 

[§70] 

Code  of 

2694. 

[§  71] 

Code  of 

2695. 

[§72] 

Code  of 

2696. 

[§  73] 

Code  of 

2697. 

[§74] 

Code  of 

2698. 

[§75] 

Code  of 

2699. 

[§76] 

Code  of 

2700. 

[§77] 

Code  of 

2701. 

[§78] 

Code  of 

ARTICLE  6 
Board  of  Claims 
Code  of  Civil  Procedure,  §  263. 


Civil  Procedure 
Civil  Procedure 

Civil  Procedure 
Civil  Procedure 
Civil  Procedure 


Civil  Procedure 
Civil  Procedure 

Civil  Procedure 
Civil  Procedure 

Civil  Procediire 

Civil  Procedure 
Civil  Procedure 
Civil  Procedure 

Civil  Procedure 

Civil  Procedure 
Civil  Procedure 

Civil  Procedure 

Civil  Procedure 
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§  264. 
§265. 

§266. 
§267. 

§268. 

§269. 
§270. 

§271. 
§272. 

§273. 

§274. 
§  275. 

§276. 

§277. 

§278. 
§279. 

§280. 

§281. 


nn.  2683- 
2701 

Board  of 
claims 

Jurisdiction 

Rules  and 
procedure 

Officers 

Seal  of  court 

Sessions  and 
duty  of 
sheriff 

Judgment 

Duty  of 
attorney- 
general 

Record 

Expense  of 
testimony 

Comptroller's 
report 

Costs 
Appeals 

Taking 
appeal 

Case  on 
appeal 

Appeal 

Commis- 
sioner 

Salaries 
Interpleader 


State  Finance  Law 


nn.  2702- 

2705 

^— ^^      ^^— ^— ^^^ 

Examination 
by  comp- 
troller of 
money  paid 
into  court 

Fine  for 
usiupation 


Title  to  pub- 
lic property 
misappro- 
priated 

Fine  for 
penalty  or 
orf  eitur  e 


ARTICLE  2 

General  Fiscal  Provisions 
2702.  [§  4a]  Code  of  Civil  Procedure,  §  744a. 


2703.  [§48]  Code  of  CivU  Procedure,  §  1956  Pt. 

The  italicized  words  are  intended  to  complete  the  sense  of  the 
original  section  of  which  the  text  is  a  part. 

2704.  [§  49]  Code  of  Civil  Procedure,  §  1972. 

The  italicized  words  are  intended  to  supply  the  reference  in  the 
original  section  of  which  the  text  forms  a  part. 

2705.  [§  50]  Code  of  Civil  Procedure,  §  1963. 

.[632] 


Tax  Law 

2706.  [§  3a]  Code  of  Civil  Procedure,  §  1393  Pt.  ™-  ^^^TO? 

2707.  Tax  Law,  §§  290,  291,  292,  293,  294,  295,  296.  Taxation  of 
These  sections  are  sections  now  in  the  Tax  Law  which  are  amended  ^^  ^^^^ 

by  this  act.  ^[^  ^aion 

The  changes  made  in  these  sections  relating  to  the  review  of  a  tax  mo  ey 
^r  an  assessment  have  been  made  for  the  purpose  of  making  the  former 
proceeding  conform  to  the  change  in  the  practice  whereby  such  a 
proceeding  shall  be  commenced  hereafter  by  a  sunmions  to  appear. 

The  summons  to  appear  which  is  similar  to  the  summons  in  the 
local  courts,  returnable  on  a  day  certain,  will  bring  parties  quickly 
into  court  and  the  substance  of  the  dispute  promptly  to  issue. 

Upon  the  return  of  the  summons  if  no  issue  is  presented  or  if  the 
decision  that  should  be  made  in.  the  matter  is  clear  the  court  can 
then  render  judgment;  and  where  there  are  questions  of  fact  that 
should  be  passed  upon  the  court  can  hear  the  evidence  or  refer  the 
matter  to  a  referee  and  on  the  coming  in  of  his  report  make  such  a 
decision  as  the  facts  warrant. 

This  procedure  is  more  simple  than  the  proceeding  by  writ  of 
certiorari. 

[633] 


n.  2708  Town  Law 

^^^  2708    [§  118a]  Code  of  Civil  Procedure,  §  383  Pt. 

constable  [634] 


Transportation  Corporations  Law 

ARTICLE  3 

nn.  2709- 
Navigation  Corporations  2715 


2709.  [§  15]  Code  of  Civil  Procedure,  §§  652,  653,  relate  to  the  ^/*^^?^* 
right  to  attach  goods  in  vessels  under  certain  circumstances  and  upon  ye^Ie?  *  "^ 
certain  conditions.  The  provisions  are  substantive  in  character  and 
might  have  been  placed  in  the  County  Law  as  bearing  upon  the 
powers  of  the  sheriff  in  executing  an  attachment  but  it  was  thought 
best  to  place  them  with  other  provisions  relating  to  vessels  in  the 
Transportation  Corporations  Law  which  is  quite  as  appropriate  and 
suggestive  a  place  as  the  County  Law. 


2710.  [§  16]  Code  of  Civil  Procedure,  §  698  Pt.  The  portions  of  Subsequent 
this  section  relating  to  partnerships  and  to  sherififs^  duties  have  been  at^^achment 
assigned  elsewhere.  domestic 

vessel 

271 1.  [§17]  Code  of  Civil  Procedure,  §  660.  Proceedings 

upon  claim 
by  third 
party  to 
vessel 
attached 

2712.  [§  18]  Code  of  Civil  Procedure,  §  661.  Form  of 

appraisal  of 

attached 

vessel 

2713.  [§  19]  Code  of  Civil  Procedure,  §  662.  Undertaking 

upon  claim 
to  vessel 

2714.  [§  19a]  Code  of  Civil  Procedure,  §§  660,  661,  662,  663,  all  ^^^^^fiiS^ 
relate  to  proceedings  taken  by  a  third  party  to  release  a  domestic  by^third"^ 
vessel  from  an  attachment  and  have  been  combined  for  convenience  party  to 
and  placed  in  the  Transportation  Corporations  Law.    They  do  not  domestic  ves- 
relate  to  matters  of  general  practice  and  are  not  often  resorted  to  as  ^^  attached 
shown  by  the  absence  of  citations  construing  the  sections  and  it 

seems  unwise  to  encumber  the  rules  of  court  with  them. 

2715.  [§  19b]  Code  of  Civil  Procedure,   §§  664   (first  two  sen-  Action  on 
tences);  665  (remainder).  undertakmg 

[635] 


636 


Transportation  Corporations  Law  Notes 


nn.  2716- 
2721 

Valuation  of 
foreign  at- 
tached vessel 
on  claim  by 
third  party 


2716.  [§§  19c,  19e,  19f,  19g]  Code  of  Civil  Procedure,  §§  666,  667, 
668,  669,  670,  671,  relating  to  foreign  vessels  as  in  the  case  of  similar 
code  provisions  relating  to  domestic  vessels  attached  have  been 
placed  for  convenience  in  the  Transportation  Corporations  Law. 
They  can  be  found  there  as  readily  as  in  the  County  Law  and  are 
special  proceedings  rarely  resorted  to  which  should  not  cumber  the 
rules  of  court. 


Failure  to 
make  claim 
upon  foreign 
or  domestic 
vessel 
attached 

Discharge  of 
attachment 
against  vessel 

Undertaking 
under  jimior 
attachment 
etc.  for  release 
of  foreign 
vessel 

Subsequent 
attachment 
of  foreign 
vessel 

Undertaking 
for  release  of 
foreign  vessel 


2717.  [§  19h]  Code  of  Civil  Procedure,  §§  672,  673,  are  not  often 
resorted  to  and  they  have  been  placed  in  the  Transportation  Cor- 
porations Law  where  they  can  as  readily  be  foimd  as  in  the  County 
Law. 

■ 

2718.  [§  19i]  Code  of  CivU  Procedure,  §  692  Pt. 

2719.  I§  19j]  Code  of  Civil  Procedure,  §  701. 


2720.  [§  19k]  Code  of  Civil  Procedure,  §  702. 


2721.  [§  19  1]  Code>f  Civil  Procedure,  §  705  Pt. 


Statute  in  Pursuance  of  Which  the  Proposed 

New  Practice  Was  Prepared 

LAWS  1913,  CHAP.  713 

AN  ACT  to  simplify  the  civil  practice  in  the  courts  of  the  state 

of  New  York. 

Became  a  law  May  24,  1913,  with  the  approval  of  the  Governor.    Passed,  three- 
fifths  being  present. 

The  People  of  the  State  of  New  Yorky  represented  in  Senate  and 
Assembly,  do  enact  as  follows: 

Section  1.  The  board  of  statutory  consolidation  created  by 
chapter  six  hundred  and  sixty-four  of  the  laws  of  nineteen  hundred 
and  four  and  continued  by  chapter  three  hundred  and  ninety-three 
of  the  laws  of  nineteen  hundred  and  twelve  consisting  of  Adolph 
J.  Rodenbeck,  William  B.  Hornblower,  John  G.  Milburn,  Adelbert 
Moot  and  Charles  A.  Collin,  or  such  other  persons  as  may  be 
appointed  by  the  governor  in  case  of  vacancy,  is  hereby  authorized 
and  directed  to  prepare  and  present  to  the  legislature  as  herein 
provided  a  practice  act,  rules  of  court  and  short  forms  as  recom- 
mended by  said  board  in  its  report  to  the  legislature  of  nineteen 
hundred  and  thirteen. 

§  2.  Said  practice  act  and  court  rules  shall  be  based  upon  the 
present  practice  in  the  code  of  civil  procedure  and  in  the  court 
rules  as  herein  provided.  Said  act  shall  be  confined  to  the  state- 
ment of  fundamental  and  jurisdictional  matters  relating  to  procedure 
and  practice,  substantive  law  and  special  practice  being  eliminated 
from  the  code  of  civil  procedure  and  incorporated  in  appropriate 
consolidated  laws  or  in  new  statutes.  Said  act  shall  be  supplemented 
by  rules  of  court  to  be  adopted  by  the  courts  which  shall  regulate 
the  important  details  of  practice,  minute  statutory  details  of  practice 
being  omitted.  The  rules  of  court  shall  be  submitted  by  the  board 
with  the  practice  act  together  with  short  forms  for  pleadings  and 
other  legal  papers  used  in  litigation.  Said  act  and  rules  shall  simplify 
and  liberalize  the  present  procedure  as  to  joinder  of  causes  of  action 
and  counterclaims,  parties,  pleadings,  preparations  for  trial,  trials, 
appeals  and  other  proceedings  so  as  to  provide  so  far  as  practicable 
for  one  form  of. action,  one  trial  of  the  facts  and  one  course  of  appeal. 
Such  other  changes  shall  be  made  in  the  existing  practice  as  may  be 
deemed  necessary  to  modernize  procedure  in  the  courts  of  general 
jurisdiction  in  the  state  and  to  simplify  and  expedite  legal  proceed- 
ings so  that  legal  controversies  may  be  speedily  and  finally  deter- 
mined according  to  the  substantive  rights  of  the  parties. 

[637] 


638      Statute  in  Relation  to  Proposed  New  Practice 

§  3.  Said  board  of  statutory  consolidation  shall  present  a  report 
to  the  legislature  from  time  to  time  and  a  final  report  of  the  draft 
of  the  practice  act,  rules  of  court  and  forms  to  the  legislature  of 
nineteen  hundred  and  fifteen  or  sooner  if  practicable.  The  board 
shall  have  power  to  conduct  such  inquiries  as  it  may  deem  neces- 
sary to  carry  out  the  provisions  of  this  act  and  to  hold  sessions  and 
make  such  investigations  as  it  may  deem  necessary  in  Albany  or 
elsewhere  and  shall  have  power  to  employ  such  assistants  as  it  may 
deem  necessary  to  carry  out  the  provisions  of  this  act.  The  members 
of  the  board  shall  serve  without  compensation,  except  the  chairman 
who  shall  receive  such  compensation  for  his  services  as  the  boatrd 
shall  determine,  but  the  necessary  expenses  and  disbursements 
incurred  in  the  discharge  of  any  duties  imposed  by  this  act  together 
with  the  compensation  allowed  by  the  board  to  any  person  shall  be 
paid  by  the  comptroller  out  of  any  money  herein  appropriated  upon 
proper  vouchers  therefor.  Copies  of  its  final  report  and  such  other 
portions  of  its  work  as  it  may  deem  necessary  shall  be  distributed 
to  the  members  of  the  legislature,  judges  of  the  courts  and  such  other 
persons  as  it  may  see  fit  for  the  purpose  of  securing  their  suggestions 
and  advice.  The  necessary  printing  shall  be  done  by  the  state  printer 
and  payment  therefor  shall  then  be  made  from  the  appropriation 
for  legislative  printing. 

§  4.  The  sum  of  ten  thousand  dollars  ($10,000)  is  hereby  appro- 
priated out  of  any  moneys  in  the  treasury  not  otherwise  appropriated 
for  the  purpose  of  carrying  out  the  provisions  of  this  act  up  to  the 
first  day  of  June,  nineteen  hundred  and  fourteen,  to  be  expended 
in  the  manner  herein  provided. 

§  5.  This  act  shall  take  effect  immediately. 


Il 


s 


•I 
I 

ki 
II 
II 

ir 

HI 

v7 


H  ' 


4 


.1 


f 


f'' 


3  bios  Ob  131  ms  a 


I 


